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OF THE CANADA COMMISSIONERS. 


Copy of a Despatcu from the Lower Canada Commissioners to Lord Glenelg. 


My Lord, Quebec, 30 Jan. 1836. 

On the same day on which we transmit to your Lordship a Report to which 
one of our body has been able to give only a qualified assent, we think it due 
both to your Lordship and ourselves, in this unamimous communication, to 
assure you that we are satisfied that every deliberation and inquiry has been 
conducted with fairness; and that whatever want of unity may exist in our 
views, is attributable to an honest difference of judgment, and not to any cause 
that should disturb the harmony with which our duties in this province ought 
to be discharged. 

We enclose extracts of such parts of the minutes of our proceedings as relate 
to the differences of opinion which have arisen in respect to this Report. 

We have, &c. 


(signed) Gosford, 
The Lord Glenelg, Chas. Edw. Grey, 
ke. &e. &e. Geo. Gipps. 
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May iT PLEASE Your LorpsuIP, Quebec, 23 Jan. 1836. 

1. WE the undersigned Commissioners for the Investigation of Grievances 
affecting His Majesty’s subjects of Lower Canada, in what relates to the 
administration of the government thereof, have the honour of making to your 
Lordship our first Report. 

2. We understand that your Lordship has already been informed by the 
Governor-in-chief of the reason which retarded the meeting of the Provincial 
Legislature until the 27th of October. Your Lordship is also aware that in the 
address delivered on that occasion, his Excellency remarked that he had 
come into the province not merely as its Governor, but also as the head of 
a Commission, of which he described the general scope and objects. This state- 
ment appears to have given rise to some debate in both houses of the legislature, 
on the supposition that they were called upon to enter into some sort of formal 
relation with the Commission. It was argued that the Governor was the only 
authority with whom the Council or Assembly could communicate, and that to 
take notice of any other might compromise their rights and dignities; and the 
consequence of this reasoning was, that in the answer to the speech from the 
Throne, the Commission was not referred to at all by the Assembly, and by the 
Legislative Council was only alluded to in a very general and indistinct manner. 
The opinion thus acted upon appears no more than consistent with the views of 
His Majesty’s Government. We never understood it to be wished that the 
Commissioners should be competent to hold any direct intercourse with the 
Legislature ; and even should they, for some reason which we cannot anticipate, 
desire to make any communication to either House, such communication could 
be made by the Governor, while the real and main object of their employment 
would remain as it is now, merely to prosecute certain inquiries, and to report the 
results to His Majesty’s Government. For this purpose the course adopted by 
the Council and Assembly does not offer to us any obstacle. Several members 
of each legislative body have evinced their readiness to afford the Commissioners 
any information in their power; and we believe that it was only in their public 
capacity, from a tenderness for the privileges of the bodies to which they belong, 
that they exercised a caution which does not at all interfere with the satisfactory 
discharge of our duties. 

3. We have thought it right to say thus much in explanation of a circum- 
stance of which, at a distance, the importance might be exaggerated, or the true 
intention and effect misunderstood. We would now request your Lordship’s 

attention 
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attention to the following extracts of the speech delivered by the Governor at 
the opening of the session. First, in the portion of the speech addressed to the 
Assembly, it was said, 

“] have received the commands of our most gracious Sovereign to acquaint 
you that His Majesty is disposed to place under the control of the representatives 
of the people, all public monies payable to His Majesty or to his officers in the 
Province, whether arising from taxes or from any other Canadian source, but 
that this cession cannot be made except on conditions which must be maturely 
weighed, and that to arrange such conditions for your consideration is one of the 
principal objects of the Commission with which it has pleased His Majesty to 
charge myself and my colleagues. Our inquiries into this subject shall be 
pursued with unceasing diligence, and the result shall be submitted with all 
practicable speed to His Majesty’s Government ; and I hope in a session to be 
holden in the ensuing year, I shall be able to lay before you proposals for a satis- 
factory and conclusive arrangement.” Next, in addressing the Council and 
Assembly jointly, it was observed, “‘ Of the Commission of which I have spoken 
to you, it will be the first and most urgent duty to prepare with deliberation and 
the utmost care, and yet without delay, the heads of a Bill for giving up to the 
appropriation of the House of Assembly the net proceeds of the hereditar 
revenue, and to prepare it in such a form that it may be acceptable to the 
various authorities whose sanction it may require, or under whose cognizance it 
may come. In what form precisely this important concession may be finally 
made, it would now be out of place to discuss, but it will be necessary that two 
points should be secured: First, that the management of the sources of that 
revenue of which the proceeds are to be appropriated by the House of Assembly, 
should be reserved to officers of the Crown, whose accounts will be open to the 
inspection of the Legislature of the Province; Secondly, that a provision should 
be made for the support of the Executive Government, and for the salaries of 
the Judges, by an adequate civil list.” 

4. The Governor further requested the Hlouse of Assembly to discharge the 
arrears which are due for the salaries of public officers and for the other ordinary 
expenditure of the government, and to provide for the maintenance of the public 
servants pending the inquiries of the Commission, adding, that should they 
place the government in this position, the surplus Crown Revenues which might 
afterwards accrue beyond the payments to which they were permanently liable, 
should not be applied to any purpose during the inquiry, except with the assent 
of the Assembly. His Excellency also stated that he was commanded to ask of 
the Assembly repayment of the advance of 31,000/., issued from the military 
chest in the year 1834. 

5. Upon this request for the means of liquidating all the arrears due by the 
provincial government, although it has been before the Assembly for more than 
three months, no definitive step has yet been taken, but we feel that we cannot 
with propriety defer any longer our First Report. We do not indeed conceive 
that His Majesty’s Government would relinquish before the decision of the 
legislature be known, the only fund within the province from which the Crown 
can discharge any part of the large arrears which in the last two years have 
accumulated, and are now due for the service of the government, or can repay 
advances which in some instances have been made by public servants from their 
own means, or refund to the military chest the loan which was made from it by 
authority of His Majesty’s Government; but as soon as all questions connected 
with those arrears shall be settled, it will probably be desired to lose no time in 
determining on the contemplated cession of the right of appropriating the casual, 
territorial and hereditary revenue. We therefore proceed to state, without fur- 
ther delay, the conditions we would annex to the measure. 

6. First, we attach great weight to the principle which your Lordship has 
been pleased to lay down, that the management of the Crown lands is a part of 
the executive authority that could not with any propriety or advantage be 
assigned to a legislative body. His Majesty’s Government, we doubt not, 
would be willing to adopt any general and salutary rules calculated to ensure 
a proper discharge of this important function, and it will be our duty, in a future 
report, to point out any improvements that may seem to us practicable in the 
mode of managing the hereditary revenue, and disposing of the wild lands and 
forests. But we think that it should be a clause of the Bill giving up the 
revenue, and should also be distinctly pointed out in the message proposing it 

to 
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to the Legislature, that the entire management of the Crown property is to 
remain with the Executive, and that all the expenses of that management are 
to be deducted before the proceeds are given over to be appropriated by the 
Assembly, though a promise might be added that accounts should be laid before 
the Legislature yearly. 

7. If an example were requisite of the necessity for the provision we have 
just mentioned, it would be found in the case of the Jesuits’ estates. When the 
right of applying the proceeds to purposes of education was ceded to the 
Assembly in 1831, there was no declaration of the extent to which the adminis- 
tration of the property was reserved to the Crown, or the power retained of 
deducting the payments with which the estates had been previously charged ; 
and we find that a temporary Act to regulate the management of them, as well 
as the salaries of the officers charged with that duty, was passed by the Legisla- 
ture, and received the Royal Assent in 1832, and that another Bill, having the 
same effect, is now in progress in the Assembly. We allude to these measures, 
not with the intention of condemning them, for we have not thought ourselves 
called upon to examine their merits, but merely to show that in reserving the 
tight of the Executive to manage the Crown lands, the condition cannot be 
too plainly stated. 

8. The next topic we would notice, is the Civil List, to be applied for in giving 
up the appropriation of the Crown revenues. In considering this question we 
have not failed to bear in mind your Lordship’s observation, that the amount of 
a proposal ought not to be measured by the value of the revenues surrendered, 
nor the transaction to be in any way viewed as a matter of bargain, but that we 
should rather endeavour to pcint out those objects for which, on the highest 
grounds of general utility, His Majesty is bound to secure a permanent provision, 
before divesting the Crown ef funds which His Majesty may be considered to 
hold in trust for the public good. If we were to proceed on the principle of 
demanding an equivaient for what is given up, it has been maintained by some 
of the parties who have given evidence before us, that we ought to claim credit 
for all which was at the disposal of the Government before 1831, and which, 
but for the passing of the Act 1 & 2 Will. Iv. c. 23, would now constitute an 
annual sum little short of 60,000. But we wish to establish a civil list on the 
single ground of public advantage, and in this point of view the amount of 
the revenues conceded is indifferent, for whether they be large or whether 
small, the sum which ought to be secured to the Government remains the same, 
and the surplus ought to be left to the Assembly in the one case, as much as the 
deficiency ought to be supplied by them in the other. 

9. Having set aside, therefore, the notion of equivalence for what is given up, 
we have found that independently of some intermediate arrangements, par- 
taking of the nature of both, there are two ruling principles on which a civil 
list might be proposed. According to one, the object would be to place all the 
principal departments of Government in such a position that their business 
could be carried on without any material inconvenience, notwithstanding a stop- 
page of the supplies ; according to the other, the object would be confined to 
guaranteeing some of the chief functionaries of Government against being 
affected in their pecuniary interests at the pleasure of the popular branch of the 
Legislature. The independence to be secured in the one case might be charac- 
terized as political, in the other as personal, or such as would insure individuals 
against being biassed by sordid motives in the discharge of difficult and occa- 
sionally unpopular duties. Amongst the plans not going the full length of either 
of these views, it has heen suggested, by one of our own number, that permanent 
appropriaticns ought to be made for all those functions of Government of which 
the necessity is on all hands admitted to be permanent and invariable, whilst it 
might be left to the Assembly to make annual appropriations, either in the 
whole or in part, for all charges less obviously necessary, or of more fluctuating 
character; and it is said that thus the Government would not be free from 
considerable inconvenience on any oceasional refusal to make further appropri- 
ations, while yet the country would be saved the extreme evils attendant upon 
the measure in its present unlimited operation. We have not, however, agreed 
to proceed upon this basis ; and of the two principles previously laid down, we 
have adopted the second, because we think it more conformable to the spirit of 
the free institutions which, in imitation of her own, Great Britain has bestowed 
upon Canada, more consistent with the former proposals made on the same 

On2: subject, 
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subject, and therefore more agreeable to the sense which public men in this 
province have learned for some years past to attach to the words “ civil list.” 
If under that term we were to include a provision, not only for the salaries of 
a great number of public officers, but also for the contingent expenses of the 
departments of Government, we feel that our Report would be a surprise to 
those before whom its propositions must in the first instance be brought in the 
province, and that the scheme would be denounced as a departure not only from 
the recommendations of the Committee of 1828, and from the proposal of Lord 
Ripon in 1831, but also from the spirit and meaning of the declarations made 
by the Governor-in-chief at the late meeting of the Legislature. We do not 
wish your Lordship to understand that a very large permanent appropriation 
would not be acceptable to several parties in the province; on the contrary, it 
will be seen that many witnesses who appeared before us strongly urged such 
an appropriation. But even by its advocates the measure appears to us to be 
chiefly upheld as one of expediency, peculiarly recommended by the harassing 
distractions of party in the province, and not as an arrangement suited to any 
ordinary condition of affairs. If on such grounds as these, an extreme necessity 
should ever induce an application for the means of carrying on the adminis- 
tration, for a while, without the aid of an annual vote, we think that the demand 
ought to be advanced distinctly, and on its own merits, and not be veiled under 
a name which in all late proceedings in this colony, has borne a far more limited 
signification. 

10. With this explanation of the reasons by which we have been guided, we 
beg to submit to your Lordship’s approval the civil list, of which a schedule is 
annexed.—(Appendix, No. 8.) 

11. In accordance with all former projects of the same kind, we have not 
stated the Governor’s salary at more than the existing rate of 4,500/. per 
annum ; but we leave it to your Lordship to consider whether, if he have none 
but his civil emoluments, a larger amount should not be appropriated to the 
occupant of that exalted situation. 

12. As the existing salary of a member of the Executive Council is 100 /. per 
annum, and as the full number of the board appears in practice to have been 
considered nine, we have inserted a sum, not to exceed 900/., to provide for this 
department of government, but we shall have occasion to make an early report 
to your Lordship on the subject of the Executive Council generally, and we ma 
then find it necessary to submit new arrangements, which would materially 
affect the suitableness of the provision now proposed. 

13. The Civil Secretary appears to us an officer eminently fit to be included 
among those whose salaries should be permanently provided for. The propriety 
of his being able to state his opinions fearlessly on all petitions addressed to the 
executive government, the close and unreserved connexion he must have with 
the Governor in the daily conduct of business, and, we must add, the conse- 
quent necessity that he should be brought into the province with the Governor, 
so as to ensure his being a person in the entire confidence of the head of the 
administration, all conspire to point out this public servant as one whose remu- 
neration should not be precarious, but who should feel that he enters without 
hazard to his pecuniary interests on his arduous and responsible duties. We 
also propose that for his department alone, 500 /. should be secured for some of 
the smaller, but more urgent contingencies, of which the payment could not be 
postponed, and therefore would probably require to be disbursed by himself, out 
of his own means, were they not otherwise provided for. 

14. Another officer, whose salary has been comprised in some former schemes 
for a civil list, is the Provincial Secretary. He has charge of an important office 
of record, but as there is nothing in his functions of a discretionary nature, we 
do not see any reason to recommend that the payment of his services should be 
more securely provided for than that of any other officer in the province, 

15. We cannot hesitate to advise that a great part of the remuneration of the 
Attorney and Solicitor-general should be placed beyond the reach of an annual 
vote. Besides the generally anxious nature of their duties, they are in this 
Province, to a far greater extent than in England, public prosecutors, having the 
conduct without exception of every criminal case brought into the superior 
courts; and they are moreover charged with the peculiarly delicate duty of 
delivering opinions on Bills, which, after they have passed two branches of the 
Legislature, are presented to the Governor for his approval. If in addition e 

the 
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the difficulties with which they are at any rate beset, it were determined to 
expose them to pecuniary uncertainties of considerable amount, or to leave them 
open to the effects of political animosity, the decision would be contrary, as we 
conceive, to the plainest maxims of sound policy and good government. We 
therefore recommend that in addition to the law officers’ salaries, which together 
amount to only 500 /.,a sum of 1,800 /. should be secured towards their further 
remuneration so long as the present system of paying them by fees shall be con- 
tinued. We are willing to leave any surplus of their claims above the foregoing 
amount to be provided for by an annual vote, because in fluctuating expenses of 
this nature, even where the officer is one whom it is most important to exempt from 
dependence on a popular body for the main bulk of his income, we still think it 
unexceptionable, and we may even say salutary, that some part of his charges 
should be voted by the Assembly, and thus ensure a yearly revision of the whole, 
sufficient to restrain any increase of them to au excessive amount. 

16. Besides the provision for the expenses of the officers of the Crown, many 
witnesses have insisted on the necessity of demanding that a sum shall be per- 
manently secured for the support of gaols, the expenses of sheriffs and coroners, 
and generally for all the expenses incurred in the conservation of the peace. It has 
been urged as a further reason for the measure, that there are no county or local 
rates, as in England, for the payment of any of these charges, and that at the 
present moment there is not, nor has been for the last three years, any secure pro- 
vision even for the maintenance of the prisoners in the common gaols ; large sums 
being now due both at Montreal and Quebec, either to the sheriff or to the 
tradesmen who have supplied the gaols with what has been required for the 
inmates of them. After the fullest consideration, we are not prepared to recom- 
mend any permanent appropriation under this head. In addition to the general 
reasons which we have already given for not burthening our civil list with 
charges which have never in the Province been contemplated as coming under 
that name, as the same has been understood since the Committee of the House 
of Commons in 1828, we would observe that the conservation of the peace is a 
matter which so peculiarly and directly concerns the inhabitants of the country, 
that the duty of providing for it may safely be left to the representatives of the 
people, and ought not in our opinion to be taken out of their hands. Should 
they consider that the end will be best attained by a permanent grant, it will be 
competent to them in this, as in other cases, to make one; but as the Govern- 
ment can have no greater interest in it than the people, we do not see why it 
should expose itself to the undeserved suspicion, such as might possibly arise, 
of its proposing the grant with any exclusive view of its own ; indeed we doubt 
whether, even for the ease and tranquillity of the Executive, it is so expedient as 
is assumed, to reduce to the utmost possible degree the evils to be incurred by 
a stoppage of the supplies: for there would then be a risk that the measure would 
be resorted to on less urgent occasions; and the inconvenience of it might 
become restricted to the officers of the government instead of affecting the 
country at large. The general confusion to be apprehended in England from a 
stoppage of the supplies, is perhaps the chief reason why it is so seldom thought 
of; but in Canada it would be long before any but the officers of government 
would experience the effects of a refusal of the usual legislative grants, were it 
not for the very expenses now under consideration, by which the unpopularity 
of the measure, if hastily adopted, would soon extend to every dwelling in the 
country. 

17. With respect to the duration of the civil list, we are of opinion that it 
should not be permanent, but be limited either for the King’s life, or for a fixed 
term of years, not less than seven. The first period is recommended by the 
usage of the United Kingdom, and would preclude a question which might 
otherwise arise, whether a longer term, affecting not merely His Majesty, but His 
Majesty’s heirs and successors, could be established by any less authority than 
an Act of Parliament; the second period has the advantage of being more 
definite, and thus of allowing at its termination a more leisurely and deliberate 
revisal of existing arrangements than at the close of an uncertain length of 
time. On the whole we are disposed to prefer the nomination of a term of years 
properly limited, but should the duration of the King’s life be more agreeable to 
the Provincial Legislature, we see no conclusive reason why it should not be 
assented to. We would not recommend that any fixed term should exceed ten 

0.3. years, 
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years, or be less than seven, far less that the cession of the revenue should be 
perpetual or irrevocable. 

18. In the preceding suggestions for a civil list we have not included the 
judges’ salaries, because we think that they may most conveniently be provided 
for in a separate measure; of which, however, it would be necessary that the 
enactment should precede the completion of the other arrangements connected 
with the cession of the Crown revenues. We believe that hitherto there has 
been an extensive concurrence of opinion in favour of rendering the judges 
independent alike of the Crown for the tenure of their office, and of an annual 
vote for the receipt of their emoluments. We also apprehend that the propriety 
of allotting to them some suitable retired allowance when incapacitated by age 
or infirmities, has been generally perceived and admitted. The real difficulty 
in making these high and important functionaries independent, is to name the 
authority by which they shall be removable in case of misconduct. For although 
there appears to be in the Province a wish for a tribunal to decide not only on 
accusations against the judges, but against all public officers except the 
Governor, the differences between the two Houses of the Legislature present, 
we are sorry to say, great obstacles to the execution of the plan. 

19. The example of Great Britain would recommend the Council to be made 
the tribunal, and a Bill for the purpose passed both houses of the Provincial 
Legislature in the session of 1831-32; but the dissensions between them have 
since become so much more rooted, that there is little prospect of seeing the 
measure again agreed to ; and, as there is no probability that the Assembly will 
grant permanent salaries to the judges until a court be appointed before which 
they may be tried, it follows that a failure in establishing such a tribunal may 
involve the failure of our whole plans of adjustment. Adverting to these 
circumstances, and feeling that on all subjects it ought to be our endeavour to 
suggest measures which, besides being salutary in themselves, should be likely 
to meet the concurrence of the several authorities by whom they must be 
enacted, we thought it our duty to bestow a patient and impartial consideration 
on such plans as have come under our notice, for enabling impeachments to be 
determined otherwise than in the Legislative Council. We would not indeed 
in any case, have been prepared to advise that the Council should not have the 
like jurisdiction; but, if some other unobjectionable court could have been 
suggested, it might have been admitted as an alternative to which the Assembly 
should have the option of resorting. 

20. The first project which we would bring before your Lordship, is one 
that was intended to be founded upon certain resolutions on the independence 
of the judges, introduced into the Assembly at the beginning of this session, 
but subsequently withdrawn. The mover of these resolutions explained to us his 
views in persont. His design was, that the Judicial Committee of His Majesty’s 
Privy Council should be the tribunal for the decision of impeachments brought 
against the judges by the Assembly of this Province, but that such security 
should be taken for impartiality and justice in the previous inquest before that 
House, as to dispense, in his opinion, with the necessity of taking any more 
evidence, and to enable judgment to be given upon a view of the proceedings 
held upon the original inquiry. By the Bill, which was framed in order to 
accomplish these purposes, it was provided, that upon the receipt of any report 
of aCommittee of the House, or any petition containing charges against a judge, 
there should be a call of the whole House to consider whether the alleged 
matter, if true, were sufficient to support an accusation ; and that, if the decision 
were in the affirmative, 24 members should be chosen by ballot, afterwards to 
be reduced by challenges and other modes of procedure to 12, the members so 
chosen to be sworn; that the House should name a chairman to preside over the 
other 12, and also an agent to conduct the accusation ; that full notice should be 
given to all parties concerned, both for the accusation and the defence, with 
permission to be present during the whole of the investigation, and that they 
should respectively be required to send in lists of their witnesses, to which no 
addition should afterwards be allowed except with the consent of the House ; 
and that if after these precautions the result should be to find that there was 
sufficient matter of accusation, the whole House should be summoned to consider 
the report previously to its being acted upon ; and that supposing it adopted by 
the House, copies of the whole proceedings, including reports, evidence and 


every document, should be furnished to the Governor for transmission to His 
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Majesty's Privy Council, together with articles of impeachment preferred by the 
Assembly according to the usual form. At this stage of the business, it would 
have been lawful for the Governor, upon aa address from the Assembly, to 
suspend the accused Judge from his functions, and the judge would thereupon 
be deprived of al! emoluments, unless he signified his intention of demanding 
from the Privy Council its final judgment on the charges ageinst him ; in which 
ease he should continue to receive his official income during one year from the 
date of the address for his removal, and during such further time as, upon any 
address from the Assembly for the purpose, the Governor might think proper to 
sanction. Such are the cutlines of the Bill which it was proposed to bring for- 
ward this session, with a view of establishing the means of deciding on accusations 
against the judges. We understand that it was given up principally on account 
ot the opposition which its author found reason to expect to the restrictions it 
would have imposed on the exercise of what the Assembly considers its present 
undoubted right to prefer accusations. The Assembly is now at liberty to address 
the Crown for the removal of a judge without going through forms so nearly 
approaching those of a trial, and it seems doubtful whether it would part with 
any of this power, even by a law which in other respects might appear calculated 
to give additional force to the accusations of the House. Your Lordship will not 
fail to observe, that although His Majesty in Council would nominally be the 
tribunal for impeachinents, the accused party would merely have the option of 
resorting thither in case he shouid not acquiesce in the result of the investiga- 
tion conducted in the Assembly. The judges would in fact be removable on an 
address of the Assembly, with culy an appeal to the Privy Council. Thus a 
practical decision would be taken in the same body which originated or adopted 
the charge, and the plan would comprise in itself the evils incident to mixing 
the characters of judges and accusers. 

21. Asa less objectionable plan, it has been suggested, that a committee of 
the Assembly might take informations and examinations analogous to those 
taken before a magistrate in ordinary criminal proceedings, and that sworn or 
certified copies of the proceedings of such a committee of the Assembly, up to 
the stage when the accusation has taken the form of articles of impeachment, 
should be transmitted through the Governor to His Majesty in Council; that it 
should then be competent to His Majesty in Council either to stay the pro- 
ceedings or to appoint a commission, consisting of not more than five persons, 
nor less than three, one of whom should be either a jadge or a barrister of 20 
years’ standing, either at the English or Canadian bar, to try within the 
Province the facts of the accusation; and that upon the conclusion of this 
investigation, if unfavourable, it should be lawful for His Majesty in Council 
either to remove the party accused, or to set aside the judement of the com- 
Mission, or to refrain from passing any sentence or issuing any process thereon. 
This course of proceeding would have the advantage of providing a regular 
tribunal, and of not blending the functions of judge and accuser. On the 
other hand, however, the plan would be attended with some expense and delay ; 
and we apprehend there might be some jealousy on the part of the legal pro- 
fession here as to the introduction of a barrister from England; and that the 
Legislative Council might be expected to object. to any measure which should 
remove from them to another tribunal the trial of impeachments. 

22. Another expedient might be derived from the precedent of the Imperial 
Statute 26 Geo. 3, c. 57. According to the provisions of this Act, 26 Peers and 
40 Members of the House of Commons are required to be chesen every session 
for the trial of offences committed in India, in order that from the names thus 
appointed, there may be selected by ballot (subject to a certain number of 
challenges, both from the prosecutor and the accused) five Peers and seven Com- 
moners, to try and determine any particular cause which may arise during the 
session. It is much to be feared that in this Province such a mixed court would 
be affected by the dissensions which prevail between the bodies out of which it 
would be selected ; and that the difference of the sources from which the judges 
would be taken, would give rise to comparisons by others and jealousies 
amongst tiiemselves, by no means conducive to the character or efhiciency of any 
tribunal, 

23. Having thus closed our enumeration of the principal plans which have 
been suggested ior the constitution of a court to decide on impeachments, it 
now remains for us to subinit our conclasions on the subject. Although we will 
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not deny that the Legislative Council is in some respects deficient in the 
qualities requisite in a court of justice, the reasons in favour of it appear to us 
so strong, that we must prefer it to any other court which could be devised for 
the trial of public officers. It is recommended for the purpose by the analogy 
of Great Britain, and by the sanction which it did once obtain from the whole 
Provincial Legislature, before political differences ran so high as they do at 
present ; and whatever imperfections might be alleged against it, we are per- 
suaded that, in the main, it would answer the ends of substantial justice. We 
have, therefore, come to the opinion that the Legislative Council ought to be 
invested with the power of deciding upon accusations against the judges, and 
against all public functionaries in the province, except the Governor. We have 
already observed that we should not have seen any insuperable objection to the 
establishment of another court, to be likewise competent to try impeachments ; 
but after the best consideration we can give to the subject, we confess that we 
cannot venture to state any preference amongst the various expedients we have 
above described for this purpose, or to recommend any one of them as eligible. 
We content ourselves with having laid before your Lordship all the suggestions 
which have come within our view, leaving it to His Majesty’s Government to 
decide whether any of them be fit to be adopted. 

24, If all attempts to erect a court for the trial of impeachments should fail, 
it might still perhaps be possible to obtain a permanent appropriation for the 
judges’ salaries, provided the Crown should consent to divest itself of its present 
power to dismiss a judge by mere act of the prerogative, and should retain only 
the power of dismissal on an address from one or both Houses of the Legislature. 

25. In order to complete all the information we can afford on the present 
subject, we must acquaint your Lordship, that it appears once to have been held 
that the Legislative Council might be enabled to try an impeachment by 
commission from the King, without the authority of an Act of the Legislature. 
On the 2d of March 1818, Mr. Justice Foucher being under accusation from 
the Assembly, a message was sent down to the two Houses of the Legislature, 
signifying the pleasure of the Prince Regent, that the adjudication of the case 
should be left to the Legislative Council. This communication was not acted on, 
for reasons which we cannot state, as the correspondence on the subject between 
the Secretary of State and the Governor has not been left on record. On the 
8th of February 1819, another message on the same subject was transmitted b 
the Duke of Richmond to the Council, announcing that instead of a trial by that 
body, some further investigations, of a less formal kind, were to be made in the 
province, and the results to be sent to England for decision. Upon this the 
accusation seems to have been abandoned by the Assembly, and Judge Foucher, 
after having been two years under suspension, was restored to the exercise of his 
functions. During the progress of this case the judges of the Court of King’s 
Bench at Quebec delivered an opinion, of which we enclose a copy (Appendix, 
No. 9), to the effect that a commission from the King would suffice to enable 
the Council to try an accusation, without any Act of the Legislature constituting 
them a court for the purpose. We are not aware of any objection to the 
correctness of this opinion, but we fear that it does not break the chain of 
difficulties we have pointed out; for if the Assembly refuse to grant permanent 
salaries to the judges until the establishment of a tribunal agreeable to its own 
views, its objections will certainly not be less to the Council appointed by com- 
mission than to the Council appointed by Act of the Legislature, for the trial of 
impeachments, and it would easily be able to render such a court inoperative 
by refusing to bring its accusations before it. 

26. Besides the essential point of rendering their remuneration and tenure of 
office certain, there are some other provisions, which in the province have been 
thought necessary to the independence of the judges, and on which we will 
briefly offer our opinion. We see no objection to an express exclusion, by law, 
of the judges from the Assembly and Legislative Council, and from the 
Executive Council. The Canada Committee of 1828 would have permitted 
the chief justice to retain his seat in the Legislative Council, nor are we 
prepared to condemn that opinion, but seeing that a Bill for the exclusion of all 
the judges was carried in 1834 in the Council by a large majority, and in the 
Assembly unanimously, and that its confirmation has since been earnestly peti- 
tioned for by parties who cannot be suspected of hostility to the second branch 
of the Legislature, we cannot say that we feel any objection, which this general 
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consent of opinion might not be considered to outweigh. Should, therefore, the 
Bill passed for the purpose in 1834 not be previously confirmed, we think its 
provisions might be introduced into the general measures contemplated by this 
Report. It is essential, however, that the incapacity of the judges to be 
members of the Legislative or the Executive Council, should be confined to 
those actually on the bench, for we hold it most desirable that retired judges 
should not be debarred from sitting in the Legislative Council, or among the 
confidential advisers of the Governor, where they would bring knowledge and 
attainments not perhaps to be found in any other class of persons in the 
province ; and at the same time, having fixed and permanent allowances, could 
not be objected to on the ground of dependence. 

27. Having thus stated our views on the subjects of a civil list, the independ- 
ence of the judges, and a court for the trial of impeachments, we would beg to 
draw your Lordship’s attention to the schedule annexed to this Report (Appen- 
dix, No. 7), for a statement of the charges at present borne upon the Crown 
revenues, and of the expenses incidental to the collection of them. Those which 
are fixed or permanent are contained in the first division of the schedule, and 
amount to 2,950/. 17s. sd. They may all, we conceive, be comprehended as 
expenses of management, excepting the pensions to the amount of 5501. per 
annum, of which we shall offer more particular notice presently. The expenses 
in the second division of the schedule, amounting on an average of three years 
to 1,353 1. 2s. 2d., are of a fluctuating character; they seem to belong to the 
head of Management, with the exception of the last entry of 62/. 8s. 10d. for 
the expenses of sending special messengers to New York. Setting aside this 
item, we apprehend that the remaining services, now defrayed from the Crown 
revenues, must continue to be paid from that source for the present, though we 
may hope they will in some measure be reduced by an improved system of 
management. 

28. With respect to the pensions above alluded to, every consideration of 
Justice concurs with the rule which your Lordship has prescribed for our guid- 
ance, In recommending that their maintenance should be absolutely stipulated 
for. We could not propose that His Majesty should relinquish his revenues, 
without reserving a provision for the claims to which they had previously been 
made liable, and we cannot but share your Lordship’s hope that this condition 
will meet with no opposition, when it is considered that the amount of the 
charge to be continued is small, that it will be constantly diminishing, and that 
although His Majesty demands security for the interests of those individuals to 
whom the Royal bounty is already engaged, he divests himself of every means 
of hereafter rewarding public merit, except by aid of the liberality of the 
Assembly. For the same reasons which require that the pensions should be 
secured prospectively, it will be proper that if any of them should be in arrear 
at the time when the Crown revenues are about to be given up, they should be 
either discharged or guaranteed before the cession takes effect. 

29. In addition to the pensions expressly charged upon the revenues now to 
be given up by the Crown, a claim has been preferred by Mr. Herman Ryland, 
a very old servant of the public in this province, for a retired allowance of 
67 . 10s. a year as treasurer of the Jesuits’ estates, which was granted to him 
out of that property on the abolition of his office a few years ago, but has not 
been voted by the Assembly since the proceeds of the Jesuits’ estates were placed 
at their disposal for purposes of education. Mr, Ryland has been since the year 
1804 in receipt of a pension of 300 . per annum, bestowed upon him for his 
general services, and he also continues to occupy the situation of clerk of the 
Executive Council, with emoluments amounting to about 630 /. per annum, but 
the allowance granted out of the Jesuits’ estates has not been granted by the 
Assembly since the revenue arising from that property passed under their con- 
trol. It is not necessary for us to review the grounds of the original grant of 
the pension, nor to consider how far the Assembly, in the absence of any stipula- 
tion for it, was called upon in equity to continue the payment of Mr. Ryland’s 
allowance out of the Jesuits’ estates ; it is enough for us to observe, that as the 
Crown granted that allowance by a despatch from the Secretary of State in as 
binding and valid a manner as the generality of pensions or retired allowances 
in this province, we can only attribute it to inadvertence that it was not secured 
when the monies from which it was payable were given up; and we therefore 
ah to your Lordship that in parting with the only other revenues remaining 
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at His Majesty’s disposal, this allowance may be added to the other charges of a 
like nature, borne upon the same fund. We also recommend, for the same 
reasons, that a retired allowance to Mr. George Ryland of 45 /. as secretary of 
the late board for managing the Jesuits’ estates, should be secured. The addi- 
tion of these two items will increase the charges for pensions and superannuations 
on the present Crown revenues from 555 /. to 667 4. 10s. 

30. The cession of the proceeds of the Jesuits’ estates to the Assembly has 
given rise to another sort of claim, which likewise has been brought under our 
consideration. The Assembly, in the Bill of 1833, which was rejected by the 
Council, inserted only 100 /. instead of 200 /. as the salary to each of the masters 
of the free grammar schools of Quebec and Montreal, and at the same time 
required them to instruct 20 additional free scholars, thus entailing, as it is 
alleged, the necessity of keeping an assistant at the expense of the masters, at the 
same moment when their remuneration is diminished by one half. The Rev. 
Mr. Burrage, master of the school at Quebec, has addressed us upon this subject. 
However we may regret any effect which the proposed reduction may have on 
the expectations with which the present holders of the situations quitted England, 
we do not see that there is in this case any such record of an engagement on 
the part of the Crown as would justify us in recommending the deficient part of 
the salary to be charged upon the Crown revenues before they are given up. 

31. We may take this opportunity of mentioning that we have received from 
Mr. Ogden a representation of his claim io large arrears due to him for his 
services as attorney-general. We have acquainted Mr. Ogden that we think it 
would be premature to enter into the particulars of his case until the decision of 
the Assembly shall be known respecting the general application for arrears made 
to them at the commencement of the present session, comprising, amongst 
others, this very demand; but we added, that should it again be rejected, we 
should be prepared to consider the subject, and that we do not conceive that any 
Report of ours in the meanwhile will have the effect of diminishing the funds 
from which the claim could be satisfied after investigation. lis iutimation we 
made because, as we have already stated in paragraph 5, we take it for granted 
that the Crown revenues will not be given up until either all the arrears due to 
the public officers for past services be paid, or at least all questions connected 
with them be settled. 

32. As it is only intended to coneede the net proeceds of the Crown revenues, 
we think there should be a clause providing that all rights and powers of His 
Majesty over the Crown property, except only the monies arising therefrom, 
shall remain entire. By the general words of such a clause would be effected 
(and we think that the attention of the Assembly should be expressly drawn to 
it in any ueessage communicating the measure) the necessary reservation of the 
power of crdowing parsonages; of allowing the usual indulgences in land to 
military and navai settlers, so long as the practice shail be continued by Govern- 
ment; of completing any existing engagements towards militiamen; and of 
making whatever corrections or alterations may at any future time be neces- 
sary in the boundaries of the Province. We also recommend tlie insertion of 
words reserving all the rents and profits of lands kept for military or naval 
purposes, or held by any military or naval department. Your Lordship will 
observe by the Evidence*, and by a Memorial which we have included in the 
Appendix, that the Trustees of the Royal Institution brought before us a claim 
that the Crown should not deprive itself of the mcans of granting them an 
endowment of land. The general reservation which we haye just recommended 
of His Majesty’s rights over the Crown lands would, in strictness, comprise this 
power; but we apprehend that such a grant would be viewed with great jealousy 
by the Provincial Legislature; and we cannot help thinking that the Royal 
Institution should be left to be assisted by the Assembly, which we believe has 
always shown itself liberal in encouraging the promotion of education. 

33. It is necessary to consider whether the measures reconimended by the 
Report can be made law by a provincial statute, or will require an enactment of 
the Imperial Parliament. It seems, in the first place, to be pretty clear that the 
words of the 31st Geo, 3, c. 31, s. 42, apply to this case, inasmuch as a concession of 
the whole proceeds of the sales of waste lands certainly relates to and affects the pre- 
rogative of granting the waste lands, and, consequently, that ifa Provincial statute 
is to be passed, it must be laid before beth Houses of the hnperial Parliament for 
30 days, before the Royal Asseut can be given to it, aid that it will be pa hats 
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the other provisions of the section we have quoted. There are some words, how- 
ever, in the Act 1 Will. 4, c¢. 25, which seem to us to make it questionable whether 
an enactment.of the Imperial Parliament is not necessary for establishing the 
right of any permanent appropriation by the Provincial Legislature of the 
hereditary revenue; we mean the words in the second section of that Act: 
“The produce of the hereditary casual Revenues arising from any droits of 
Admiralty, or droits of the Crown, and from all surplus revenues of Gibraltar, 
or any other possession of His Majesty out of the United Kingdom, and from 
all other casual revenues arising either in the foreign possessions of His 
Majesty or in the United Kingdom, which shall accrue during the life of His 
present Majesty, shall be carried to and made part of the consolidated fund of 
the United Kingdom of Great Britain and Ireland.” 

It is enough for us to have stated these questions. The Crown law officers 
will, of course, be able to give His Majesty’s Ministers advice respecting them, 
which would make it more than superfluous to offer our own. 

34. We have now stated the conditions we should think necessary in giving 
up the right of appropriating His Majesty’s casual, territorial and hereditary 
revenue, and we have offered such remarks as have occurred to us upon the 
mode in which the measure should be carried into effect, but in order to render 
our Report complete, it appears desirable that we should present the best view in 
our power of the extent of the cession that is to be made. By a return from 
the inspector-general of accounts (Appendix, No. 1), the average amount of the 
casual, territorial and hereditary revenue, exclusive of receipts from the North 
American Land Company, is shown to be 10,600 /. 16s. 10d.; and this revenue 
we conceive to be an increasing rather than a decreasing one. The payments 
from the Land Company during the next nine years will amount to 54,000 J. 
In addition to the revenue above-mentioned, we have to remark, that the 
appropriation of several other funds will, by the measures in contemplation, be 
vested more absolutely than heretofore in the Provincial Legislature, inas- 
much as it was announced, in a passage we have already cited from the 
Governor's speech, that His Majesty was disposed to relinquish the control of 
all publie monies payable to His Majesty or His officers in the province, whether 
arising from taxes or any other Canadian source. Under these comprehensive 
terms must be included : 

First, The permanent aid of 5,000/. per annum given to the Executive 
Government by the Provincial Act 35 Geo. 3, ¢.9. The application of this 
sum in detail would, no doubt, belong to the representatives of the people in 
any year in which they provided for the exigencies of the public service ; but 
failing such provision by them, the Government has always heretofore held 
itself entitled to make use of the money, by virtue of the words of general 
appropriation contained in the Act under which it is levied. 

This right will now be renounced. 

Secondly, The proceeds of two Provincial Acts, 41 Geo. 3, c. 13 & 14, 
permanently appropriated to the administration of justice and support of the 
civil government The average amount of this revenue, by a return which we 
have obtained of all the permanent appropriations in the province (Appendix, 
No. 2), appears to have been 5,995/.16s.2d. Of this fund, as well as of the 
one first mentioned, the Government will no longer be able to make any use, 
unless under a special grant from the Assembly. 

Thirdly, The produce of certain customs’ duties, raised under Imperial Acts, 
passed in the early part of the reign of His Majesty George the Third, and 
now remitted to England, as likewise the King’s share of all custom-house 
seizures and penalties, also now remitted to England; the average amount of 
the proceeds appearing, by a return from the collector of customs (Appendix, 
No. 3), to be 4141. 14s. 2d. per annum. 

From circumstances which have already occurred, we apprehend that should 
there, on investigation, appear to be a net profit from the post-office, the amount 
of it will also be claimed by the Province. The post-office in all the North Ame- 
rican Provinces has hitherto been conducted as an imperial administration, regu- 
lated by the Acts of 9th of Anne, c. 10, and sth Geo. 3, c. 25, and we understand 
that from Upper and Lower Canada, sums to the amount of about 94,000 /. 
have been remitted to England during the last 13 years, by the deputy post- 
master-general. From this sum, however, some portion ought to be deducted 
on account of the expense of the Halifax packet, though there would be 
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difficulty in fixing the amount, especially as it may be alleged that the principal 
correspondence with England is carried on by way of New York, and that the 
Halifax packet is used for scarcely any purposes but those of the Government. 

The subject of the post-office is one that has of late years been much 
agitated both in Upper and Lower Canada, and an enactment, founded on the 
Imperial Act of 4th Will. 4, c. 7, has recently been proposed to all the 
legislatures of British North America, but has not yet been adopted in any of 
them ; and a distinct measure, originated here, is now before the Assembly of 
this Province. In the uncertainty that pervades everything relating to this 
question, we do not think we can do more than express our opinion that, should 
the arrangements we propose be carried into execution, the legislature of Lower 
Canada will claim any net profit that may be shown to arise from the adminis- 
tration of the post-ofhice within the Province. 

We have already adverted to the necessity of expressly excepting from the 
proposed cession all rents and profits of lands held by the military or naval 
departments, such as rents arising out of lands under charge of the Board of 
Ordnance, and particularly the rents and profits accruing from the Grenville 
Canal, as well as any revenues that might be derived from the seigniory of 
Sorel, which is a property at the confluence of the rivers Richelieu and St. 
Lawrence, purchased for military purposes in the year 1780, with money drawn 
from the British treasury. 

The whole revenues, therefore, which will be affected by the measures that are 
proposed, may be stated as follows: 

tA Paes 5 
1. Casual, territorial and hereditary revenue, exclusive of Land 

Company (Appendix, No. 1), on an average of three years, 

ending October 1834 - - - - - - - | 10,600 16 10 
2. Land Company for the next nine years (Appendix, No. 1), a 


sum at the rate of - - - -| 6,000 - — 
3. Permanent aid under 35 Geo. 3, c. 9 (Appendix, No.2) -]| 5,000 - - 
4. Proceeds of Local Acts 41 Geo. 3, c. 13 & 14 (Appendix, 
No. 2), on average of three years, ending October 1834 -| 5,995 16 2 
5. Custom-house duties and penalties and seizures now remitted * 
to England (Appendix, No. 3), on average of four years, 
ending 5 January 1836 - - - - - - - 414 14 2 
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Exclusive of the profits, if any, to be derived from the post-office. 

In order to furnish a further idea of the extent of the sacrifices not only pre- 
sent but prospective, which will be made by the projected cession, we also annex 
a list (see Appendix, No. 4), as far as the same can be made out, of all the de- 
scriptions of property belonging to the Crown in Lower Canada, as well as of the 
rights of the Crown, which though they are at present unproductive, may in 
the course of time become sources of revenue, and to this are added returns 
(App. Nos. 5 & 6) of the quantity of lands at the disposal of His Majesty, both in 
the settled districts of the Province and in the portions which are not yet sur- 
veyed or inhabited. é 

35. For your Lordship’s further assistance in considering this Report, we 
have appended a statement, derived from one which was made by the Receiver- 
general up to the end of 1834, of the net revenue of the Province during ten 
years, and of the expenditure for the support of Government, including the 
expenses of the Legislature. Your Lordship will observe that there has always 
been a considerable surplus, which we understand has been applied by the 
Legislature to general purposes, chiefly the encouragement of education and the 
promotion of internal improvements. 

We have the honour to be, your Lordship’s most obedient humble Servants, 

(signed) GosForp, 
Cuas. Epw. Grey *, 


Geo. Gipps. 


* I have affixed my signature to this Report, subject to a statement of my difference of opinion, 
which has been delivered to the Secretary, to be entered on the minutes, and which, it has been agieed, 


shall go home with the Report, 
(signed) Chas, Edw. Grey. 
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Sir Charles Grey desired to make the following Entry on the Minutes. 


A Sratement of Sir Charles Grey’s Difference of Opinion upon some Points 
of the First Report of the Commissioners. 


1. I sorn in the main recommendation of the Report, namely, that the net 
proceeds of the hereditary revenue of the Crown in Canada should be carried, 
as in England, to the general account of the permanent revenue, and should be 
appropriated by the representatives of the people, with the concurrence of the 
other two branches of the Provincial Legislature. I go even beyond what is 
expressed in the Report, in recommending that laws should be made for 
regulating, not only the management, but, with certain conditions, and under 
the guardianship of the Crown, the disposal also and conversion of some of the 
sources of that revenue ; a subject which will very soon occupy the consideration 
of all the Commissioners. But these steps may be fatal if they are taken 
without permanent appropriations being secured to the extent which is necessary 
to enable the ordinary executive and judicial powers of the Civil Government to 
be exercised without dependence upon annual votes; and my opinions have 
been formed entirely upon the supposition that the whole of the arrangements 
are to be for a limited period only. 

2. The concession of the hereditary revenue, including the proceeds of the 
sales of wild lands (of which proceeds [ should recommend the interest only to 
be annually expended) is the last step upon which the Crown can pause before 
entering upon a new state of affairs. I believe it to be possible, even yet, to 
find in the remaining rights of the Crown in Lower Canada, resources out of 
which the executive and judicial government might be sustained. If they are 
given up without obtaining permanent appropriations sufficient for the main- 
tenance of the ordinary Civil Government, the Crown must either yield to 
every future demand of the Assembly, whether reasonable or not, or must ask 
the Imperial Parliament for a revenue wherewith to govern the Province. The 
concession, if made in this manner, so far from being a healing or quieting 
measure, would cast upon the arena a heap of new subjects for contention ; and 
the Government, in its destitute state, would be less able than ever to control 
the strife. In whatever way the concession may be made, the management and 
disposal of every item of the hereditary revenue and rights of the Crown is 
sure to be claimed by the Assembly, either as a direct attribute of the repre- 
sentatives of the people, or as a subject on which it is their privilege to advise 
the Executive, with an expectation that their advice will always be followed. 
If such claims are, in any casc, to be firmly, though calmly resisted, the Govern- 
ment ought not to be dependent upon the claimant for its very existence. 
I mean no offence to the House of Assembly; but only that the prevailing 
party in it entertains a sincere, though, in my opinion, a mistaken con- 
viction, that as representatives of the people they are constitutionally entitled to 
have, in every thing, their own way. 

3. I object both to the principle and to the amount of the Civil List which 
is proposed in the paragraphs of the Report, from paragraph 8 to 16 ; 
and in the Appendix, No. 8. The amount, including salaries of judges, is 
19,175 71. a year, whereas the ordinary annual expenses of the executive and 
judicial branches of the Civil Government are not far short of 40,000 /.; and, 
with the provision made by the Report, the Government would be as incapable of 
existing without the annual votes of the Assembly as if there were no Civil 
List at all. 

4. The principles on which the proposal is stated to be made, appear to me 
to be erroneous, and at variance with those of the British Constitution. How- 
soever the term ‘Civil List’ may have been misapplied, its proper meaning in 
our constitution, according to my understanding of it, is not merely the pro- 
vision which is made for His Majesty’s household and privy purse, but all the 
permanent appropriations for those functions of civil, as distinguished from 
military government, which, on all hands, are admitted to be necessary, and 
which are made permanent and stable, because it is generally acknowledged 
that they cannot be suspended or left in a precarious or uncertain state, or 
dependent upon annual votes, without mischief to the people. 

5. Consistently with this understanding of the constitutional principles of 

0.3. a Civil 
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a Civil List, but embarrassed by foregone transactions, I propose, in existing 
circumstances, as a condition precedent to any concession of the hereditary 
revenue, that permanent appropriations should be made by the Legislature to an 
extent which I will state, for the present, only in round numbers. The last and 
most important item is one which, in England, there is no occasion to provide 
for by a Parliamentary vote; but, in Canada, it has always been paid out of the 
general revenue, until the recent stoppage of the issues of that revenue; and 
there is not the slightest probability at present of its being provided for by 
district or county rates. I wish further to remark that the following list is 
formed upon the supposition that the expenses of managing, collecting, receiving 
and accounting for the revenue, as provided in the Acts establishing duties of 
customs, and as they are now payable out of the gross proceeds of Crown or 
waste lands, would be independent of the Civil List. 


paella Sey 
1. For salaries to the Governor and to some other executive 
officers - - - - - - - - - - | 8,500 - — 
2. Towards the contingent expenses of their offices - - - | 2,000 - — 
3. Towards the expenses of Crown prosecutions and lawsuits at 
the instance of Government -- - - - - 1 1,500 =) = 
4. Salaries of judges - - - - - - - - {10,000 - 
5. Towards the expenses of superior courts and circuits - - | 2,500 - 
6. Towards the expenses of the common gaols, and of the general 
conservation of the peace throughout the Province - - | 6,000 -— —- 
Toran,=. =" "2. 130500) 


I believe this to be scarcely sufficient for the existence of the executive and 
judicial branches of Government. To enable them to act with any freedom and 
convenience, or to enable the Government to obtain any supplies for miscel- 
laneous services, or public charities or improvements, it would still be constantly 
necessary to keep up a good understanding and kindly feeling with the repre- 
sentatives of the people; and I should wish that necessity always to exist. The 
amount proposed by me is less than what has been recommended by any of the 
persons from whom the Commissioners have taken evidence upon the subject of 
a Civil List. It is less than what His Majesty’s Ministers suggested to Lord 
Dalhousie before 1828. It is not more than what was recommended by the 
Committee of 1828, nor than what was demanded by Lord Ripon; for both 
Lord Ripon and the Committee intended that in addition to what they required 
as a Civil List, the Crown should retain those proceeds of hereditary revenue 
which are exhibited in this Report as the main subject of the proposed con- 
cession. It is less even than the advance which it was found necessary to make 
from the military chest, in aid of the Civil Government, in 1834, and which 
was all expended upon the arrears due for the service of the Civil Government 
in one year, 1833. There is no item of expenditure covered by it which was 
not sanctioned by a deliberate and distinct vote of the Assembly in 1825. It 
will not escape the observation of His Majesty’s Ministers, though it was not 
distinctly in evidence before the Committees either of 1828 or of 1834, that in 
the recent disputes as to public monies in Lower Canada, there has been no 
question about raising any new taxes upon the people, nor indeed about any 
supplies at all, properly so called; that the permanent revenue arising almost 
entirely from duties of import, or from the property or droits of the Crown, 1s 
more than four times as much as I have proposed for a Civil List, and more 
than three times the ordinary expenditure of the executive and judicial Govern- 
ment, and that there has not for many years been a session in which the Assembly 
has not divided amongst miscellaneous objects, and principally of its own 
selection, twice the amount of public money which it has appropriated to the 
service of the executive and judicial branches of Government. 


6. Upon all that is said as to the independence of the judges in the 
paragraphs of the Report from 18 to 26, I have only to remark, that I 
consider it to be one of the very first objects of all wise legislation, that 
the administration of justice should be unbiassed; and that nothing could 
be more destructive of that object, than to expose the judges more than 


they 
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they are at present exposed, to loose accusation and irregular attacks ; 
and that Ido not think a popular assembly can, in any way, be made a fair 
tribunal for the trial of facts. My suggestion would be to make the judges 
removable by His Majesty, in three ways, for misconduct. 1. Upon the con- 
current addresses of the two Houses of the Legislature. 2. Upon an accu- 
sation by the Assembly, and an inquest by a commission from the Crown. 
3. By an impeachment by the Assembly before the Legislative Council, and 
a trial by a select number of that body, to which it should be reduced either by 
ballot or votes amongst themselves, or by the counsel for the prosecution and 
defence striking uaines alternately from a list of the whole, Our Repert does 
not express any opinion as to the salaries or pensions of the judges, but all the 
evidence we have received, is to the effect that their present salaries are not too 
large. It is understood, however, that a reduction of them is to be proposed in 
the Assembly, which, from the best information I can obtain, would be injurious, 
and would not be likely to last, but in its temporary operation might have the 
effect of driving some of the present judges from office. 

7. The sudden abandonment by the Crown of all right to grant pensions tor 
services, unless with the concurrence of the Assembly, will be felt as a hardship 
by some of the older public servants, who, in the state of dissension into which: 
the Province has fallen, can scarcely flatter themselves that they will be favour- 
ably regarded by the Assembly. We are aware of one case in which the period 
of service has been 43 years. 

8. I wished the Report to have been withheld until it could be ascertained, as 
it is likely to be within a fortnight, whether the Assembly will vote the payment 
of the arrears due for the service of the Civil Government. Our recommenda- 
tions on the subject of the hereditary revenue will now be divided and broken 
into several reports, and it will be less easy to obtain from theim a consistent 
view either of the subject itself, or of what we advise. The necessity of 
subjoining these compressed and imperfect statements of dissent, forces me 
reluctantly to augment this inconvenience. As the only means in my power of 
remedying it, it is my intention as soon as possible after the decision of the two 
Houses upon the arrears and estimates is known, to put upon the minutes of our 
proceedings a full and uniform statement of the measures which, in iy 
opinion, it would be desirable to adopt, accompanied by the draft of a Bill: 
and in the mean time, I abstain from noticing some points in the Report of 
minor importance, on which I cannot entirely agree with my colleagues, 
remarking merely, that with a view to the precluding of future disputes, 
I attach some consequence to two matters. First, that the right of altering the 
boundaries of the Province should be reserved. Secondly, that, in reserving 
the rights of the Crown to those sources of revenue of which the procecds are 
now to be given up, attention should be paid to the words of the Imperial 
Statute of 1st Geo. 3, c. 1, s. 10. 

(signed) C. E. Grey. 


True extract from the minute of the proceedings on the 30th of January 
1836. 
(signed) T. Fred. Elliot, Secretary. 


Sir George Gipps stated, that in consequence of the Remarks which had just 
been entered on the Minutes by Sir Charles Grey, it was his desire to place 
on record the following explanation of his opinions on some of the points 
therein adverted to. 


1. In the remark, No. 5, it is stated that every witness examined on the sub- 
ject of the Civil List, recommended a larger one than that which the Commis- 
sioners have adopted ; but it is not stated that the same witnesses acknowledged 
they saw no probability of getting a Civil List such as they desired, except by 
the intervention of the Imperial Parliament. Supposing, for argument’s sake, 
such intervention ever to become desirable, it could not, | presume, be resorted to 
except as an extreme measure; and I would ask whether in that point of view 
it could be demanded by His Majesty’s Ministers, on a refusal from the Assem- 
bly, to make so extensive a permanent grant as that proposed in the remarks? 
or whether it would not be much more likely to be obtained, and much less 
obnoxious, if it were made to follow the rejection of the moderate demand 
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suggested in the body of the Report. The Commissioners, { would here observe, 
did not examine any witnesses for the purpose of showing that the Assembly is 
disinclined to an extended Civil List, because the fact seemed sufficiently known 
to them, from the proceedings of that body, without calling evidence to prove it. 

2. The financial affairs of Lower Canada have, in my opinion, advanced to a 
state in which no middle course can be adopted with any prospect of success. 
The experiment must, [ think, be made of carrying on the Government by means 
of annual appropriations, with the exception, that is to say, of charges of the 
nature of those contained in our proposed Ciyil List. Should the experiment 
fail, the British Parliament will not be less competent to interfere afterwards 
than now; and whilst ! wish not prematurely to convey any opinion of my own 
on the expediency of the measure, I presume it will not be denied by its advo- 
cates, that so grave an exercise of authority would come with a better grace, and 
with no diminished effect, if preceded by proofs of a desire to avoid it. It'should 
moreover, I think, be remembered that the House of Assembly never absolutely 
refused to provide for the wants of the Government, until (in 1834) the means 
of defraying their own contingent expenses were denied them. 

3. With reference to what is stated in the same remark, No. 5, respecting the 
Committee of 1828, and the Civil List proposed in 1830 and 1831 by Lord 
Ripon, I would observe, that in my opinion it was not with any intention of 
making the Local Government independent of annual appropriations that the 
Committee abstained from recommending the cession of the hereditary and 
territorial revenues ; but most probably (seeing the parenthetical manner in 
which they dismiss the subject) from an impression that to change the appro- 
priation, would needlessly disturb an existing usage considered by them of little 
moment; and, that Lord Ripon did not look to the funds of the Crown as a 
means of rendering the Government independent of annual grants from the 
Assembly, is clear, from the purposes to which he intended to apply them ; 
whilst it is equally certain that the reservation of these revenues was the prin- 
cipal, if not the sole, cause of the failure of the arrangements recommended by 


his Lordship. 
30 January 1836. (signed) Gero. Gipps. 
True extract from the minute of proceedings on the 30th January 1836. 
31 January. (signed) T. Fred. Elliot. 


Lord Gosford then made the following Entry. 


t wave considered the different points connected with this Report, with a view 
to a practicable measure in this country. If higher terms than those stated in 
this Report be required, I see no use in submittmg them here; the only mode, 
in my mind, by which they could be accomplished. would be by at once having 
recourse to the Imperial Parliament. 

(signed ) GosForD. 


True extract from the minute of proceedings on the 30th of January 1836. 


(signed) T. Fred. Elliot, Secretary. 
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Appendix, No. 14, RETURN of all Sums paid into the Hands of the Receiver General on account of the HerepiTary, 
Sons Er Pee Casuat and TerrirorraAL Revenue of Lower Canada, in the Years 1832, 1833, 1834, and 


1835. 
Sources For the Financial Year, endiug 10th October. 
from whence the Revenue 
is derived. 1833. 1854. 1835 
Lis Wess SEES els ets mete 
1. Quints (a) - - - 99 3) = 2,175 13 1 1,366 17 84 


2. Lods et Ventes(6) - - 2,0500830 3 1,762 6 8 976 8 8 


Remarks. 


(a) Seigneuries or lands held “a titre de fief” are subject to a duty or fine to the King of one- 
fifth of the purchase-money on every alienation by sale; and this duty is called a “ quint.” It is 
liable, however, to a deduction of one-third, or 33 4 per cent. on voluntary sales, and one-fourth or 
25 per cent. on forced or sheriff’s sales, if paid within three months from the time of sale. Nearly 
all the lands on the banks of the St. Lawrence are held ‘a titre de fief,” and consequently subject 
to this duty. 

(6) Under the head “ lods et ventes,” it is common to include all payments to the Crown on 
account of lands held under it “en roture,” or “a titre de cens,” though “leds et ventes” are 
properly the mutation fine of one-twelfth of the purchase-money due to the Crown, as often as such 
lands are alienated by sale. These lands are also sometimes said to form the ‘ censive of the King,” 
and they consist principally of lots of building land in the town abd suburbs of Quebec. “ Lods et 
ventes” are also subject to the same rate of deductiou or remission a5 on “ quints,” if paidewithin 
three months of the time of sale, 
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Sources For the Financial Year, ending 19th October. 
from wherce the Revenue 
is derived. 1832. 1853. 1834. 1835. 
sd, Eon) Sh. ae 225) 8 7G Lie ese a: 
3 pees ae of es $216 - | 1,897 311 68 8 - 725.17 § 
4. The King’s Posts(d) —- - - 1,080 -—- — 1,080 - — 1,060) pan = 
5. Forges of St. Maurice (e) - - oes 675 - - B50) tants 
6. King’s Wharf(f) - - Zuo 208 7 11 23.17 11 23 0771 
7. Water Lots(g) = - - 1209 2313 <= O85 1 65 11 7 
8. Fines, Forfeitures and 
Seizures (A) Bsc ra nm ‘ Ts 
g. Jesuits’ Estates (7) - = ae 
10, Land Fund (f) - - 2,700 = — l pee Eerie 


11. Timber Fund(4) - = J yet made up. 


12. British North American] 
Company(/) - -f 


195371 75 


£. 4,688 13 33 


9986 2 3 | 9,444 11 1 


Remarks. 


(c) These are payments made under the Imperial Act 6 Geo. 4, c. 59, for the commutation of 
tenures “a titre de fief,” or “a titre de cens” into the tenure of free and common soccage. 


(d) This is an annual rent paid by the Hudson’s Bay Company for certain trading posts within 
the province of Lower Canada, the occupation of which secures to them the exclusive right of 
fishing, hunting and trading over a vast extent of country between the settled lands on the north 
bank of the St. Lawrence and the territories which the Company possess by charter, The lease 
will expire in 1842. 

(e) This is a property near the town of Three Rivers, leased to Mr. Matthew Bell, at 450/. per 
annum. The rent is only paid up to the end of 1833; and on the new lease which commenced, 
for 10 years, in 1834, there will be a deduction of 67/7. 10s., it having been agreed that that sum 
shall be credited to the Jesuits’ estates, a part of the property having belonged to the Jesuits. 


(f) This property consists of two lots (both in Quebec), one of which is held on a lease which will 
expire in 1841, at the yearly rent of 23/.17s.114d.; the other on a lease of 30 years, from May 
1833, at 2257. per annum. On this latter lease no rent has yet been paid, an indulgence having 
been granted to the tenant in consideration of the large outlay that he has made on the property. 
The rent, however, is recoverable, being only delayed, not remitted. In 1841 the rent of 
231. 178.11 d. will cease, or rather, become merged in the larger rent of 225 1. 


(g) These lots are situated in the towns of Quebec, Three Rivers and William Henry. They 
ought to produce 1507, per annum; but the rents on the old grants on leases appear seldom to 
have been collected. 

(a) Fines, forfeitures and seizures are in some cases payable to the King, and in others are secured 
by local Acts to the appropriation of the Legislature; and in consequence of the difficulty of 
distinguishing between them, nothing has of late years been credited to the Crown revenue from 
this source. 

() The net income of the Jesuits’ estates, after deducting the charges of management, is about 
1,500/. sterling per annum; but the proceeds since 1831 have been placed at the disposal of the 
Legislature, for the purposes of general education. 


(k) The Land Fund and Timber Fund commenced to be productive only in the year 1828, when 
gratuitous grants of lands and gratuitous licences to cut timber were discontinued. These funds 
have always been considered as entirely at the disposal of the Crown; whereas the Crown was, as 
to its other revenues, supposed to be bound by a pledge given in 1794, to expend them only for 
purposes connected with the administration of the Government. 

On account of the importance which has thus become attached to these funds, a separate return 
is given of each, much more in detail than the present. (See No. 1 6.) 

(l) As yet only one payment has been made by the North American Land Company; but, 
according to their agreement, the sum of 54,0007, will be due from them for the next nine years, 
bearing an interest of four per cent. 


(signed) = Jos. Cary, Inspector-General P. P. Accounts. 
Quebec, 15 Dec. 1835. 
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LAND FUND.—ABSTRACT of the Hatr-yearty Accounts of the Commissioner of Crown Lanps in Lower Canada, 
between the Ist day of January 1832 and the 30th day of June 1835, 
z: 2 3. 1 6. 7, 9. 10 
Remitted to Rannareilat , t 
Number Halt-pay Officers We i se Amount paid | Amount Frogs the 
Half-year of Number of | 4V¥erage Amount | Mae Se cet under by the Purchaser! Beste nad course of 

Townships Price per Bee ‘ar ‘Special Authority Pai ioe Half-year | the Half-year 
ending = ‘in which Sales} Acres Sold. he of the Sales. paatat ct ee from the \ Ais ae of | for Interest on 
were made. Ragalattes ofthe Governor or | Time of Sale. faete Sales: Instalments 


otsi) Seb ae fis. ds Soe semcas f. s. d. 
1332—June 30 28 14,9253 |134 | 5 -—% |3,79016 113] 111 2 2 |- ° me - 
— Dee. 31 2a 9,187 | 59 5. 12) 2,377 5 12 444 810 - nil - 
1833—June 30 22 10,389 | 66 4 8} 2,463 9 7 i 222) 4° 5 436 16 8 
— Dee. 31 35 82,180 | 78 3 12 5,085 11 94 1,277 8 2 - nil - 
1834—June 30 25 14,1542 70 4 52 3,174 15 8 1,498 14 4 - nil - 
— Dec. 31 30 28,9282 |212 3 24 4,647 19 6 1,065 15 6 218 8 - 
1835—June 30 29 26,404 |138 2 9t 3,670 8 8% 719 5 10 - nil - 


Ist Aug. 1831. | 


Secretary of State. 


‘Leis Bias 

485 19 12|- nil 
456 8 33] - nil 
A97 14 5} | - nil 
291 5. 8 || - nil 
530 6 6) = nil 
546 8 4%) - nil 
508 3 -t!- nil 


not paid up. 


11. 12. 13. id. | 15. 16. 17. 18, 20. 
enen Amount pues pas te ee. a ae i pa 7 Gene ad oes Amount 
Che ete ge eeta tt) | the toutse of | of his Tialt-yeur, |e Ure eo rec ule (dle Hand otthel (eed gage tN vcasee em 
on cn of | the Half-year ae i the pace of before by the Beirne aceally due to Se Quit Rent, 
Be Etec on | Bae nic Stempnel] Coles ya, AMR MGR S| CummeseeelLc sag SG Uae oe cat a ale 
Tieake Quit Rent. | 10, 11,12& 13. aecount ‘General the Half-year. oF the Vise end of the Year. 
ol i oe oe ee er ee ere see ee er ee ee 
8 3 172 15 10%) 7818 1 | 1,514 11 9f 128 5 § 800 - { 1,060 13 23 | - nil -|- nil - — 
6616 5 292 13 3 176 5 -| 1440 4 5 24415 - |2,200 - - 56 2 7}] 1,431 14 82 | 3,538 11 6 = 
21 8 10 198 — 2 89 7 2| 114914 -+4 137 12 2 |1,000 - - 55 7 114] - nil =| - nil - _ 
72 6 545 202 19 9 88 6 3] 2,287 5 8 135 2 6 /3,700 - - 507 11 2 3,418 14 12%} 5,033 10 13 _ 
nil - 193 6 7 53.3 1{ 1,345 4 9 139 2 9% )1,200 - - 508 19 41] - nil -|- nil - _ 
76 2 31| 87 4 Gi} 11819 1] 1,821 13 9 159 = 1 |1,800 = =] 359 § 62} 5,060 19 4 +1) 6,933 ‘6 -52" aS 
if 
nil - 308 2 7 120 9 4) 1,748 15 - 206 6 5} \1,600 - - 276 17 11) 5947 9 9 |10601 1 53 | 24,475 & -Z 


Totalof ‘:e Outstanding Debt due to the Crown for Land, being the Amount of Columns 18, 19, 20 


£, 41,023. 16. 3}. 


TIMBER FUND.—ABSTRACT of the Yearty Accoun' of the Commissroner of Crown Lanps and Surveyror-Generat of Woons and Forgsrs in 
Lower Canada, between the Ist day of January 1832 and 31st day of December 1834. 


YEAR ENDING 


| 2. 


Number of 


Licences granted, 


to cut Timber 
! on the 
| Waste Lands of 
the Crown, 


Oak Timber. 


Red Pine. 


White Pine. 


Feet. 


Feet. 


Number of 


Saw Logs. » 


of the Sales. 


Amount 


B 


s 


31 December 1832 - ~ 15 35,271 525,323 411,190 88,400 3,840 7 - 
31 December 1833 2 | 1,190 347,596 152,950 5,000 1574 7 4 
31 December 1834 - aa 2 \ 612 929,054 78,750 72,754 4,649 19 3 
oe et ee i ee RN A RR A A RR A A 
8. 9. 10. li. 12. 13. 14, 15, 
. Amount Total collected Expense Amount paid | Balance Amount of 
Amount paid : - of Collection, | inthe course of| |. . : Amount of 
collected in the | in the course of remaining on Duties unpaid, bi : 
at Wear ienveas deducted before | the Year by the anal thouch actually | Duties accruing, 
= pilserceaal sy of| the Monies Commissioner hemenakos an h y though not 
Time of Sal eniaceeunt Oty (Dee aaa are brought to to the austhedengrd pane tonne actually due. 
pe former Sales. | Columns 8 & 9, | * 5 A the Year Commissioner. y 
Srae : Account, Receiver General.| : = : 
fa. ah $s in |. Bo koma Pee: fo hy ol) Re Seals a ea es 
450 - - 2,396 12 8) 2,846 12 5 193 - - 2,842 18 6 } 3 13 1i | 1079 18 8 2,310 8 4 
93 10 2 |) Segre! AMI I4s3 a5 AGNI ee len aesboneen= 4 sere \ 2,188 13 4) 1,407 14 8 
2,897 16 4| 1,43417 8| 4,332 14 216 5 7 4,042 0 9} 307 12 10' ~/) 27537 =| 3/835 4) 2 
| | 


Total Debt to the Crown: 
Land Fund 
Timber Fund 


46,612 


A a a a 


n 


Lotal of the Outstanding Debt to the Crow 
: - £.5,588 11 2 


for Timber - - F = 


7 54 Quebec, 


l (signed) W. B. Felton, 
2 Dec, 1835. | 


Commissioner of Crown Lands. 
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Quebec, 18 December 1335. 
RETURN of all Permanent Avrroentations made by the Legislature of Lower Canada. 


KOTS FUNDS AVERAGE 


of the out of which the Monies are payable, of Three Years, 
Legislature. and Purposes for which the Appropriation is made. ending 10 Oct. 1834. 
43 Geo. 3, c.8. | Duties on wines permanently appropriated to the payment of ere 


the salaries of the officers of the two Houses of Assembly, 
and contingent expenses of the same: 


Collected in 1832 - - - =. 954200) 200 
Ditto sAsksmn- ye = Ney ease SanG | S574R) 5) 2 
Ditto e340 = ewe sen) 3.997) 18 oo 


35 Gco. 3, c. 9. | Permanent grant towards further defraying the charges of the 
administration of justice and support of the civil government 
within the Province, charged on certain additional duties on 
“‘ goods, wares and merchandize” = - - - - - 5,000) t=) i= 


36 Geo. 3, c. 9. | Assessments on public buildings, dead walls or void spaces of 
ground belonging to Government, for making repairs and 
altering highways and bridges, payable out of any unappro- 
priated monies: 


Paid in 1832 - - - - = £.407 11 9 
Ditto 1833 _—- - - - - 31616) 1aes 557 Ohe5 
Ditto 1834 - <i i= - - 287 19 7J 


41 Geo. 3, c.13-| Duties on licences for billiard tables, permanently appro- 
priated towards the support of the Government of the Pro- 
vince, and the contingent expenses thereof; 


Amount collected in 1832 - - =" £-67' 10 =] 
Ditto - - - 1833 - c . AR eS 63 15 
Ditto - - - 1834 - - - 78 15 =f 
41 Geo, 3, c. 14.| Certain new duties on the importation into the Province of all 
manufactured tobacco and snuff, permanently appropriated 
towards the further defraying the charge of the civil govern- 
ment of the Province: 
Amount collected in 1832 - - £.5,912 19 8 
Ditto - - - 1833 Stes Oya ae SS) 5.982 1 8 
Ditto - - - 1834 - 5,709 2 2 
45 Geo. 3,c.12.| Duties and fines authorized to be levied in the River St. Law- 
rence, and applied to the improvement of the navigation of 
the same: 
Levied and applied in 1832 - =F CERF ng. 16 
Ditto “== = = 1833 - - R007 elt VOslmea279 7 5 
Ditton im, 4s s--e=, 19394, - = - Beis 7 4 
55 Geo. 3, c.10.} Annuities granted to militia-men wounded in the late war with 
the United States, payable out of the unappropriated funds 
at the disposal of the Legislature : 
Paid in 1832 —- - - - - £.330 15 ma 
Ditto 1833 - - - - . 418 10 — a9L 10) = 
Ditto 1834 —- - - - . 425 5 = 
2 Geo. 4, c. 7, | Duties on steam-boats, authorized to be levied on the River 
St. Lawrence, and applied to the improvement of the navi- 
gation of the same : 
Levied and applied in 1832 = | =nheg6e,. 7 13 
Ditto - - - - 1833 - * 504 13 6 419 3 - 
DCO cay a= = ea 1834 - - 392 7 9 
5 Geo. 4, 2. 93. |, Fees and expenses of returning-officers at elections : 
Amount in 1831 - - - - £. 4610 2 
Ditto ~ i83¢ - . - - 524. 13 A ee 
j Ditto - 1833 - ° - - 316 12 9 581 15 10 
Ditto - 1834 - - = = 1499 7 +)! 


iv.G. “Che zvevage is here taken for four years, as a general 
1 eléstion usually cvcurs eoce in tint time. 
| | (continued) 


So 
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Appendix, No. 2. 


ACTS FUNDS AVERAGE 
of the out of which the Movies are payable, of Three Years, 
Legislature. and Purposes for which the Appropriation is made, 


Jenene, 10 Oct, 1834. 


Fees to the clerks of the civil courts of King’s Bench or Pro- Ls ss a, 
vincial Courts, for the duty of preparing and digesting 
returns of births, marriages and burials, for the purpose of 
ascertaining the annual increase of population : 


Amount paid in 1832 - - - = sbi hn Ol a 
Ditto - - 1833 - - - - m7 6 6116 — 
Ditto - - 1834 - - - ate 204. 6f 
9 Geo. 4, c. 63. | Pension to widow of the late Hon. Alexis Caron, payable out 
of any unappropriated monies - - - - - - 5 = = 


1 Will. 4, c. 16. | Perpetual annuity to the Roman-catholic Bishop of Quebec, 
for the acquisition of the episcopal palace at Quebec and of 
the ground thereunto attached, for the public uses of the 
the Province, payable out of any unappropriated monies - | 1,000 - - 


1 Will. 4, c. 48, | Pension to the widow of Frederick Rolette, late captain in the 
provincial navy on Lake Huron, payable out of any unappro- 
priated monies - - - - - - - - 75 o- = 


Torar. Sterling - - + £.| 20,960 3 - 


(signed) Jos. Cary, Insp. Gen. Pro! Accounts. 
Appendix, No. 3. Appendix, No. 3. 


STATEMENT of Durims collected at Quebec and Montreal, under the Imperial Acts 
4 Geo. 3. c. 15, and 6 Geo. 3, c. 52; showing the Sums remitted to England in the Years 
ending 5 January 1833, 1834, 1825 and 1836. 


Duties Levied Sums Remitted to. | Amount of Incidents Sums paid on 
YEARS under the Acts the Receiver-General id Tye 
; 4 Geo. 3, c 15, and in England on Ba Account of Salaries 
6 Geo. 3, c. 52. account of those Duties.| from those Acts. from those Acts. 
Pyare cda| Lue ys.wid. Ei. SG. £65 0) 
To 5 Jan. 1833 - 2,323 12 Q 811 8 6 321 19 10 271 te 
== 18340= 1 FORGE OSE NE AGG GOWG 472 19 4 1,541 5 8 
- — 1835 - 1,287 17 11 ~ - - 675 19 2 360 7 9 
— — 1836 - 1,105 17 8 - - - IA AA he 410 14 4 


* Note.—The incidents are only made up to the 10th October last. 


STATEMENT of Sums remitted to England, on Account of the King’s Share of Seizures and 
Penalties, in the Years ending the 5th January 1833, 1834, 1835 and 1836. 


gota ec omen i ror 

£. 6, d. 2 Ge OR 
To 5 Jan, 1833 - 7616 7 =e! 
~ = 18345 2613 - ow 
~ = 1835 - 93 12 10 a 

Se Se ABA at ae Bt 437 5 


Customs, Quebec, 7 Jan. 1836. (signed) Hy’ Jessopp, Coll’. 
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Appendix, No. 4. 


STATEMENT, as far as the same can be made out, of all the Sources, whether at present Appendix, No. 4. 
Productive or Unproductive, from which a Revenue may accrue to the Crown in Lower ~ 
Canada. 


1,—The wild lands and forests of the whole Province. 
2.—The grant to the British North American Land Company. 
3.—The King’s domain, in the restricted sense in which that term is used in the Pro- 
vince; viz.-— 
(a) Droit de quint. 
(4) Droits de lods et ventes. 
(c) Cents et rentes, and other seignorial dues. 
(d) The King’s wharfs. 
(e) Commutations of tenure under the Imperial Act 6 Geo. 4, c. 59. 
4.—The King’s posts. 
5.—The forges of St. Maurice. 
6.— The water lots. 
7.— Fines, forfeitures and penalties. 
8.—The aids granted by the provincial Acts 35 Geo. 3, c. 9, and 41 Geo, 3, ¢. 13, 14. 
9.—The Jesuits’ estates. 

10.—The claim of the Crown to the seigniory of Montreal. 

11.—The claims of the Crown to the beds of tide rivers, and to the land between high and 
low water-mark. 

12.— Certain rights reserved out of seigneuries, and out of the grants of wild lands in free 
and common soccage, such as gold and silver mines, the right of making roads and of 
cutting timber for public purposes, together with certain other rights which are known 
or understood to exist in the Crown, but which are not productive ; such as the droit 
d’aubain, the right to forfeitures of land and to escheats. 

13.—The seigniory of Sorel, the site and garden of the castle of St. Lewis, at Quebec, and 
the Government-house at Montreal. 

14.—The forts, barracks and lands under the charge of the Board of Ordnance, or any 
other military or naval department. 

15.—Certain droits of Admiralty. 

16.—Certain duties levied under Acts of the British Parliament of a date prior to the 
14 Geo. 3. 

17.— One-third of all custom-house seizures. 

18.—The post-office. 


Appendix, No. 5. 


STATEMENT exhibiting the actual Condition of the Waste Lanps of the Crown comprised within the Surveyed 
Districts, including the Reservations set apart for the Support of a Protestant Clergy, as they appear on the 
26th day of December 1835. 


Quantity of Surveyed Land, 


zg x Extent of Total of Vacant 
subdivided a apis ; the and Disposable 
os - now remaining Vacant an Partrematnin Land, 
DISTRICT. COUNTY. TOWNSHIP. Digpcasbie. bie ae 
—— in Reservations for 
| Crows. | Clergy. each Township. the Clergy. 
Montreal - - | Ottawa = «= | Litchfield = =| 33,654 Giants tae pe 
| Clarendon - -| 24,409 73342 16,800 
Betti 6 se el “ase ting tie on ie 
! Onslow - - - 600 | 1,876 41,325 
| Eardley - - - 19,713 | 5,870 | - - - 
| Hull - - - 10,050 | 8,217 | - - - 
Wakefield - - 54,215 ! 9,035 }- - - 
Templeton - - 33,939 | g,021 - - - 
\ Buckingham -. - 16,700 | 8,785 | - - - 
| Portland - - - 11,000 2,140 46,200 
| Lochaber and Gore - 14,071 5515 11,200 
| Two Mountains - Grenville and Aug - 16,526 5552 > : = 
Hannington - - 40,050 | 7,898 | - - = 
j Wentworth - - 35,194 7,158 | - - . 
| Chatham - - 3,400 1,300 | - = = 
Terrebonne - - | Abercrombie - -|- In dispute - — 
Vaudrieul = - - | Newton and Aug - 1,804 | 2,344 |- - x 
Lachenay - - | Kilkenny - > 10,775 | 7,235 | - - - 
L’Assomption ~ | Rawdon - - - 11,500 8,500 | - E B 
Berthier -  - | Kildareand Aug - ee ia a. 
! | Brandon - - -| 8005 ; 7,980 5,120 
{ 


0.3. (continued) 
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Quantity of Surveyed Land, 


subdivided into Lots, Extent of 


Total of Vacant 


as the and Disposable 

DISTRICT. COUNTY. TOWNSHIP. mee abe O84 | Partremaining | Land, 
Unsurveyed including the 
in Reservations for 

each ‘Township. the Cleray, 

Montreal - - | Beauharnois Hinchinbrooke - 5 1,170 
| Hemmingford - - - 8,075 

Missisquoi - - | Stanbridge — - - es 6,878 

Dunham - - - - 7,081 

Sutton - - - . 13,358 

St. Francis - - | Stanstead - - | Potton - - Silo - = 3,028 
Bolton - - =| &= - - 7,981 

Stanstead - -{ - - S 5,205 

Hatley. | = atsOaleartneg : 3475 

Bamston SD i $ - 2,617 

Barford - - oe a - 600 

Montreal - - | Shefford = - - | Farnham - <3) 5 - 6,1 

Granby - - SI" iC a - 2; és 

Milton - - a} o - 3,200 

Shefford - - ai 5 2 . 72147 

Brome - - les S - 2,935 

Stukely - - -j| - - - 2713 

Roxton - - -| - - - 1,566 

Ely - - -| ° : : 3,000 

Three Rivers  - | St. Maurice - - | Hunterstown - =i = - 400 
Caxton and Aug” - 4,168 4,611 

Quebec - - | Port Neuf - - | Alton - - 3 a bu 

: Quebec - - | Stoneham - - 31,800 40,500 
Tewkesbury - - 33,900 43,000 

Sayvenay - - | Seltrington - - 2,593 5782 


Three Rivers - | Drummond 


Upton - - = - 3,458 7,433 


Acton - - - 8,963 11,471 
Grantham - - 4,487 9,038 
Wendover and Gore 1,948 2,398 
Simpson - - 319 797 


Wickham - 
Kensey - - 
Durham - - 
Aston and Aug - 155352 23,768 
Horton - 1,094 


- 320 
Bulstrode - - 24,430 5,281 29,711 
Stanfold - - - 7,682 8,136 15,818 
Warwick - - 12,867 8,400 21,267 
_Arthabaska  - — - 2,600 2,000 16,510 21,110 
Tingwick - - 4,760 8154 |} - - - 12,914 
Chester - - = 6,583 8,400 | - = 14,983 
| 
' 


8,082 
7172 
7,696 


Ham and Aug - 7,160 32,190 16,800 56,150 

Nicolet - - | Maddington - - 7,578 3,481 24,200 32,259 
Blandford See 7,221 42009 2b a ts 7,641 

St. Francis - - | Sherbrooke - - | Shipton - - -| - - 8,294 | - - - 8,294 
Wendover - -| - - 9,703 | - - - 9,703 

Melbourne - -| - - 4477 | - - . 4477 

Brompton - oj] © : 55116) 1) : - 5,116 

Orford - - a | = 8,725 | - - - 8,725 

Stoke - - -j| - - 6,000 | - - - 6,000 

Ascot - - ~| - - 2,610 | - - - 2,610 

Compton - = |) ae - 4,066 | - - - 4,060 

Eaton °- : == - 2,644 | - - 2,644 

Dudswell - Ci le - 1,000 - - - 1,000 

Newport - - ca fas - 600 | - - - 600 

Weedon - - oH) - 200 | - - - 200 

Clifton - - -| - - 400 - - - 400 

Hereford - -| - - 8,400 | - - - 8,400 

Auckland - Sr he ¢ - 600 | - - - 600 

Bury - - Oi he - 200 | - - - 200 

Quebec - - | Megantie - ~ - | Somerset = =| "97,034 5,869 |-  - - 22,903 
Nelson - - -| 16,437 6,819 > 23,2560 

Halifax - - -| - - 7,600 7,600 


Leeds” - - 
Ireland ~- - 


; 4,103 
- 17,500 
Inverness ~ = 


= 7,700 
Wolfestown = - - 28,400 


375400 
33,200 
16,300 
25,100 
38,140 
16,037 


Vice! CMY fie RT Jide 


Thetford ~ - 
Broughton - 
Tring - - - 16,300 
Shenley - - | 32,831 


Dorset - ~ 
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Quantity of Surveyed Land, 
subdivided into Lots, 


Extent of Total of Vacant 


now remaining Vacant and | part ee, aul eH =e 
DISTRICT. COUNTY. TOWNSHIP. Disposable. Unsurveyed , including the 
in” Reservations for 
Crown. Clergy. each Township. the Clergy. 
Quebec - - | Beauce - _- | Frampton - - 2,800 6,432 | - - - 9,232 
Cranbourne - - 27,985 9,103 | - - - 37,088 
Watford - - - 10,717 1,787 } - - - 12,504. 
Jersey - - - 1,030 1,036 | - - - 2,066 
Bellechasse - - | Buckland - - 10,850 4,201 15,400 30,451 
Standon - - - 20,072 4,700 | - - - 24,772 
Ware = - =] 19,703 30 20N nia) eee = 25,232 
Armagh - = = | 44,455 GEO p= << f Sass 
L'slet - - | Ashford and Aug - 14,896 2,178 57,498 74572 
Lessard - - - 5,408 - - 8,112 13,520 
Kamouraska - {| Ixworth - - - 300 1,400 51,000 52,700 
Woodbridge - - 11,066 - - 34,460: 45,526 
Rimouski - - | Matane - - - 63,537 10,600 | - - - 74,137 
St. Dennis - - 31,169 5,103 | - - - 36,272 
Gaspé - - = | Cap. Chat - - 5,800 1,200 64,291 71,291 


— 


_—_— 


999,976 | 568,099 408,916 1,976,991 


(signed) William B. Felton, 
Quebec, 26 December 1835. Commissioner of Crown Lands. 


Appendix, No. 6. 


AN ESTIMATE of the Quantity of Waste Layps in the Province, Unsurveyed, of the Quantity fit for Cultivation, 
of the Forest, and Quality of the Timber. 


On which Quantity Estimated 

: he a aiet c Quantity of - E 

Side of the District. Deseriptive Ontline of the Tract. of Waste Tend at Quality of Timber. 
St. Lawrence. Waste Land. | for Cultivation. 


North Montreal - 


In the country north and east of | About 4,500{ Unknown - 
the Ottawa, from the rear of | square miles. 
Grenville, to a point about 100 
miles above the falls of the 
Chaudiere, in Hull, extending 
back from the surveyed track 
about 30 miles. 


- - Principally pine, of 
two sorts, red and 
white. Extensive lum- 
bering operations are 
carrying on this tract. 


A strip of land lying in the rear | - - = 
of the present townships, on the 
margin of the above described 
tract, with the average depth 
of three-fourths of a township, 
or 74 miles, making about 15 


g00,000 -- Mixed timber; some 
white pine, spruce and 
hardwood. 


townships. 
South - | Quebec -| The country on the River St. | 5,000,000 |- - -{|-- Spruce and white 
{ John, comprised within the dis- pine. 
| puted territory. 
In the rear of the seigneuries, | Unknown - 208,000 | - - Principally spruce 
south of the St. Lawrence, on timber. 
the average depth of half a 
township, or five miles, by a 
length of about go miles. 
North - | Ditto - | The Saguenay country surround. | - - Supposed | - - Climate | Spruce. 
ing the Lake St. John. about supposed to 
2,000,000 | betoo severe 
for wheat. 


(signed) William B. Felton, 
Quebec, 26 December 1835. Commissioner of Crown Lands. 


O53) 
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Appendix, No. 7. 


Appendix, No. 7. 


Quebec, December 1835. 
RETURN of Payments, of a Permanent Nature, charged upon the Lanp and Timer Funp, 


asec NATURE OF THE PAYMENT. Amount. | General Amount. 
Crown Commissioners’ DEPARTMENT: fo, Gs tl ri a 
Salary - = = a Ss E - 600 -— — 
Per centage on sales ; average of three years 
ending October 10th, 1835 —- = 2 210 - — 
Salary of an assistant in the office - - 250 - = 


—| 1,060 - = 
Resident Agent for Emigrants : 


Salary ° - - - - = 2 AO) oS 
Assistant == - - - - - 100 -— = 
Messenger and clerk - - - - 4o - - 
Office rent - - - 2 Z 7 Gio) eh 
Travelling expenses, not to exceed - - §O - - 
Boat hire - - - - ditto - - 25m = 
Postage - - - - - ditto - - 10 - - 
Printing - - - - - ditto - - 2 - = 
Stationery - - - - ditto - 10 - = 
eee 677 ae 


Commission of Escheats: 


Salary of commissioner - - - - 450 - —- 
Clerk - - 5 = 5 & = AG me 
Contingencies, taken on the average of 
three years - =p etsy Va ter ge 78 17 8 
— 663 17 8 
" Pensions : 
Mr. Amyot - - - - = a 400 =— — 
| Mrs. Livingston - = - + = 50 - = 
Miss Amelia De Salaberry - - - 50 — - 
Miss Adelaide De Salaberry - - = - ae 
| 1s rae 
| 


Torar - - £. Sterling | 2,950 17 8 


STATEMENT of the Circumstances (as far as they can be ascertained) under which the Pensions 
in the above Return were granted, and the presumed Age of the Persons now holding them. 


1. Mr. Amyot.—This is the same amount as was formerly allowed to Mr. Amyot for salary as 
provincial secretary, and converted into a pension, in conformity with His Majesty's warrant, dated 
28th January 1828. Age, 


2. Mrs. Livingston.—This pension was granted to Mrs. Livingston, as widow of the late Captain 
Ramsey Livingston, formerly of the Indian department in Canada, by the King’s warrant, dated 
29th January 1828. Age, 


3. Miss Amelia De Salaberry.—| Pensions granted by the Secretary of State’s despatch of 22d 
‘ - June 1828, as daughters of the late Hon. Lieutenant De Sala- 
4. Miss Adelacde De Salaberry.—J berry. Ages, 


(signed) Jos, Cary, Inspector-General P. P. Accounts. 
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RETURN of Cuarczs incurred in the Management of the Crown Prorzrry, or for Miscella- 
neous Purposes, which, not being otherwise provided, are now paid out of the Land and 
Timber Fund. 


Average of the 


Authority. NATURE OF THE PAYMENT. mei pap ag 
. DIDe 


Surveys of Crown Lands: 253 OSs yeh 
Amount in 1833 - - - ayaa Anya as 
Ditto - 1834 - - - - 899 3 7 | 1,026 19° 5 
Ditto - 1835 - - - - 746 10 9g 


Fees on gratuitous grants of land paid to the provincial 
secretary, and to the Attorney-general : 


Amount in 1833 - - - = £,200 6 9 
Ditto - 1834 - - - - 247 15 6 263 13 11 
Ditto - 1835 - - = 2 343 = =) 
Expenses of sending special messengers to New York: 
Amount in 1833 - - - - £.36 11 3] 
Ditto - 1834 - - - - 38° 5 = 62 8 10 
Ditto - 1835 - - - - 112 10 3f 
Toran - - - £. Sterling | 1,353 2 2 


(signed) Jos. Cary, Inspector-General P. P. Accounts. 


To the foregoing charges will have to be added, as by the 29th paragraph 
of the Commissioners’ Report, the following retired allowances, viz. : 


H. Ryland, esq. - - - 5 = © =| £.67 40 = 
G. Ryland, esq. - - - - = = z (ets 
Toray = --" = ‘f£. 112 10 — 


TS EEE EO SEEN RET EE ES SNE ROE RE TSE CET TL ETT ATI 
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CIVIL LIST to be proposed in giving up the Appropriation of the Crown Revenues to the 
Legislature of Lower Canada. 
23 Jan. 1836. 


no GS, Le 

Governor’s salary - - - - - - - - - - - | 4,500 — = 
Salaries of executive councillors, at 1007. per annum each, not to exceed* = -- goo - —- 
Salary of civil secretary - - - - - = = = a : DOO a) = 
Appropriation towards contingent expenses of civil secretary - - - - 500 - = 
Salary of attorney-general  - - - - - - - - - - 300 = = 
Ditto of solicitor-general = - - = = - - - - - 200 -—- = 
Appropriation towards the contingent bills of the Crown law officers - -| 1,800 - = 

| aes —aa 
Toran 9s “Sos | 8,700 = = 


* This charge will of course be subject to revision on any substantial alteration of the Execu- 
cutive Council. 


Besides the preceding Charges, it will be necessary to provide, in the measure on Judges’ 
Independence, for the following Salaries and Allowances, now received by the Judges. 


ee Saas 
Chief justice of Quebec - - - - - : 2 = - -| 1,500 - — 
Ditto - of Montreal - - - = - ape = - -}| 1,100 -— — 
Six puisne judges yee A 9S a al ala - = =| 5,400 - —- 
Resident judge at Three Rivers - - - oT fs - - - - goo - = 
Ditto - at St. Francis - - - = = = = ° 500 — = 
Ditto - atGaspé- - - - - - - - SEN oc - 500 - = 
Judge of vice-admiralty - - - - - - - - - - 200 = - 
Cireuit allowances for 15 circuits, at 251, each, exclusive of four circuits in the 
district of Gaspé, for which the Assembly have always declined to make a 
grant - - - - - - - = = 4 2 2 z area, (= 


Toran, = si i= al o47s = .— 


0.3. 
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Appendix, No. 9. 


1 Fourth Commentaries, 
259, Woodeson’s Lec- 
tures, vol. 2. 601. 

? Bacon’s Abridgments, 
vol. 4, p. 171, Preroga- 
tive D. 

3Comyn’s Digest, Pre- 
togative D. 28. vol. 6, 
p- 46. 

4 Fourth Institutes, 164; 
3 Leach Hawkins, p.33. 
* Coke’s Reports, 9, p. 
118 b; Lord Sanchar’s 
Case, 3 Leach Hawk. 
p- 26, s. 3. 

Second Ventris, 33; 
Hobart, 63; Fourth In- 
stitutes, 165. 

7 Jenkin’s Centuries, 7th 
century, 18th case, fol. 
edition, p. 285; Coke’s 
Reports, 8th part, 155 a. 
Astry’s Charge, p. 4. 


* Bacon’s Abridgments, 
1. 583, fol. edit.; Gil- 
bert’s Forum Romanum, 

p- 2 & 8; Reeve’s Hist. 
of the English Law, vol. 
2, pp. 61, 62 & 63, &e. 
&e, 
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Appendix, No. 9. 


OPINION of the Justices of the Court of King’s Bench at Quebec on the Competence of 


the Legislative Council to try by Commission the Accusation against Mr. Justice Foucher, 
January 1818. 


To his Excellency Sir John Coape Sherbrook, c. c. 8., Captain-general and Governor-in- 
Chief in and over the Provinces of Lower and Upper Canada, &c. &c. &c. 


May it please your Excellency, 


In obedience to your Excellency’s commands we have taken into our consideration the 
draft of the commission prepared by His Majesty’s Attorney and Solicitor-general to enable 
the Legislative Council to hear and determine the articles of impeachment exhibited by the 
eK Ge against Mr. Justice Foucher; and having also taken into our consideration the 
despatch of Earl Bathurst, which, on the part of his Royal Highness the Prince Regent, 
directs that the charges preferred by this impeachment against Mr. Foucher shall be left 
to the adjudication of the Legislative Council. The references which have been thereupon 
made by your Excellency to His Majesty’s Executive Council, and to the Attorney, Solici- 
tor and Advocate-general, and their respective answers and reports thereon, we are upon the 
whole of opinion that a commission under the great seal of this province, conformable to the 
draft prepared by the Attorney and Solicitor-general, and submitted to us, is the proper and 
the legal course for carrying the commands of his Royal Highness the Prince Regent in this 
behalf into effect. 

The subject upon which your Excellency, by your reference, has been pleased to call for 
our sentiments, is one of novelty and very great importance, and as we conceive it to be our 
duty, for these reasons, to lay before your Excellency the grounds of the opinion which we 
submit, we shall, with your permission, proceed to state them. 

The introduction of the criminal law of England into Canada was one of the effects of the 
conquest of that Province by His Majesty’s arms, and its establishment was confirmed by 
the 11th clause of the British statute 14 Geo. 3, c. 88, commonly called “ The Quebec 
Act,” in these words : ‘“‘ Whereas the certainty and lenity of the criminal law of England, 
and the benefits and advantages resulting from the use of it, have been sensibly felt from 
an experience of more than nine years, during which it has been uniformly administered ; 
be it therefore enacted, &c. that the same shall continue to be administered, and shall be 
observed as law in the province of Quebec, as well in the description and quality of the 
offence, as in the method of prosecution and trial.” 

The criminal law of England and the criminal law of Canada is therefore one and the same 
system, and in this system the following are clear propositions: viz. 

That an impeachment is an accusation for some criminal offence, and that a commoner 
cannot be impeached for any other offence than a misdemeanor’. 

That all judicial jurisdiction emanates from the Crown, and that all judges must therefore 
derive their authority from the King, mediately or immediately”. 

That the King by his prerogative may erect what courts he pleases for the due adminis- 
tration of the law, and in what place he pleases*, especially where no jurisdiction exists for 
the trial of the offence for which he erects his court*; it being however provided that he can- 
not by his commission establish a court in derogation of any of his superior and permanent 
tribunals’, nor empower a court erected by his commission solely to proceed in any other 
way than according to the common law®. 

That therefore in all courts of criminal jurisdiction erected solely by the King’s commis- 
sion the trial must be by jury; that is to say, that in such courts the same persons cannot 
by the commission be authorized to decide both the law and the fact ; on the contrary, that 
in courts so erected a part must alone decide the law, and a part must alone decide the 
fact ; Ad questionem juris respondent judices, ad questionem facti respondent juratores, is a 
general and fundamental maxim of the common law’. ; ; 

As these propositions are equally principles of law in England and in Canada, it would 
necessarily follow, if the state of things and of facts in both countries were the same, that 
the result of them, when applied in practice to a case of impeachment, would also in each be 
the same. But the state of facts and of things in England and in Canada being essentially 
dissimilar, the result in the latter differs from the result in the former. 

In England every impeachment by the Commons must necessarily be tried in the House 
of Lords, and no commission (not even a commission for the appointment of a Lord High 
Steward) is required to enable that august body to take cognizance of such accusations. 

But this is the case in that kingdom, because the House of Lords is possessed of an inhe- 
rent judicial jurisdiction, which it derives from the Aula Regis, of which the “ Barones 
Majores ” were a constituent part®. : : 

And as this jurisdiction is exercised by that body upon the ground of immemorial usage, 
which presupposes a law by which it has been vested in that House, to which the Sovereign 
has given his assent, or a grant of some description from the Crown, made under the autho- 
rity of some law to warrant it; it is a jurisdiction emanating either mediately or immediately 
from the Crown. The House of Lords therefore sits as a court of law as well as a legislative 
body. It is in fact the supreme tribunal of the kingdom, “ the court of the King in Parhia- 
ment.” And during the session it holds and exercises an original jurisdiction over all accu- 
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sations for misdemeanors preferred by impeachment against any of His Majesty’s subjects, 
and over all accusations for felony preferred by indictment against its own members, with a 
general appellate jurisdiction in error as exercised by the Aula Regis’. j 

The exercise of that part of the royal prerogative which authorizes the King “ to erect 
what courts he pleases for the due administration of the law, and in what place he pleases,” 
has therefore in England been rendered not only unnecessary, but has been and yet is limited 
by the erection of the Aula Regis, and the inherent jurisdiction of the House of Lords which 
has proceeded from that erection._ : : 

It is because the King cannot by his commission “ establish a court in derogation of any 
of his superior or permanent tribunals”’ that no commission has been issued in England for 
the trial during a session of Parliament of any impeachment. 

The supreme tribunal of the House of Lords, “ the court of the King in Parliament,” 
opens with every session, and continues open until the Parliament is prorogued, and during 
this period no other court could or can, under the authority of any commission issued by the 
Crown for the trial of any impeachment, be opened or sit for that purpose. If it were other- 
wise, such a commission would derogate from the King’s superior and permanent tribunal of 
the House of Lords, and its operation would be in direct opposition to the established maxim, 
“in presentia majoris cessat potestas minoris””. 

But from these facts it does not follow that an impeachment by the Assembly of Lower 
Canada cannot be tried in that province under the authority of the King’s commission in the 
Legislative Council during a session of the Provincial Parliament, or that it can be then and 
there tried without a commission. It is true that during the recess the Assembly being pro- 
rogued, is in the same situation that the House of Commons are during the recess in Eng- 
land. And as, in consequence of a prorogation, neither the House of Commons in England, 
nor the Assembly in Canada, can during the recess appear to prosecute in any court, no com- 
mission has been or can be executed in any interval of this description either in England or 
in Canada; but with respect to the period of the sessions during which the Assembly of course 
can appear to prosecute, if it be true that in England it is the peculiar inherent and exclu- 
sive jurisdiction of the House of Lords, which prevents the exercise of the royal prerogative, 
and the issuing of commissions for the trial of impeachments during a session ; and if it be 
also true that the Legislative Council are not possessed of the peculiar inherent and exclu- 
sive jurisdiction of the House of Lords (which we shall proceed to show), it must unavoid- 
ably follow, until it is proved that there is some other legal impediment to the exercise of the 
royal prerogative in this respect, that the King may in this province issue a commission for 
the trial according to law of persons charged with misdemeanors by impeachments exhibited 
by the Assembly. In consequence of the general principle which we have stated, and which 
in Canada, if there be no such inherent jurisdiction in the Legislative Council, is unlimited, 
viz. “ that the King by his prerogative may erect what courts he pleases for the due admi- 
nistration of the law, and in what place he pleases, especially where no jurisdiction exists for 
the trial of the offence for which he erects his court,” a principle distinctly recognised by the 
17th section of the Quebec Act, 14 Geo. 3, c. 83, which enacts, “ That nothing herein con- 
tained shall extend, or be construed to extend, to prevent or hinder His Majesty, his heirs 
and successors, by his or their letters patent under the Great Seal of Great Britain from 
erecting, constituting and appointing such courts of civil, criminal and ecclesiastical jurisdiction 
within and for the said province of Quebec, and appointing from time to time the judges and 
officers thereof as His Majesty, his heirs and successors, shall think necessary and proper for 
the circumstances of the said province,” and particularly applicable to the state of the pro- 
vince in which no jurisdiction exists for the trial of offences charged against individuals by 
the impeachments of the Assembly. 

We admit that if an impeachment by the Assembly be tried in the province, it must be 
tried in the Legislative Council, for as an impeachment is an accusation on the part of the 
entire Commons of the province, all persons resident therein, except the Governor and the 
members of the Legislative Council, are obviously parties to the prosecution as accusers, 
and consequently competent to try". But we say that, inasmuch as the Legislative 
Council is not possessed of the inherent jurisdiction of the House of Lords, His Majesty by 
his commission, in the nature of a commission of Oyer and Terminer, may and must enable 
the Legislative Council to take cognizance of, and to determine the articles of impeachment 
exhibited against Mr. Justice Foucher by the Assembly. 

And this appears to us to be warranted by the course pursued in England to enable the 
House of Lords to take cognizance of matters which it ought to decide, but which, for want 
of its inherent jurisdiction at the time such course is required, it cannot otherwise take 


Coe Pen Se 
_We have stated that in England no commission has ever been or could be issued for the 
trial during the session of Parliament of any impeachment or indictment, nor of any impeach- 
ment during a recess ; and we have also stated the causes why commissions have not at such 
times respectively been issued for these purposes ; that is to say, because during the session 
the inherent jurisdiction of the House of Lords defeats the commission, and because during 
the recess the Commons cannot appear to prosecute. 
_ We have now to observe, that when these causes do not exist, the House of Lords, even 
in matters of its own proper cognizance, does sit by virtue of the King’s commission. We 
allude to the various cases of Peers who have been tried in the recess upon indictments for 
felony, which being at the King’s suit are prosecuted by the Attorney-general, who can at 
all times appear for that purpose. In these instances the Lords have always sat under the 
auhouty given by the commission issued for the appointment of the Lord High Steward, 
ey which, 
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which, says Mr. Justice Foster, ‘ is but a commission in the nature of a commission of Over 
and Terminer’.” : 

Consequently, as in England, a commission for the trial of a Peer indicted for felony may 
issue in the recess, because in that interval the inherent jurisdiction of the House of Lords 
does not exist to prevent it, and the prosecutor can appear to prosecute ; so in Canada, b 
parity of reason, a commission may in like manner be lawfully issued for the trial of a sub- 
ject in the Legislative Council during the sessions, impeached by the Assembly, because in 
Canada during the sessions there is no jurisdiction existing in the Legislative Council to 
prevent it, and the Assembly, who are prosecutors, can then appear to prosecute. 

We proceed now to show that the Legislative Council are not possessed of the “ peculiar, 
inherent and exclusive jurisdiction of the House of Lords under which that House takes 
cognizance of impeachments without a commission.” 

And as this is a point upon which His Majesty’s Attorney and Solicitor-general, and all 
the judges agree, we shall state our reasons for our opinion on this head more succinctly 
than we otherwise should have done. 

We hold this opinion, 

1. Because the judicial authority of the House of Lords is derived from the Aula Regis, 
and not from its legislative character. 

2. Because, by the letter of the statute 31 Geo. 3, c. 31, the Legislative Council is consti- 
tuted a legislative body solely, and is not invested with any judicial authority. 

3. Because, according to the principles of the constitution, the legislative and judicial 
powers are distinct and inconsistent with each other, and as such should be vested in differ- 
ent hands, so that judicial power or jurisdiction in either House of the Provincial Legislature 
cannot be inferred by implication from the statute 31 Geo. 3, c. 31. 

4. Because the Legislative Council have solemnly and unanimously resolved, “ That the 
right of hearmg and determining impeachments exhibited in this province, by the people of 
this province, is not vested in the Legislative Council. 

Upon which we may be permitted to observe, that it is a resolution similar to that of the 
House of Lords in 1330 upon the case of Simon de Beresford and other commoners, who 
having been, “ at the King’s suit,” then recently tried by the Peers of the realm for treason, 
it was by them resolved, “ That though they had for this time proceeded (at the King’s suit) 
to give judgment upon those that were no Peers, hereafter these judgments should not be 
drawn into example or consequence, so that they should be called upon to judge others than 
their Peers, contrary to the law of the land. Upon which Sir Matthew Hale has observed, 
in his “ Jurisdiction of the House of Lords,” “ that it was certainly as solemn a declaration 
by the Lords as could be made, less than Act of Parliament, and is as high an evidence 
against the jurisdiction of the Lords to try or judge a commoner in a criminal cause (at the 
suit of the King) as can possibly be thought of ; 1st, because done by way of declaration to 
be against law ; and 2dly, because it is a declaration by the Lords in disaffirmance of their 
own jurisdiction”, 

5. Because in conformity to the principle of the above resolution of 1814, the Legislative 
Council, in the case of Mr. Justice Foucher, have confirmed their previous declaration, by 
their address to his Royal Highness the Prince Regent, in which they pray that the articles 
of complaint against him exhibited by the Assembly may be heard and determined in due 
course of justice in the Legislative Council, “ under such commission as his Royal Highness 
shall see fit to issue for that purpose; with such powers and limitations as to his Royal 
Highness shall seem meet.””° 

Lastly, Because the Assembiy, by impeaching Mr. Justice Foucher, not to the Legislative 
Council, but to the King, and by their address praying, “ That the authority of His Majesty’s 
Government” may be interposed in such way as in the wisdom of his Royal Highness the 
Prince Regent may appear necessary for bringing him to justice’’, the Legislative Council, 
by their above-mentioned resolution and address, and the Crown, by its commission em- 
powering the Legislative Council to take cognizance of the impeachment of Mr. Justice 
voucher, jointly put a construction upon the constitutional Act, 31 Geo. 3, c. 31, to this 
effect, viz., that no judicial power was given by that Act to the Legislative Council, but that 
such power may be given by commission from the Crown, and that the inherent jurisdiction 
of the House of Lords is not vested in that body; which, if less than an Act of the Pro- 
vincial Parliament, is at least a joint Parliamentary declaration by the three branches of the 
Provincial Legislature, not only as to the effect of the statute 31 Geo. 3, c. 31, but as to the 
ability of the Legislative Council to try, without a commission, and to try with a commission 
from the Crown, but little, if at all, inferior to a declaratory statute. 

The draft of the commission submitted to us provides for the same course of proceeding 
under it in the Legislative Council as is pursued in England in the House of Lords, when 
the Peers sit for trials by virtue of the King’s commission, and not of their inherent juris- 
diction, and this we take to be correct. The Quebec Act has declared, “‘ That the criminal 
law of England shall be observed in this province in the method of trial,” which implies of 
course that there must be a jurisdiction legally competent to any method of trial which may 
happen to be proposed before that method can be adopted. Where there is no jurisdiction 
there can be no trial whatever, and where the jurisdiction in which a trial may be had is not 
competent to a particular method of trial, that particular method of trial cannot be pursued, 
because as to it there is no jurisdiction. If, therefore, the Legislative Council have not the 
inherent jurisdiction of the House of Lords, there can be no trial before them, according to 
the course of that inherent jurisdiction ; for as the principle does not exist, the accessory 
cannot foilow ; but, on the contrary, if an offence cognizable in the Legislative fo 
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brought to trial in that House under a commission from the Crown, it follows, as we con- 
ceive, that since the law of England is to be observed in the method of trial, the course of 
proceeding must be such as is used in England on trials in the House of Lords, when that 
House is uot in the exercise of its inherent jurisdiction, but sits for trial by commission from 
His Majesty ; and this again is strictly conformable to the principle which we have stated, 
viz., “That in all courts of criminal jurisdiction erected by the King’s Commission, the trial 
must be by jury, that is to say, that in such courts, the same persons cannot by the com- 
mission be authorized to decide both the law and the fact; on the contrary, that in courts 
so erected a part must alone decide the law, and a part must alone decide the fact.” 

For although each Peer of the House of Lords, when that House is in the exercise of its 
inherent jurisdiction, possesses the extraordinary power (derived from the Aula Regis) of de- 
ciding both the law and the fact ; yet when it sits for trial under the authority of the King’s 
commission, the power of deciding the law is vested exclusively in the Lord High Steward, 
and the power of deciding the fact exclusively in the rest of the Peers. And this division of 
powers is the principal eftect of the commission submitted to us. 

We do not apprehend it to be necessary for us to enter further into the consideration of 
this part of the subject before us ; and to what we have said, we shall only add, that your 
Excellency being empowered by His Majesty’s Commission under the seal of England to 
erect such courts as you may see fit to erect, with the advice of the Executive Council, your 
issuing of the commission in question with such advice, under the great seal of this province, 
appears to us sufficient. The court thus constituted will mediately be erected under the 
great seal of England, and by His Majesty, in whom the Quebec Act, as before observed, 
recognizes the prerogative of erecting under the great seal of England, such courts as he 
may see fit to erect in Canada. 

We beg leave to refer to two reports of Sir Philip York and Sir Clement’ Wearg, and of 
Sir Dudley Ryder, by which this part of our opinion appears to be fully corroborated’*. It 
may, however, be more expedient that it should be issued under the great seal of England. 


All which is nevertheless most respectfully submitted. 


(signed) J. Sewell, Chief Justice. 
Ol. Perrault, J. B. R. 
Quebec, January 1818. Edw. Bowen, J. B. R. 
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APPLICATION from the PresipENnT of the Rovau InsrirurTion for the ADVANCEMENT 
of LEARNING. 


Province of Lower Canada. 


To His Majesty’s Commissioners of Inquiry, &c. &c. &e. 


Tie undersigned having been authorized by a resolution of the corporation of the Roya 
Tostitution for the Advancement of Learning, “to bring under the consideration of His 
Majesty’s Commissioners of Inquiry the necessity, before the Crown lands or revenues 
thereof are surrendered to the Provincial Legislature, of reserving to the Crown the power of 
making endowments out of those lands or revenues, for the support of the grammar schools 
of Royal foundation heretofore established in this province, and in aid of the private endow- 
ments of M‘Gill college, at Montreal, and for the future extension of that establishment 
or the foundation of a university or other sufficient collegiate institutions in the province, in 
conformity to the Royal promise, recited in the preamble of the School Act of 1801,” re- 
spectfully submits to His Majesty’s Commissioners a statement of the grounds on which the 
board of the Royal Institution solicit the attention of the Commissioners to this subject. 
The claim or expectation of a Royal endowment out of the Crown lands in this province 
for institutions of education, may be stated as resting on the pledge contained in a commu- 
nication of the Royal intention to this effect, made by the governor of the province to the 
Provincial Legislature, and recited in the preamble of the provincial statute of 1801; on 
the measures which were shortly after taken by the Provincial Government, in pursuance of 
that promise on the fulfilment of a like pledge, given nearly at the same time, for the benefit 
of the inhabitants of Upper Canada, who accordingly now enjoy the advantage of such an 
endowment; on the fact, that in all the other North American Colonies such an endowment 
has been granted by the Crown; on the establishment of the Royal grammar school at 
Quebec and Montreal, with a provision for the salaries of the masters, out of the revenues 
of the Jesuits’ estates; on the incorporation of M‘Gill’s college, under a charter from the 
Crown, with the declared intention on the part of His Majesty’s Government at one period, 
to assign the revenues of the Jesuits’ estates in aid of the private foundation of that institu- 
tion ; and on the total absence of any other means or resource by which the inhabitants of 
this province, speaking the English language, can hope to see an institution established to 
which they could send their children for instruction in the higher branches of education. 

The promise of an endowment in land cony jed by the message referred to in the Act of 
1801, and the measures adopted by His Majesty’s Government, and by the government of 
the province in consequence thereof, were stated by the Royal Institution, in a memorial to 
the Baal of Dalhousie in 1826, and as a member of the board has by their request placed 
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before His Majesty’s Commissioners a copy of that representation, it is unnecessary for the 
undersigned to state the terms of that pledge or the nature of those measures. 

It may be proper, however, to observe that the Act of 1801 was passed for the establish- 
ment and regulation of free lands and other institutions of Royal foundation of a more 
enlarged and comprehensive nature; and that it is under that Act that the corporation of 
the Royal Institution has been established and has received the devise and bequest under 
the will of the late Mr. M‘Gill, of Montreal, under which M‘Gill college has been 
chartered by the Crown; under this Act many elementary schools were established and 
provided for out of the public revenues ; but no measures were taken for creating the corpo- 
rate body contemplated by the Act, or for establishing schools for the higher branches of 
education until 1815 and 1816, when His Majesty’s Government ordered that the Royal 
Institution should be organized, (with a view in particular to take advantage of the bequest 
of Mr. M‘Gill, who died in 1813,) and directed that the funds of the Jesuits’ estates should 
be applied to the erection of a college under that bequest; and in the year 1816, masters 
were engaged and sent out from England, who were to have charge of Royal grammar 
schools, then directed to be established at Quebec and Montreal, with a suitable provision 
out of those estates. 

These measures which were considered as the first steps towards the execution of the 
promises made by the Crown to assign an endowment for education, were followed by the 
incorporation of M‘Gill college, under a Royal charter in 1821, of which the Royal 
Institution are the visitors; but it was not until 1829, that after a long course of litigation, 
the Royal Institution came into possession of the landed property and buildings near Mon- 
treal, devised by Mr. M‘Gill, nor was it until a few months ago that the judgment was 
obtained before His Majesty in his Privy Council for the sum of 10,000 1., also bequeathed 
by Mr. M‘Gill in trust for the Royal Institution. This legacy, though now amounting, 
with the accumulated interest, to 22,000/., is manifestly insufficient, without the aid of 
further endowment, for the establishment and maintenance of a university, as contemplated 
by the testator, or even of a single college. 

It is desirable also that inferior academical institutions should be maintained, as nurseries 
for those of a higher description ; but the grammar schools established by His Majesty, in 
Quebec and Montreal, have been left without support since the revenues of the Jesuits’ estates 
were transferred to the management of the Legislature, without any reservation in favour of 
those establishments, or for the protection of the teachers whom His Majesty’s Government 
had engaged and sent from England to preside over them; the salaries of the masters were, 
in 1832, reduced by the Assembly to a sum totally insufficient to enable them to provide 
the requisite assistance in their schools, without which they cannot apply themselves to the 
principal object of such institutions, instruction in classical and mathematical knowledge ; and 
there 1s no reasonable ground to hope that any relief will be afforded to the teachers, or any 
effectual support to the schools, unless His Majesty shall, in his justice and bounty, secure 
a provision for them out of his land revenues, at least equal to that, upon the promises of 
which the establishments were originally formed. 

It would also be highly desirable that similar provision should be made for institutions of 
the same description at Three Rivers, and in the eastern townships. 

In the neighbouring provinces of North America, the Crown has provided, either in land 
or in money, or in both, for the endowment of colleges and institutions of education: In 
Upper Canada 550,000 acres were set apart, in 1798, for the support of a university and 
grammar schools, but of this reservation the university of King’s College at York has re- 
ceived an endowment of 226,000 acres, besides a royal grant of 1,000/. per annum from 
the territorial revenue, and the minor college and grammar school at York are endowed 
with 65,000 acres, and a portion of the revenues of the other reserved lands, together with 
a grant of 1,000/. from the territorial revenue, and a tract of 195,000 acres has been as- 
signed for the endowment of grammar schools in the other districts of the province. 

In Nova Scotia, a college was chartered by the Crown in 1803, and received a grant of 
1,000/. per annum from His Majesty’s Government, with an endowment of 20,000 acres of 
land, and further grants to the extent of 16,000 acres have been made for other institutions. 

In New Brunswick, the college at Frederictown receives an annual grant from the terri- 
torial revenue of 1,100/. per annum, and has been endowed with 5,000 acres of land, and a. 
valuable estate in Frederictown, and in every township in the province grants or reserva- 
tions have been made (amounting now to 20,000 acres), and continue to be made as town- 
ships are laid out, for the support of schools, while such provision has been made for educa- 
tion in the neighbouring British colonies, and while the establishments for the education of 
that part of the population of this province which is of French extraction, and of the 
Roman Catholic persuasion, are extensive, and supported by large endowments, (which, 
though originally derived from private donations, have been secured by capitulations granted 
by the Crown, or have been left by its indulgence in their possession), the other inhabitants 
of the province feel the want of the same advantage. It is true that the seminaries here 
alluded to are nominally open to all classes of the population ; but it is an undoubted fact, 
that an almost universal and insuperable reluctance appears to exist among those classes to 
avail themselves of the means of instruction thus afforded to their youth, and that the 
instances of young persons of that description being educated in those seminaries have been, 
and are exceedingly unfrequent, in proportion to the number who have been sent out of the 
province for education. Independently of this consideration, the range of instruction in one 
of those seminaries is necessarily limited by particular circumstances, and in neither of them 
is an education afforded, either founded on the principles or conducted in the manner 
to which, whether from prejudice or enlightened choice, those who belong to a sig 
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class of the population would give a decided preference ; and the same observation applies, 
and will, it is believed, long continue to apply to other seminaries of more recent origin, 
which have been founded with the most praiseworthy zeal by the Roman Catholic priest- 
hood, aided by annual grants from the Legislature, in those parts of the province inhabited 
by a population of French extraction. ' ; : : 

Circumstances in the political condition of this province, to which the undersigned is 
desirous not to advert in a more particular manner, but which can neither be wholly kept 
out of sight, nor their influence changed (as he believes), except in a long lapse of time, 
render it improbable that any permanent establishment or encouragement cxn be expected, 
except from the Crown, for such institutions in the higher branches of education, as would 
be acceptable to that part of the community deriving its origin from the mother country. 

It is at once an evidence of the state of things which has been here described, and of the 
streneth of the feelings and prepossessions from which it has originated, that persons who 
have been desirous of giving their children an enlarged and complete education, have been 
obliged to send them out of the province, either to Great Britain or to Upper Canada, (since 
the establishment of collegiate institutions there,) to Nova Scotia, or even to the United 
States of America ; and it is a fact, that at the present moment there are, at a private insti- 
tution for classical education, in the State of Vermont, 19 young persons from this province, 
or the adjacent parts of Upper Canada (chiefly belonging to the most respectable families of 
Bnitish origin), who have been driven to this resource for the better education of their chil- 
dren, in consequence of the absence of any well-endowed and established seminary in this 
province. 

The Royal Institution are aware that it does not belong to the duties of His Majesty’s Com- 
Missioners to set apart endowments for education from the Crown lands; but they have 
drawn the attention of the Commissioners to the subject, in the apprehension that, by the 
measures which the Commissioners are now framing for surrendering the Crown lands or the 
revenues thereof to the Provincial Legislature, the Crown will be hereafter precluded, as in 
the instsnce of the surrender of the Jesuits’ estates, from exercising any power of providing 
for the important object out of its territorial possessions, unless such power be expressly, 
and in terms reserved to it, or a sufficient provision previously assigned. 


(signed) Andrew William Cochrane, 
Quebec, 24 December 1835. President of the Royal Institution. 


To His Excellency, George, Earl of Dalhousie, &c. &c. Ke. 
The Petition of the Royal Institution for the Advancement of Learning, 


Most respectfully sheweth, 


That in the preamble of the provincial statute of the ycar 1801, under which this cor- 
poration has been constituted, it is stated that “ His Majesty had been graciously pleased 
to signify his Royal intentions that a suitable proportion of the waste lands of the Crown 
should be set apart, and the revenues appropriated to those purposes” for the accomplish- 
ment of which this corpcration has been erected, and that ycur petitioners cannot but con- 
sider this explicit, public and solemn declaration of the Royal purpose as carrying with it 
a pledge peculiarly strong, as the Act in which it is found was reserved by the Provincial 
Government for the signification of His Majesty’s pleasure thereon, and was then brought 
under the special consideration of His Majesty’s Government before it received His Majesty’s 
final sanction. 

That your petitioners, having also referred to sundry documents lodged in the office ot 
their secretary, find that on the 11th November 1801, his Exceilency Lieut.-Governor 
Milner informed the Executive Council that His Majesty, “ being desirous to afford all 
possible encouragement to his province of Lower Canada, in carrying into execution an 
object of such importance as the instruction and education of youth, had signified to him, 
through his Grace the Duke of Portland, his Royal pleasure that he should, upon con- 
sulting His Majesty’s Executive Council, report in what manner and to what extent it would 
be proper to appropriate a portion of the Crown lands or revenues arising therefrom for this 
purpose ;” and that his Excellency referred this matter to a conmittee of the whole council 
for their report thereon. 

That the report under this reference was approved in council on the 27th June 1803, by 
the Lieut.-governor, who informed the board that, according to the directions given to him 
through the then Secretary of State, he should transmit the same for His Majesty’s Royal 
pleasure. In the above report, a copy of which is lodged with the Royal Institution, the 
Committee of Council recommend an appropriation from the waste lands of the Crown to the 
extent of 16 townships, partly for the general purposes of supporting public schools 
throughout the province, and partly for the endowment of a college. 

That it appears from a despatch, dated 9th September 1803, (a copy-of which is also 
lodged with the Royal Institution,) that His Majesty was graciously pleased to approve of 
the appropriation of a quantity of land for the foundation of two seminaries, one at Quebec 
and one at Montreal, on the scale recommended by the council, namely, for an endowment 
to the extent of 20,000 acres for each school. 

That at the time when the said report of council was made, and His Majesty’s approval 
thereof notified by Lord Hobart, the average value of ordinary land in the province appears 
to have been about 2s. 6d. an acre, but that since that period not only has almost the 
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Appendix. No. 10. whole of the valuable waste land of the Crown in accessible situations in the province been 
preoccupied and granted to private individuals, but the value of all waste lands has so 
greatly diminished, that a grant to this corporation eyen to the full extent then approved by 
His Majesty’s Government, would be still insufficient for the general purposes intended. 

That your petitioners have reason to believe, that at the present moment it is only in the 
leased Crown reserves that means could be found by His Majesty’s Government, without 
great detriment to the general interests and improvement of the province, of making a grant 
that would at all be effectual for promoting the purposes of education, or fulfilling, even to 
a limited extent, the gracious intentions of His Majesty. 

That 276 lots of the Crown reserves are now under lease, amounting in all to about 
55,000 acres, or about one fifth of the quantity, or one third of the nominal value of the 
endowment which His Majesty’s Government in 1803 directed to be made for the before- 
mentioned purposes. That as no definitive steps have as yet been taken for carrying those 
instructions into execution, and as circumstances have in the intervening period so very much 
changed, that a grant of the waste lands of the Crown, unless to an extent which His 
Majesty’s Government would not at the present moment be likely to sanction, would not be 
effectual for the object which is contemplated. 

Your petitioners have no other resource than in applying to His Majesty’s Government 
for a grant of the Crown reserves now under lease, as affording the only means now attain- 
able for fulfilling the gracious intentions of His late Majesty. 

Your petitioners most respectfully solicit your Excellency to take the whole of these pro- 
ceedings into your favourable consideration, and either to give the necessary directions for 
an immediate appropriation, should your Excellency feel yourself authorized so to do, under 
the instructions aforesaid, or otherwise to draw the consideration of His Majesty’s Ministers 
again to the subject, in order that the intended appropriation of lands (either from the 
leased Crown reserves, or from the waste lands of the Crown,) may be vested in the corpo- 
ration of the Royal Institution with the least possible delay. 


Quebec, 10 February 1836. (signed) T. Sewell, President. 
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STATEMENT showing the Pusric Revenve and Exrenpiture of the Province of Lower Canada, for Ten Years, 
for 1825 to 1834, inclusive, derived from a Return made by the Inspector-general of Public Accounts. 


| 
| Expenditure > Other Expense> 


Net Revenue | for the Support of Expenses of the Legislature. Rides 
| the Civil ; 4 Appropriations of TOTAL 
YEARS. of i Government, | the 
alana el Legislature, | EXPENDITURE. 
the Province. Administration of | Legislative Council. | House of Assembly, for ' 
Justice. | General Purposes. 
| Ger | 46s. 1 i... 8): ie 82 ae Siete Abs fae ores See ed: 
1825 - - |101,077 11 8 | 43,957 9 11 4,295 5 3 6,818 2 6 | 20,700 7 6} 75,771 5 2 
1826 - - | 84,984 3 5 | 43901 -11] 3,159 - 2] 4,453 16 5 | 24,996 16 1] 7651013 7 
18270 - - |107,632 7 | 47,986 9 8) 6674 7 9 8,124 7 2) 51,332 14 3 |114,107 18 10 
1828 = =- = - |: 98,895 19 3 | 46,043 111} 3,039 10 5] 5,798 17 10] 19,377 5 10! 74,258 16 — 
1829 - - |112,444 4 2 | 42,379 4 10 5.327 18 — 7,889 10 —| 81,150 7 9 1136,747 - 7 
1830 - = 191,429 Son aos TOs sie 5792 16 7) 11,244 8 7 |117;849 13, 3 |176,089 — — 
1831 - - |121,951 8 5 |* 29,366 6 1 4370) Jud: 9,783 15 10 |117,046 2 3 |160,566 11 6 
1832 - =- {142,029 1 2| 37,625 13 4] 4.978 3 -| 13,587 16 6 | 99,230 19 10 |155,492 19 8 
1833 - - /139,919 9 31,f14,058 14 8 3,652 16 11 6,460 - —| 92,333 12 2 1116,505 3 9 
1834 - - | 97,337 16 6 | 11,042 19 1 623 17 6 Glo = s 0) 76921 seat 88,<98 11 10 
| 


* In consequence of a change of period for paying salaries and allowances being found necessary, the payments 
made in 1831 were only for nine months. 

+ Partial payments on account only were made in the two last years, for want of the necessary supplies. The 
amount estimated for these services in 1833 was 39,687/., and for 1834, 40,130 J, 


N. B.—In the Statement of the Net Revenue, the land and timber fund appears not to have been included, never 
having been until very recently ordered to be exhibited in the general accounts of the province. The usual amount 
and appropriation of this fund may, however, be seen from other Returns contained in the Appendix to the Commis- 
signers’ present Report. 


23 January 1836. (signed) T. Frederick Elliot. 
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EvIDENCE. 
1835: 
October - 8.—Mr. Hale, Receiver-general - 5 = 3 3 = s - p.39 
- 8.—Mr. Felton, Commissioner of Crown Lands - - = = - p.40 
- 10.) =— Ditto p= te = Ditlo ss = - = > = - * p.41 
Be ra ee DUNO ae St pele Sie SAR 
Bg 17.—Mr. J. Cary, Inspector-general Provincial Accounts - - - - p.48 
- 26.—Mr. Primrose, [Inspector of the King’s Domain - - - = - p-49 
November 2.—Mr. Sewell, Sheriff of Quebec —- - - - - - - - p-51 
- 2.—Honourable L. Gugy, Sheriff of Montreal —- - - - = - p51 
= 2.—C. R. Ogden, Esq., Attorney-general - - - - - - p.52 
= 4.—Honourable J. Stewart, Commissioner of the Jesuits’ Estates - - = ps3 
- 27.— - Ditto - - - + = Ditto - = - = - - 2p 54. 
- 27.—Mr. G. Ryland - = hig - =(cues =e = = = - p55 
- 30,—Mr. Campbell, King’s Notary = - - ~ - - - - - 0.56 
December 6.—Honourable J. Molson - - - - - = - - - p.56 
- olan. John Neilson - - - - - - = - pp: 58. 61. 64 
- 17.—Hon. G. Moffatt and Hon. P. M‘Gill, on behalf of the ** Montreal Consti- 
tuticnal Association” - = - = - = - & - p. 67 
= 23.—Messrs. A. Stuart, J. Neilson and T. A. Young, on behalf of the ‘‘ Quebec 
Constitutional Association” - - - - - - - - p71 
- 24.—Ilon. A. W. Cochran, President of the Royal Institution - Spee - p. 79 
- 24.—I. Bedard, Esq, Advocate and M.P.P.  - - - - - - 80 
- 26.—Messrs. A. Stuart, J. Neilson, Duval and T. A. Young, on behalf of 
the ‘ Quebec Constitutional Association” - - - - ~ - p. 82 


Mr. Hale, called in; and Examined. 


1. HOW long have you been resident in the province ?—About 44 years. 

2. You are a considerable proprietor of land in Canada?—Yes ; I have property both ex 
sergneurie, en roture, and also in freehold. 

3. What public situations do you fill?—I am receiver-general, and I am a member of the 
Legislative Council. I was an executive councillor fora few years, but resigned my seat, 
because I found it incompatible with my duties as receiver-general. 

4. By whom are you appointed ?-—By letters patent conveyed to me by the Lords Com- 
missioners of the Treasury, in confirmation of an appointment previously conferred on me by 
Lord Dalhousie. 

5. What is the tenure of the office 7— During pleasure. 

6. What are the duties of the office /—The receipt of all public revenues of the province. 
The letters patent direct ine to receive all the King’s revenue; the Acts of Parliament by 
which duties are imposed, other than those of customs, desire them to be paid to me direct ; 
and Acts imposing customs’ duties desire them to be paid over to me by the collectors of 
customs. 

7. What are the emoluments ?—A fixed salary of 1,900/. sterling per annum, with an addi- 
tional allowance of 1002. per annum for clerks and stationery. 

8. Do you understand the Quints to be inciuded in the King’s domain ?—That is my under- 
standing of the matter; but the inspector of the King’s domain is the best authority on this 
and similar questions. 

9. Are the waste lands of the Crown included in the King’s domain ?—I cannot give any 
opinion on this. 

10. Is the civil division of Canada into districts, counties and parishes ?—Yes. 

11. Is this division recognised by Acts of the Provincial Parliament ?—Yes. 

12. Are there any county rates /—I know of none ; but there are, I believe, some voluntary 
rates raised in the parishes by the clergy for the erection or repair of churches. 

13. Is there any legal provision for the poor, either in town or country ?—None. 

_ 14. Is the repair and making of highways and bridges regulated by Act of Provincial Par- 
hament ?—There is an old French ordinance which requires proprietors to repair the road in 
front of their properties. The grand voyer may notice an omission of the duty thus imposed, 
or private individuals may prosecute. 

15. Is there any officer besides the grand voyer ?—There is, in the three district towns, an 
inspector of highways for the towns and their suburbs. I know not whether he has a salary, 
or is paid out of the assessment. 

16. What assessment do you speak of ?—An assessment imposed by Act of Provincial 
Parliament upon occupiers in towns. 

ey . Are the payments made out of that assessment stopped by a stoppage of the supplies ? 
—No. 

18. How are the expenses of the highways paid in the country ?—Each proprietor keeps 
up the road in front of his own property. 

19. How are gaolers paid ?—By warrant out of the public revenues. 

20. How are coroners paid ?—In the same manner. 


21. How are justices of the peace paid !—They have no pay. 
22. How 
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22. How are sheriffs paid ?—They have a small salary, paid from the public revenue, and 
also some fees. 

23. Then the salaries of the grand voyer, the gaolers, the coroners and the sheriffs have 
been stopped by the existing stoppage of the supplies ?/— Yes. 

24. How are the duties of constable performed in the country ?—By sergeants of the 
militia, gratuitously. 

25. Have sergeants of the militia no pay in their capacity as sergeants ?—None. 

26. No remuneration whatever ?—None, 

27. Is there any police in the country ?—None; the captains of militia exercise much 
authority ; and every man in the country, from 18 to 60 years of age, is a militiaman. 

28. What police is there in the towns ?—There are the magistrates, and constables and 
watchmen. ‘There is a high constable in each district, and I believe he receives a small 
salary from the public revenue. The watchmen are paid out of the assessment. 

29. Has any inconvenience been experienced by the public, as contradistinguished from 
the individuals immediately affected, by the nonpayment of the several salaries adverted to 
in the preceding questions !—That is an extensive question ; but I cannot help thinking that 
aman will not do his duty with so much alertness when he is not paid. 

30. Have there been no rumours of general inconvenience ?—I know not of any great 
injury to the public, but unquestionably much distress to individuals. 


Mr. Felton, called in; and Examined. 


31. How long have you been resident in the province ?—A little more than 20 years. 

32. What is the name of your oftice ?—Commissioner of Crown lands. 

33. How were you appointed?—By warrant under the sign manual, conveyed to me by 
Lord Bathurst, as Secretary of State. 

34. What was the date of your appointment ?—November 1826. 

35. What is the tenure of your office ?—During pleasure. 

36. Whatare the duties of the office ?—I am described in the warrant as commissioner for 
the sale and management of Crown lands; and my instructions from the Treasury direct me 
to take charge of the Crown lands, to visit them and report their state and condition, and 
furnish an annual account of them to the Treasury and to the governor of the province, and 
annually submit to the governor a statement of the quantity and price at which I would 
recommend lands to be sold. 

37. Was sale contemplated in the first instructions to you from the Treasury ?—The ori- 
ginal instructions from the Treasury did contemplate the sale of the Crown lands. 

38. Do you hold more than one office 7?—In the year 1830, a despatch from the Secretary 
of State directed a consolidation of the offices of commissioner of crown lands and surveyor 
of woods and forests; giving me an increased allowance for the increase of duty. The 
office of surveyor of woods and forests was held previously by Mr. John Davidson. 

39. By what authority was the consolidation effected ?—By authority of a despatch from 
the Secretary of State. 

40. Did the surveyor of wocds and forests hold his office by warrant ?—I have reason to 
believe he did. 

41. By what instructions do you act in your capacity of surveyor of woods and forests ?— 
By the same instructions as the former surveyor, and by such further instructions as I from 
time to time receive from the governor. 

42. What are the emoluments of the consolidated office?—A fixed salary of 600/. per 
annum, with an allowance of 5 per cent. on the amount paid into the receiver-general’s 
hands as proceeds of sales; this allowance not to exceed 600/. in addition to the fixed 
salary. 

43, Two papers are now handed to you,* which have been furnished from the civil secre- 
tary, containing statements of fines and forfeitures for the year ending 10th October 1834, 
and of the several sources of the Crown revenue and droits of the Crown. Can you state if 
these papers comprehend all the revenues of the Crown?—-To the best of my knowledge 
they do. 

ia, Are there fees for the use of the great seal, and to whom paid ?—There are fees for the 
use of the great seal, and they are paid to the secretary and registrar of the province, and con- 
stitute, I believe, part of his emoluments. 

45. Are fines and recoveries levied in Lower Canada ?—I believe fines and recoveries of 
lands are not used under the laws of this province, which are chiefly French. : 

46. ‘There are no mines of gold or silver ?—No mines of gold or silver have been dis- 
covered. 

47. Are not mines of gold or silver reserved to the Crown in all grants of waste lands ?— 
They are reserved. 

48. Has the Crown claimed any forfeiture of lands or goods?—I am not aware of any 
forfeitures of lands or goods having been claimed by the Crown in this province. 

49. Is there a court of escheats?—A court of escheats for the forfeiture of lands was 
appointed by the Imperial Act, 7 and 8 Geo. 4; a commissioner was named in the province, 
and an attempt was made last year (but failed) to call the office into operation. 

50. Has any escheat been brought to the hands of the Crown in this province ?—None. 
By escheats I'mean what might be more properly termed forfeitures ; escheats in the English 
sense of the term, as lands falling to the Crown, by failure of heirs, are unknown in Lower 
Canada. 


51. Can you describe what profits arise to the King from seigniorial mghts ?—-There are 
two 
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two sorts of profits arising to the King from seigniorialrights. The first is the Quint, which 
he has as seigneur suzerain ; and which is one-fifth of the value of the seigneurie, payable 
on alienation, subject to a customary deduction of one-third on prompt payment. This 
right applies to the seigneuries generally, and the only exemption claimed is by virtue of 
special provisions in the grants of some seigneuries. The other class of profits is the Zods 
et Ventes, and other dues which the Crown receives from the properties en seigneurie, 
constituting the King’s domain. ! : ; ' 

52. What is generally understood in the province as “ King’s domain ?”’—The King’s 
domain consists of Jands held under the feudal tenure, of which the King enjoys the seigni- 
orial profits; but there are other lands belonging to the Crown of Great Britain, which are 
not part of the King’s domain. Those which are the King’s domain are supposed to have 
come to him from the King of France by cession. 

53. By cession do you mean the treaty which followed the conquest of 1759 ?—I do. 

54. Do you understand the “ waste lands” to be included in the “ King’s domain ?’— 
They are not included. 


Mr. Felton, again called in; and Examined. 


55. Has anything occurred to you in the interval since your last examination on the dis- 
tinction between the King’s domain and the other Crown lands or territsrial revenues ?— 
If I might hazard an opinion, the revenue of the King’s domain is essentially a part of the 

atrimony of the community which lives in this province. The waste lands of the Crown 
feloag to the King as head of the empire. : 

66. Can you furnish a statement containing the following heads of information : the quan- 
tity of waste lands in the province still unconceded ; what part of it is surveyed, and what 
unsurveyed ; how much of it unfit for cultivation ; what is the quantity of forest, and of what 
woods consisting ?—I will send in as accurate a return in writing as | can. 

67. Under what regulations do you now act in making sales of land and granting timber 
licences ?—I consider the first instructions, dated in 1826, in full force, both as to sales 
and licences, subject to some small modifications (introduced in 1831) as to sales, but quite 
unmodified as to licences to cut timber. 

58. Are these instructions of 1826 the same you before mentioned as received from the 
Treasury ?—The same as were received in that year from the Treasury, both by myself and 
the surveyor of woods and forests. 

59. The instructions dated in 1831 are those received from Lord Ripon ?—Yes. 

60. Are they still in force ?—Still in force, except in one particular, viz. as to the terms of 
payment. 

61. What alteration is there in that respect ?—The original instructions of 1826 required 
that one quarter of the purchase-money should be paid down, and the remaining three-quar- 
ters in three annual instalments without interest. The instructions of 1831 directed that the 
three-fourths after the first instalment should be paid half-yearly and with interest; but this 
has not yet been carried into effect. 

62. By what authority was that omission made ?—By authority of the late Governor-in- 
chief, who has lately addressed a despatch to the Secretary of State on the subject. 

63. Can you furnish a copy of the instructions of 1826?—Certainly, 

64. What are the steps m use in a sale of Crown lands ?—In the first place I submit to 
the Governor-in-chief a list of lands desirable to be exposed to public sale, with the sum I 
would recommend as the upset price. On receiving the sanction of the Governor-in-chief, 
the necessary advertisements appointing the time and place of sale are published in the 
Quebec Gazette, and other newspapers in the province. Purchasers at the public sales are 
required to pay as soon as conveniently may be after the sale, one quarter part of the pur- 
chase-money, on which they are furnished with a document, entitled a licence of occupa- 
tion, which contains the conditions of sale, the terms of payment, and authority to hold the 
land. On completion of the payments I submit to the Governor a list containing the names 
of the parties, and an account of the lots sold to them, and this document, together with a 
technical description of the land, prepared by the surveyor-general, is, on being approved 
by the Governor, sent to the Attorney-general, for the preparation of a draft of the patent. 
The draft is afterwards examined by the auditor of land patents, and then transmitted with 
the Governor’s authority, to the secretary and registrar of the province, who engrosses the 
patent, takes the fees upon it, and submits it to the Governor for his signature; after being 
signed, it is again sent to the auditor of land patents and receives his final audit. 

I should add that, as a preliminary operation, previously to my submitting the lands for 
sale, they have been surveyed. In the majority of sales which have taken place within the 
province, the lands that have been sold had already been surveyed for the purpose of being 
granted gratuitously, and my information concerning them has been drawn from the plans 
and surveys extant in the surveyor-general’s office; but in cases where it was desirable to 
dispose of lands not already surveyed, the usual course has been to obtain the approbation 
of the Governor to the survey of a block of land called a township ; aud upon the survey 
being completed, under the instructions of the surveyor-general, and paid for by the Crown, 
tne lands have been valued by me and submitted for sale, in the manner I have before 
described. 

65. How are these sales registered or recorded ?—They are entered in a book in the land 
department, called the land book, transcribed half-yearly and sent to the Treasury, a copy of 
it being also furnished to the inspector-general of public accounts in the province. > 

0.3. 66. Do 
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66. Do you keep any other record of the sales ?—No other ; but the final record of each 
sale is the patent which is deposited in the provincial secretary’s office. 

67. Does the auditor of land patents keep a register of the patents that pass through his 
hands ?—-He does. ; 

68. How do you define the term “ land patents” ?—By land patents I mean the instru- 
ment under the Governor’s signature and the great seal of the province, by which the land 
is conveyed from the Crown to the purchaser. 

69. What interval usually elapses between the time of paying the purchase-money, and 
obtaining the patent ?—The time between the order of reference, which is made on payment 
of the last instalment, and the completion of the patent, varies exceedingly from a variety of 
causes, none of which are incidental to the land department. The draft of the patent is to 
be prepared by the Attorney-general, whose various avocations frequently delay the comple- 
tion of that document for some months. When the pateut itself is engrossed, it is not con- 
sidered as perfected until it has passed the audit, and as a condition of the patent requires 
that the audit shall be made within six months after the date of the patent, to give it vali- 
dity, it is understood that the auditor of land patents cannot be required to attach his fiat to 
it in a shorter period. Such at least is the practice. Taking all these circumstances into 
account, from three to six months is, perhaps, the most frequent delay ; 12 months would 
be considered a long delay. 

70. What registry has Government of the patent ?—By the provincial Act 36 Geo. 3, c. 3 
itis requested that the original patent shall be deposited of record in the office of the secre- 
tary of the province, and that a copy thereof shall be deposited in a separate building, in 
the charge of the registrar of the province. The consequence of this provision is, that the 
patentee is furnished with a certified copy of the patent, and never with the patent itself, 

71. Can he obtain fresh certified copies if he require it ?—The same Act, and an amend- 
ment thereto, 57 Geo. 3, c. 28, provide, that for a certain fee, the secretary of the province 
shall furnish copies to every person who may choose to apply for them. 

72. Do your instructions under which you act, authorize the granting of leases as well as 
granting on fee simple?—No: on the contrary, it appeared to be a primary object of the 
instructions to allow of the sale of all lands held on lease to the lessees. 

73. Can you account for the desire to establish a practice so opposite to that by which 
Crown lands in England are managed according to statute ?—The essential difference that 
existed between Crown property in England, and that in the colonies, is, that one has been 
brought into a state of productiveness, and the other is in a state of wildemess, which 
requires a great outlay of capital and labour to reduce it to a state of productiveness. 

74. Would not a lease of 999 years be as satisfactory to a purchaser as a fee-simple ?— 
It may be equally useful, but not so satisfactory, taking into consideration the prejudices of 
all the population on this side the Atlantic. 

75. Supposing a term of 999 years made a freehold interest, would that remove those 
prejudices ?—Provided it were unmcumbered with payment of rent. 

76. Would not substitution of a leasehold interest for 999 years get rid of all the intrica- 
cies arising from the English law of real property ?—It is generally considered in this pro- 
vince, and the adjoming provinces, where a population of similar origin and habits to the 
grantees of the waste lands of the Crown dwell, that no title is so secure and so simple as a 
grant in fee-simple, and in free and common soccage. 

77. Have not complaints been made of the English law as to conveyancing ?—They have ; 
but the evil has been met by a legislative provision, which permits the adoption in this pro- 
vince of the French method of conveying land; either course may be taken at the option of 
the parties. 

78. Is not the French mode of conveyancing very like the simpler modes of the early 
English law, before the troduction of uses and trusts ?—It is understood to be so. 

79. If leases of 999 years were adopted, might not a calculation be made by which a low 
rent for the whole period would not exceed the present upset price of Crown lands, with 
interest thereon ?—Undoubtedly ; but it would be attended with the inconvenience of very 
minute annual payments, exceedingly expensive in the collection. _ . } 

80. Would not a rent, however low, be some check on the practice of keeping lands in a 
wild state ?—Not as a detached and isolated measure. To accomplish that object a restric- 
tion must exist on the quantity of land which could be accumulated in one hand, for it would 
not require so great an advance of capital to acquire a given extent of land, as when pay- 
ment is to be made of the principal of the purchase-money, at, or soon after the time of 
purchase. : 

81. Do you not conceive that the practice of keeping lands waste, often arises from a 
wrong calculation by the purchaser of his means, or from a subsequent alteration of his 
purpose ?—-Individual examples of similar miscalculations may occur, but I believe that 
generally they are kept in their uncultivated state, simply from want, or a sufficiently 
increasing population to create a demand. ‘ : 

82. There is then no great fault in the purchasers of land who keep it waste ?—It appears 
to me that the holders of land stand in the same relation to the productive occupant, as re- 
graters and forestallers are supposed to have done in respect to other commodities. 

83. What is the present upset price per acre of waste lands ?—It varies from 1s. 3d. to 
10s. per acre, according to circumstances of position and fertility of soil. 

84. Do the instructions of 1831 leave you perfectly unfettered as to the upset price you 
may fix ?—The power of fixing the upset price is vested in the Governor, who takes into 
consideration the suggestions I submit to him. 

85. Taking 
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85. Taking the medium upset price at 5s., and the interest of that being 3d., would not 
that rent, on a lease of 999 years, be a considerable check to the purchase of more lands 
than the parties can cultivate ?—Not if land were granted without payment of the principal 
sum. On the contrary, the speculators in land would be considerably increased. 

86. Supposing the number of speculators considerably increased, would it not produce 
an immediate and permanent increase of the territorial revenue ?—A diminution of the pre- 
sent revenue, but unquestionably an increase in the future revenue. 

87. Can you furnish a return of the quantity of land sold and timber cut within the last 
three years, the number of sales and licences during that period, and the gross and net pro- 
ceeds both of sales and licences, and the general causes of the difference between the amounts? 
—I will send in a return. 

88. Is it not the French Canadian system to admit cultivators of waste lands upon pay- 
ment of rent without requirmg purchase ?—It is, and in my opinion it is in that parti- 
cular the system best adapted for enabling a needy population to become cultivators of 
the soil. 

89. Do you then consider that system the best adapted to the wants of this country ?— 
Unquestionably ; but I wish to be understood that my answers to former questions referred 
to waste lands of the Crown, as they are now held under a tenure different from that of 
the seigneuries, and it applied to persons usually the purchasers of these waste lands, differ- 
ing in habits and opinions from that part of the population of the province to which I con- 
sider the last question, and my answer thereto, to refer. 

90. Do you upon the whole consider that a total or partial substitution of leases at 999 
years at a low rent, in place of the present method of selling waste lands on fee-simple, 
would be advantageous to the province ?—A locally partial substitution of that kind would 
be advantageous, for in those parts of the province adjoining to the seigneuries, I have 
always considered it desirable to place land within the reach of the Canadian inhabitants of 
the seigneuries. 

91. Do Crown waste lands, in many instances, adjoin the cultivated portions of the seig- 
neuries ?—The instances are rare in which the seigneuries bordering on the waste lands of 
the Crown are cultivated to their full extent, and in those instances the lands held in free 
and common soccage have been granted, and are now beyond the power of the Crown. 

92. There are then but few opportunities for that locally partial substitution of a new sys- 
tem to which you adverted ?—Few. 

93. Why would that system be desirable for the poorer French Canadians, and not for 
the emigrants from Great Britain and Ireland?—To a certain extent I have no doubt it 
might be conveniently adopted with respect to the poorer emigrants from Great Britain and 
Ireland, were it not that all that description of emigrants arrives in the province prejudiced 
against a system of holding land upon rent. 

94, Are you aware of any particular objection against putting the Crown lands and tim- 
ber here upon the same footing as the Crown lands and woods and forests in England, the 
net proceeds being paid to a fund to be charged by the imperial or provincial Legislature, 
with appropriations for the Civil List ?—If the question does not involve the administration 
of the property, but only the appropriation of the proceeds, I think that so far as regards 
my department it is a matter of indifference. 

95. Do you then mean that it would be objectionable to alter the administration of the 
Crown lands ?—In my opinion that administration must of necessity, to be well conducted, 
be intrusted to the responsibility of His Majesty’s Government. 


Mr. Felton, again Examined. 


96. In reference to the questions before put to you on the substitution of leases for the 
selling of land, are you aware that the granting of lands, subject to a moderate quit-rent, 
was the earliest and most extensive system adopted in the settlement of British colonies ?—I 
believe such to have been the historical fact. 

97. Do you happen to know that the collection of these rents in the existing British 
Colonies in North America has failed ?—I have reason to believe that the collection of these 
rents has been found impracticable within the three adjoiming provinces of New Brunswick, 
Nova Scotia and Prince Edward’s Island. 

98. Has not the Government been frequently compelled to relinquish its claim to these 
rents, and though it denounced greater rigour for the future, avain to abandon its purpose at 
last 7—To the best of my information, that has been the case. 

99. Are you aware of any peculiar circumstances as to the mode in which the property is 
held in Prince Edward’s Island ?--They are ratlier reserved rents in that island than quit- 
rents. They arerather in the nature of interest on the capital collected for the benefit of the 
original grantees. 

100. Do those original grantees derive much revenue from the rents to which they are 
entitled 7—I have understood that they find great difficulty in their collection; some small 
portion may be collected. 

101. Passing from our own colonies, do you happen to know if rents are easily levied in 
the United States, or whether in the United States such a tenure is deemed eligible ?— We 
know historically that in the present United States, when colonies of Great Britain, the col- 
lection of quit-rents was a subject of never-ending complaint, and one of the inducements 
held out to the people to resist the authority of the mother country, was the hove of their 
being relieved from the payment of quit-rents, and some of the earliest legislative enact- 
pents in the individual states were to abolish the quit-rents due to the Crown. In the 
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state of New York, where there are still some relics of the feudal tenure, the payment of the 
reserved rent upon lands held under that condition is considered very burdensome on the 
people. 

102. Are any quit-rents collected at present in Lower Canada ?—There never were any 
quit-rents, strictly so called, in Lower Canada. 

103. To what cid you refer in your last examination when you spoke of leasehold tenures, 
which the Government was desirous to convert mto fee-simple ?—I adverted to the Crown 
reserves which were held on leases for 21 years. 

104. There are then still tenants paying rent for Crown reserves ?—Some few, but only 
such of them as are unable to show a legal transfer of the lease under which they laid claim 
to purchase as lessees. The majority of lessees have already acquired the fee-simple, by 
paying the value of the land they held on lease. 

105. What terms were offered to the lessees ?—Twenty years’ purchase of the rent. 

106. In what size are lots generally sold?—The townships are generally divided into 
farm lots of 200 acres each, and it is competent to the purchaser at the sale to require 
that there should be put up any number of these lots, not exceeding 1,200 acres in all. 

107. Do the lands sold consist for the most part of land now for the first time laid out, 
or of Crown or clergy reserves ?—-The greater part of the lands have long since been sur- 
veyed, and they comprise the reserves, together with other disposable lands. 

108. Do the reserves, whether Crown or clergy, bear a higher value than the ordinary 
waste lands ?—Certainly an enhanced value, proportioned to the advanced state of the sur- 
rounding lands. But I should add, that almost the whole of the Crown reserves in the 
settled parts of the province have been disposed of by His Majesty’s Government to 
the British American Land Company, and are consequently no longer under my manage- 
ment. 

109. Are these auctions generally well attended ?—Not very numerously. 

110. Do you attend personally at the sales ?—At large sales, and generally at the first 
sale in every district. 

111. Who attends on behalf of the Crown in your absence ?—The receiver of rents, 
except in some townships which have been placed under resident agents, for facilitating the 
settlement of poorer emigrants. They hold a sale on the first day of every month in their 
respective townships. 

112. Are no sales made except at auction 7—All the sales of the leased Crown reserves 
have been made under the provision of the instructions of 1826, upon valuation submitted 
to and approved by the Governor. Private sales have also been made, in some instances, 
but to no great extent, upon specific application of individual proprietors, sanctioned by the 
Governor, within townships, where no public sales have been announced to take place. In 
ali other cases the system of auction has been adhered to. 

113. In the event of any land left unsold after a public auction, what is the practice ?— 
They used until recently to be open to purchase by any applicant at the upset price, under 
the authority of the Secretary of State. 

114. Has much land been disposed of in that manner ?—A good deal has been so dis- 
posed of latterly, since the operation of the British American Land Company has given a 
marketable value to lands. 

115. Are lands generally purchased by speculators for the purpose of selling them, or by 
persons intending themselves to cultivate them?—The greatest number of sales, consisting 
of small lots, have been made to actual settlers ; fewer sales, but consisting of larger quanti- 
ties of land, have been made to parties professedly for investment, and in most cases to per- 
sons who hold other lands, either improved or waste, in the vicinity of the lands they thus 
acquire by purchase. 

116. How long has the British American Land Company been in operation ?—Not more 
than a year. 

117. Are you a public accountant?—Yes, I receive money on account of sales of 
Crown lands, and of licences to cut timber, and pay the whole of it over to the Receiver- 
general.. 
ia! De you deduct your own salary, or the expenses of your own department ?—I pay 
ever without any deduction the proceeds of the lcences to cut timber, and I also pay the 
whole of the proceeds of the sales of Crown lands, excepting the contingent expenses in- 
curred in the collection of the money, and in the advertisements for sales. My salary is 
paid at the end of every year out of the treasure paid into the hands of the Receiver-general, 
by warrant from the Governor. 

119. Are you in arrear in the same manner as every other officer in the colony ?— 
Tam. 

120. Could you furnish a list of the persons employed under you, and of the nature and 
amount of their emoluments, and how paid?—Yes; their pay, I may observe, constitute 
the contingent expenses, which are deducted before the revenue is paid to the Receiver- 
general. 

121. What is the usual amount of your contingent expenses ?—They have never exceeded, 
in the years of the greatest collecting, 3007. 

122. What is the connexion between your department and that of the surveyor-general ? 
That is a point which has never been very satisfactorily arranged ; but in order to preserve 
that dependence of the surveyor-general on the head of the Crown land department, which 
is essential to its operations, the late Governor-in-chief directed that all communications 
between the Government and the surveyor-general should pass through the hands of the 
Commissioner of Crown lands. 

123. Does 
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123. Does that practically make him subordinate to you?—I conceive that it does so, 
and that this was the intention of the Treasury in the instructions of 1826. 

124. Does the surveyor-general dissent from this view ?—Yes ; he is an older officer. 

125. Has the surveyor-general no duties unconnected with the land department ?— 
None. 

126. In your view, then, it would be irregular for the Governor to call upon the surveyor- 
general for a survey for a railroad, or canal, or other such public work ?—Unquestionably. 
{In illustration I would state, that Lord Dalhousie employed the surveyor-general for the 
collection of a statistical return of the population of the province, but paid him for the per- 
formance of that service, as for an entirely extra official duty. Again, the late Governor- 
in-chief, in surveying the outlines of the block sold to the British American Land Company, 
placed the operations under the superintendence of an officer not belonging to the surveyor- 
general’s department. ; 

127. How was the land department managed prior to 1826 ?—The Crown lands were 
granted gratuitously, either for services, or upon the application of private individuals for 
settlement. The management was conducted by the Executive Council, who employed the 
surveyor-general in conducting the details under their superintendence. 

128. The Council, then, had the decision on every grant that was made ?—Yes. 

129. What advantages have accrued to the province from the establishment of your 
office ?—To enumerate its advantages, it might be necessary to point out the great incon- 
veniences and mismanagement of the former system, by which interminable litigation has 
been entailed on the province. The immediate advantage, laying aside the pecuniary benefit 
that the Crown may derive for it, is a better regulated system of conveying the rights of the 
Crown to individuals. The pecuniary advantages may be made to suffice for all the expenses 
of accurately surveying, not only the lands that are sold, but every other part of the province, 
of which there is not at this hour one accurate survey extant. ‘The old surveys, made under 
the system of gratuitous grants, under the instructions of the surveycr-general, are notoriously 
imperfect and inaccurate. The surplus of the proceeds under the present management will 
afford a fund either for general improvement, or for any other purpose to which it may be 
deemed expedient to apply it. 

130. How are the expenses of surveys paid ?—They are now paid by warrant from the 
Governor, out of the land and timber fund. When lands were granted gratuitously, the 
surveys were made at the expense of the grantees, who were bound, in addition to surveying 
the land granted to them, to survey the Crown and clergy reservations correspondent to their 

Tants. 
: 131. What modification took place in your department in consequence of Lord Ripon’s 
instructions of 1831, and what have been their effects ?—It was a mere change of detail, and 
we have not had time to experience the effects. 

132. With the exceptions already noticed by you, have the instructions of 1831 been fully 
carried into effect ?—The regulations of 1831 were not carried into force in the province until 
the receipt of the circular instructions, dated in August 1834. 

133. They were not at all acted upon previously ?—Not at all; and subsequently they 
have only been carried into effect, subject to the two modifications before mentioned, viz., 
one shortening the period of paying the instalments, and the other directing the discon- 
tinuance of selling privately land which had been unsold at the auctions. 

134. Can you state any reason for not brining the regulations of 1831 into earlier opera- 
tion ?—-] understood, when the despatch from Lord Ripon was received, that it left it optional 
with the Governor to carry it into force or not, according to the view he took of the expe- 
diency of giving effect to the rules it contained. One of the most prominent objections to 
these rules was, that they prohibited the sale of land on quit-rent ; a mode of disposing of 
small lots of land, upon the payment of interest at five per cent. on the capital, redeemable at 
pleasure, which was considered to be peculiarly favourable to the establishment of the 
Canadian population, and of the poorer classes of British emigrants. The Governor-in-chief, 
I have reason to believe, addressed a remonstrance on this subject to the Secretary of 
State. 

135. How do you reconcile the preceding allusion to quit-rents with your former statement, 
that there were no quit-rents in Lower Canada?—In this manner. The system of selling 
small lots, not exceeding 200 acres, to poor purchasers, upon payment of the interest at five 
per cent., until they found it convenient to pay the capital sum, was designated in the instruc- 
tions of 1826 a sale upon quit-rent ; although it was evident that the denomination was 
incorrectly given, as this system differs in principle from that of quit-rents properly so called. 
The quit-rents known to the other colonies are rents reserved in the patent granting the land 
of a fixed amount, bearing no definite proportion to the real value of the land ; and it is to 
this description of quit-rent that my answers to the questions put to me by the Board, at the 
opening of this day’s examination, refer. 

136. Have any deposits been forfeited (agreeably to rule, No. 5, in the regulations of 
7th March 1831) in consequence of the non-payment of instalments ?—None. Many are in 
arrears, but in the cases of default I have not felt myself justified in recommending the strict 
enforcement of the regulation on ‘that subject ; because, from my intimate knowledge of the 
country, I have been aware that there are always mitigating circumstances which would have 
compelled the Government to forbear exacting the penalty. I allude more particularly to 
the frequent recurrence of unproductive seasons of late years, and the consequences of the 
prevalence of cholera, by which the means of the cultivators of the soil have been very much 
cramped. 

137. Have many applications been made, agreeably to the 8th rule of March 1831, for the 
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special sale of lands in particular situations ?—Many applications; but none of them have 
been complied with. 

138. Have any of these applicants comp!aimed of the refusal?—I am not aware of any 
complaints, 

139. The 9th rule of March 1831 directs the reservation of a right to making roads and 
bridges ; is this considered to have involved, not merely a right, but the duty of making 
public works ?—By no means; this article has reference to the old and standing usage of the 
country, and was probably designed chiefly to apprise emigrants and purchasers of a con- 
dition under which alone, by ancient practice, they could obtain land. In consequence of 
this practice, it has been the custom to make an allowance of five per cent. to purchasers or 
grantees in addition to the quantity specified in their lot; thus the purchaser of 200 acres 
would receive 210, described in the patent as “ 200 acres, with the usual allowance for 
highways.” . 

140. Are you aware of any inconvenience arising from the manner in which your depart- 
ment is now conducted which you have not the power to remedy ; or is there any improve- 
ment that you think could be introduced into 1t?—The question probably refers to the 
mstractions regulating the operations of the land department. An inconvenience of some 
consequence to purchasers arises from the prohibition of making sales upon payment of 
iterest on the purchase-money, the effect of which is to diminish the competition for, and 
consequently to reduce the value of small lots of land, as the settler of limited means, 
who would bid for 200 acres on condition of paying only the interest, is unwilling to 
expose himself to the risk of becoming a defaulter in payment of instalments. Some reproach 
falls on the department from the uncertainty of obtaining the patents after the payment of 
the purchase is completed, and this arises from delay im the preparation of the technical 
descriptions in the office of the surveyor-general. A great deal of inconvenience is expe- 
rienced in the practice of allowing officers to take up Crown lands at any time between the 
public sates, and a considerable reduction in the disposable value of the lands is caused by 
these grants being thrown on the market. The improvements I should beg leave to suggest 
are, first, the adoption of a more accurate and efficient system of survey than has been 
hitherto followed; the entire remodelling of the surveyor-general’s office, and a proper 
arrangement and verification of the documents now in the hands of that officer. In respect 
to the financial province of the department, it is submitted that great advantage might be 
derived from the application of the surplus funds arising from the sale of lands to the 
improvement of the Crown property in constructing roads, building bridges, by which the 
value of the land would be much enhanced, and the facilities of settlements greatly increased ; 
the management of this revenue being entrusted to a board or commission, under legislative 
authority. 

141. Will you state the extent to which you were concerned in the establishment of the 
British American Land Company ?—It has been made matter of reproach to me, that, as 
Commissioner of Crown lands, I was hostile to the establishment of the company; but the 
contrary is the fact; I was favourable to it, in the belief that a liberal expenditure in opening 
roads, and in other improvements of a public nature in the unsettled townships, would be 
exceedingly beneficial to the province at large; I had previously suggested an expenditure 
by the Crown of a considerable sum of money for this purpose, under a conviction that the 
outlay would be amply repaid by the increased value of the Crown property within the 
territory in which the improvements were effected. The late Governor-in-chief, I believe, 
submitted this project for the consideration of His Majesty’s Government; but finding that 
it was not countenanced, I considered the next best measure to be the establishment of a 
company promising to make the contemplated improvements; but I had no agency nor 
influence in forwarding the establishment of the company, further than preparing correct 
returns of the vacant lands, and other materials for the information of the Governor-in-chief, 
connected with that part of the province, for the purchase of which the company was in 
treaty with His Majesty’s Government. I did not even submit an opinion on the price or 
value of those lands, not being called upon to do so, and I simply furnished the Governor 
with a list of the upset prices, and of the selling prices of the Crown lands in the district, 
and of the prices at which private sales on a large scale had been understood to have been 
effected. 

142. In the disposal of their lands, do the company follow a system in material respects 
differing from that of Government ?—They have not yet disposed of any lands, but 1 will 
supply a paper published by them, stating the terms and conditions on which they would be 
willing to make sales, and the same with respect to the Upper Canada Company. 

143. What are the differences between the system in this province and in the United 
States ?~-I will send in the information with respect to the practice in the United States. 

144. How are the proceeds of sales of waste lands applied in the states ?—The proceeds of 
the sales of waste lands at large are carried to the general treasury, and not to those of the 
separate states. Each state, however, has a portion of waste lands within its territory assignec 
to it for its own purposes. ; 

145, How is the price of timber licences regulated ?—The instructions fix a price of 1s. 2d. 
per foot for white pme, and 1d. per foot for red pine ; and if an applicant for a licence has 
no competitor, he takes it at that price at the public sales; nor does competition often arise, 
the main object having been to prevent contest between the lumberers. 

146. Do not private persons frequently obtain much higher prices for the cutting of timber 
on the estates ?—Not to my knowledge. ; 

147. Do you think there is any method by which the Crown could raise a greater revenue 
from tinber licences ?~-I do not think it practicable. 

: 148. Not 
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148. Not even if you were unfettered by the instructions 7—I am of opinion that a com- 
pliance with the instructions produces as great a revenue as can be derived from that pro- 
perty. It is a very fluctuating and uncertain income. 

149. Is it your opinion that if capital were advanced by the Government to make improve- 
ments, or if you were at liberty to negotiate with capitalists for the purpose, the revenue from 
the waste lands would be materially increased ?—-I have no doubt that, by a judicious expen- 
diture in improvements on the waste lands of the Crown, a great increase of their saleable 
value would arise. But the field has been exceedingly diminished upon which these bene- 
ficial operations could be conducted by the Crown, owing to the disposal of the lands within 
the three counties to the land company. 

150. Have you formed any opinion whether or not the Government made a provident bar- 
gain with the land company ?—The answer to that question depends so much on the object 
of the Government, that I tear I could not give a very satisfactory reply. 

151. Do you think if the object were merely pecuniary, more could have been obtained 
from a different company ?— Without the outlay of a large sum of money it is not probable 
that they could have obtained more. 

152. If Government were desirous to make an outlay on the waste lands, would there be 
difficulty in borrowig money on the security of the waste lands ?—Money no doubt might 
be borrowed with great facility, provided the fund could be pledged in a manner to give 
assurance to all lenders. 

153. Supposing an Act of Parliament empowered the King to raise money on the revenue 
of the waste lands of the Crown in Lower Canada, would that security simply suffice to 
obtain money in the English market ?—I have no doubt that it would. 

154. Do you conceive that it could be made profitable, either to Government or to the 
company, to make roads on a great scale if empowered to levy tolls not to exceed a certain 
interest on capital expended ?—There are very few situations within the province where a 
large expenditure, sufficient to make a good carriage road, would ensure sufficient returns to 
cover the ordinary interest of capital. 

155. Are there any such situations ?—For short distances there are no doubt many in the 
neighbourhood of Montreal, but there are no long lines of communication. 

156. If such a system were begun, would it not of itself create other situations in which it 
might be carried farther ?—I think the geography of the lower province is not favourable to 
that hope. 

157. Have you ever seen a plan of a Mr. George for building wharfs or a strand on the 
St. Lawrence, between the mouth of the St. Charles and Beaufort ?—Yes. 

158. That would belong to the Crown as being within high-water mark ?—TI believe part 
of it would be on property claimed by the seminary ; but | do not speak after having be- 
stowed any particular attention on the subject. 

159. All below high-water mark in the St. Lawrence would be property belonging to the 
Crown ?—Yes. 

160. Would not that and similar improvements in the hands of Government become a 
source of considerable revenue ?—I have no doubt of it. 

161. Ave you aware of any objection to advertising weil-considered plans of improving 
the Crown lands in order to receive the tenders of capitalists ?—On the contrary, I should 
deem it most desirable ; and it would be most convenient to offer the advantages resulting 
from a well-digested scheme to public competition, as the individuals would most probably 
derive a profit from the transaction in addition to the advantage the Crown would receive. 


162. !s not the expense of a surveyor-general’s office necessarily incidental to the manage- 
ment of the Crown lands ?—The expense of a subordinate officer to make surveys is indis- 
pensable, and it was contemplated by the Treasury to abolish the surveyor-general’s office; 
but upon further consideration of the peculiar situation of this province, wherein almost the 
whole of the cultivated part les within seigneuries granted by the Crown cf France, of whicn 
the boundaries and limits are not in all cases accurately defined, it was deemed expedient to 
continue the office of surveyor-general, with its establishment of clerks, so long as the 
Assembly consented to pay for it; but it has at no time formed a charge upon the Crown 
revenue, properly so called. 

163. Does not Mr. Davidson receive some allowance from the land revenue ?—I believe 
he receives an allowance of 2501. 

164. What other expenses are there incidental to the management of Crown lands besides 
the contingent expenses, your salary, Mr. Davidson’s allowance, and the necessity of having 
a general surveyor’s office 7—No other expenses that I know, except the surveys, by provin- 
cial surveyors, of lands intended to be sold. These are not included under the head already 
mentioned of contingent expenses. ‘ 

_ 165. Who gives the directions for these surveys ?—The surveyor-general gives the instruc- 
tions, but a competent clerk in the Commissioner’s office could do the same. The provincial 
surveyors are entirely independent of the surveyor-general’s office. 


_ 166, Who calls on the surveyor-general to give these instructions ?—The Governor, at the 
instance of the Commissioners of Crown lands. The Commissioners of Crown lands with 
the Governor may be censidered as a substitute for the Executive Council under the old sys- 
tem prior to 1826. 

167. Are the provincial surveyors permanent officers ?—They have no appointment from the 
Government, though they hold a commission from the Crown, but that is in consonance with 
the existing laws of the country, and in order to give validity to the Acts, which are termed 
actes authentiques, and which are evidence in courts of law. As regards their nat 
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by the Crown, they are selected at pleasure usually by the surveyor-general. hey are paid 
according to the work they perform. 

168. By whom are they paid, and from what fund ?—The survey of waste lands desicned 
for sale is paid by warrant from the timber fund, and payment is usually made to the survey- 
ors on performance of the service. The colloquial expression “ timber fund” means the 
proceeds both of sales of land and of licences to cut timber. 

169. Why do not the expenses of the surveys appear in the Blue Book ?—Because, as I 
uy none of the details of the expenditure of the land and timber fund appear in that 

ook. 

170. Under what head do they appear in the public accounts ?—I doubt if they appear in 
them. The application of the land and timber fund has not been made public in the pro- 
vince ; but I have no doubt returns are made to England. 

171. What do you suppose to be the average annual expense of these surveys ?—Much 
depends on the demand for Crown lands. A township contains about 60,000 acres, and the 
charge of surveying it would be about 300/. There are two or three townships sold every 
year. 

172. If a township were sold, what would be the produce ?—At the lowest price, viz. half 
a dollar, about 7,500/. 
oh To whom are the rents of Crown reserves paid ?—To the Commissioners of Crown 

ands. 

174. To whom are the rents of King’s posts ?—To the receiver-general. 

175. Is the land and timber fund an increasing or decreasing revenue ?—On the whole an 
creasing revenue, and hkely to increase for some years to come. In this answer I consider 
the proceeds of the sale to the British American Land Company as forming part of that 
revenue. 

176. Were not the proceeds of the Jesuits’ estates part of the Crown revenue ?—They have 
been given up to the Assembly, and are appropriated to education. 

177. What officers in the province can best enumerate the charges on the land and timber 
fund ’—The receiver-general and the inspector-general of public accounts. 


Mr. Cary, called in ; and Examined. 


178. Will you be good enough to furnish a detailed account of the whole receipts of revenue 
which are not to be found in the journals of the Assembly, and also a detailed account of 
the entire expenditure of the land and timber fund, and of any other expenditure not hitherto 
laid before the Assembly ?—I will. ; 

179. Will you furnish a list of all the pensions and superannuation allowances paid in the 
province, distinguishing such as are secured by Act of Parliament, such as have been annually 
voted by the Assembly, and such as are paid merely by authority of the Government, and 
stating the fund from which each is paid ?—I will. 


[Here Sir Charles Grey showed Mr. Cary a paper*, and asked him whether it was 
not a return of the gross and net receipts under the heads of Crown revenue furnished 
by him to the civil secretary? On Mr. Cary’s answer in the affirmative, the exami- 
nation was continued as follows :] 


180. Why have you not included in that return the sum of 5,000/. out of the proceeds of 
the provincial Act 35 Geo. 3, which is permanently given to the Government for civil pur- 
oses. It is an accidental omission in copying the return, having been called for in great 
haste. It will be seen in another return made by me about the same time, that there is not 
the like omission. 

181. Had that sum of 5,000/. been included, would not the net revenue of 1834 have 
exceeded 22,000/.?—Yes. 

182. Are there any other charges beyond what appear in your paper, upon what you have 
called the net receipts of the Crown revenue, which are paid before it is applicable to general 
purposes?—Yes; there are the expenses of surveys, the salary of the commissioner of 
escheats and some pensions, all of which are paid out of the land and timber fund. 

183. When those pensions are granted, is any intimation given to the parties, or direc- 
tions to the officers of Government, as to the fund from which they are to be paid ?—The 
warrants express the fund upon which those pensions are to be charged. 

184. Do those warrants state the land and timber fund ?—Yes. 

185. Is there any document which directs out of what fund the salary and allowances of 
the commissioner of escheats are to be paid ?—All I know is, that orders from the Governor 
for the issue of the warrant specify that fund. he ! 

186. Are those orders standing, or made ame as ?—An order is issued at the time of 
each payment from the Governor to the clerk of the Executive Council, for the preparation 
of the warrant. 

187. You do not know any standing order on the subject, but believe the Governor acts 
in pursuance of instructions from home?—Yes. In regard to some pensions, I have seen 
a warrant under the sign manual, directing them to be paid out of any fund at His Majesty’s 
disposal. Pre 

188. In the detailed account you are to furnish, will you give, in the way of remarks, any 
information you think will be useful to the Commissioners as to the mode in which pensions 
have been directed to be made ?—Certainly. 


[Mr. 
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{Mr. Cary was now shown a passage in the despatch of Mr. Secretary Stanley, dated 
June 1838, in which the net proceeds of the revenue at the disposal of the Crown are 
stated at 15,000/., and was asked how he reconciled that amount with the sum of 
22,119/., which would appear by his own account, adding thereto the grant of 5,000/. 
from 35 Geo. 3, to have been the proceeds in 1834. Mr. Cary answered that he 
could only reconcile it by supposing that the amount of 4,500/., in Mr. Stanley’s 
estimate of the hereditary revenue, was designed to exclude instead of including, as 
the despatch stated, the land and timber fund. When the question was agitated in 
the Council, their opinion was that Mr. Stanley must have taken the casual and ter- 
ritorial revenue at 4,000/., and allowed for the land and timber fund 5001. as the 
surplus, after payment of all charges. The returns in the Blue Book for the year 
1832 represented the annual and territorial revenue as amounting to 4,000/., and the 
surplus on the land and timber fund as 5,000 .] 


189. Can you state generally what were those charges on the land and timber fund, which 
so much exceeded what you have now stated as the present charges ?—I forgot to mention 
among the present charges the allowance to the agent for emigrants, which for salary and 
contingencies is about 7002. There are since then various other small charges on the fund, 
which will best appear by reference to the Blue Book. : 

190. Can_you show any place in the Blue Book in which all these charges are brought 
together ?—They appear at page 57 of the Blue Book for 1834, excluding the first and last 
items; but in that year the payments were only on account, and do not include the whole 
of the year. 

191. Inthe Blue Book of 1834, at page 56, 2,700/. is entered as the nct amount of the sales 
of Crown lands; can you account for the difference between that and the statement in your 
return of 1,911/. The entry in the Blue Book as net amount of sales of Crown lands will 
appear by looking at the opposite page to be the gross amount paid into the receiver-general’s 
hands, and subject to the deductions shown at page 57 of the Blue Book. 

192. In which office shall be found the leases of Crown property, under which rent is paid ? 
—tThe office of the provincial secretary. 

193. Are the forges of St. Maurice part of what is called the Jesuits’ estates ?—Part of 
the forges of St. Maurice are part of the Jesuits’ estates, and another part are at the dis- 
posal of the Crown. One portion of the rent, as I have heard, has recently been made 
payable to the Jesuits’ estates, and the other to the casual and territorial revenue; 75/. to 
the estates, and the balance of 425]. to the revenue. I have no official knowledge of this, 
but speak from private information. I do not believe the division of the rent under the new 
lease has yet been acted upon. 

194. Why have you omitted the fines and forfeitures among the heads of King’s revenues ? 
—I have been directed not to carry them to that account, from the difficulty of distinguishing 
between the fines at the disposal of the Legislature, and those at the disposal of the Crown. 
Many fines are, by the Acts imposing them, reserved to the disposal of the Legislature. On 
account of this difficulty I have not of late years carried any of the fines and forfeitures or 
seizures to the account of the hereditary revenue. Seizures made in the ports of Quebec 
and Montreal are remitted to England, those ports being under the directions of the Com- 
missioners of Customs in England; the seizures at inland posts, such as St. John’s, Coteau 
du Lac, &c., are carried to account in the province. 

195. Can you state the distinction between the King’s domain and the other Crown pro- 
perty ?—I know of no other property that is not domain, except the waste land and timber; 
and as those were not sold previous to 1828, they did not come into any account of King’s 
domain, and they have been kept separate since that time. I understood the King’s domain 
to consist of what belonged to the French king before the conquest. 

196. Do you consider the citadel or other lands employed for military purposes as part 
of the King’s domain ?—I never heard this included in the King’s domain; no account of it 
is rendered to the civil Government, or to any department of Government, that I know of. 

197. Is there any land upon which rent is raised by the military departments ?—There is 
land upon which rent is paid to the military authorities here, and I suppose an account of 
it is rendered to some department at home. : 

198. Do you hold the office of inspector of public accounts ?—I do. 

199. How long have you filled it !—Twenty-eight years, either as assistant in the office, 
acting as principal, or as principal, to which | was appointed in 1826. 

200. Are you chiefly employed in filling up the Blue Book ?—I furnish what relates to 
the finances. 

201. Have you been employed in preparing the estimates to be laid before the House of 
Assembly ?—Yes. 

202. Could you without much difficulty prepare. a list of those expenses which can be 
stated at a fixed sum for every year, and which are absolutely necessary for the maintenance 
of civil government in the province ?—Yes, I could, certainly. } 


Mr. Primrose, Inspector of the King’s Domain, called in; and Examined. 


203. Wuar offices do you hold under the Government ?—I hold what are called two 
offices, but which, in fact, compose one, although occupied under separate commissions. 
They are styled Inspector-general of the King’s Domain and Clerk of the Land Roll. 

204. By what instruments were you appointed ?—I was appointed at the same time to the 
two offices, by instruments under the great seal of the province. The duties are completely 
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blended together, and some of the proceedings in each are even entered in the same registry ; 
and it would be scarcely possible that the offices should be filled by two separate persons. 

205. How long have you held the offices ?—I was appointed in February 1828. 

206. Have they fixed salaries, or are you paid by fees?—The clerk of the land roll 
receives 90/, sterling as a fixed salary; but has, independently of that, casual emoluments 
in the shape of fees for acts of fealty and homage, which it is his duty to prepare and to enter 
in the proper register; also for copies, when required by individuals, of these Acts, or of 
any other records of the same nature, which are deposited in his office. The inspector- 
general of the King’s domain is paid, in lieu of salary, a per centage of 74 per cent. upon 
all quints, lods et ventes, and similar seigneurial dues paid into the receiver-general’s 
hands. 

207. Could you furnish an abstract to show all the heads under which the receipts from 
the King’s domain may be classed ?—Certainly. I may remark that none of the money is 
received by me, but is paid at once into the receiver-general’s hands, and I receive my charges 
upon it under warrants from the Governor. 

208. Can you define what the King’s domain is, as distinguished from other Crown pro- 
perty ?—The statement of the sources of the revenue may give you a general idea of the 
distinction. In the French time I apprehend that the whole province was deemed domain: 
the seigneuries held in capite of the Crown, the lands en roture held according to that tenure, 
franc aieu, franche auméne, and so forth ; all were either in the possession of the Crown, or 
subject to rights which the Crown exercised over them. In respect to my own superinten- 
dence of the King’s domain, it is chiefly limited to the seigneuries, and such parts as are 
held of the Crown en roture, which parts are almost altogether situated at Quebec or Three 
Rivers. 

209. What is your understanding of the term demesne of the Crown in England ?—I pre- 
sume that question is merely put to me as having some knowledge of law, but not as having 
any particular information on the point. 

210. Would you say that the King’s demesne in Engiand, as you have said in Canada, 
applies to the whole kmgdom, seeing that the whole of the lands in the kingdom are subject 
to escheat, or forfeiture to the Crown?—I do not think the case the same, and for this 
reason: in this province, previously to the conquest, tlie principle of the tenures was, that 
they must be held in one way or the other, either seigneury or roture, under the Crown. In 
both ways they were liable, not merely to forfeiture, but to all the burthens of the feudal 
tenure. Even tenants in franc aleu, which most nearly approached free and common soccage, 
rendered certain services to the King, and so far belonged to the domain as to owe their 
declarations to the Papier Terrier, or land roll of the King’s domain. 

211. Do you mean that there was ever a time when the whole lands of the province were 
comprised in the “ Papiers Terriers du Roi” ?—Whether or not they were complete 1 can- 
net say; but there are in my custody “ Papiers Terriers” which purport to contain a state- 
ment of every estate whatever in the province. I am not aware that any one individual was 
exempt from the duty of furnishing his declaration to the Crown. In frane aleu it is often 
a provision in the original title that a declaration shall be made every 20 years. There were 
no stated periods for renewing the Papiers Terriers; it depended on the discretion of the 
officers in charge of the King’s domain. The Papiers Terriers did not contain any valuation 
of the estates. 

212. Can you state the distinction between that document and the Doomsday Book of 
England ?—I conclude they must be of the same nature. I do not recollect if Doomsday 
Book was compiled with the aid of the same authority as the Papier Terrier in this country, 
though it may contain the same particulars. 

213. Do you not consider it a doctrine of the English law at the present day that all land 
is held of the King ?—Yes, as an abstract principle; but I hold the abolition of feudal 
tenures to have made a great distinction. 

214. Before the abolition of feudal tenures by the statute of Charles 2, should you have 
considered the term ‘‘ King’s demesne” to apply to all the lands in England, or to all those 
under feudal tenure, or only to those usually called the demesne lands of the Crown jai 
the sense in which I have used the term in the province, I should hold it equally applicable 
to the whole of England previous to that statute. The demesne lands in England apply to 
what the Crown has reserved for itself; whereas the King’s domain, in its largest sense, 
must include all fines, forfeitures, and every description of burthen or service chargeable on 
what the Crown may have granted out. 

215. Does not “france aleu” correspond with the allodial lands in England ?—I should 
think it does pretty nearly. , ; ; : 

216. is not the whole system of the French Canadian tenures here, including seigneuries, 
fiefs, censives and lands, en roture and franc aleu pretty nearly the same as the old Ni orman 
system in England, which was not fully abolished till the time of Charles the 2d ?—-I believe 
it Is. 

217. Are the King’s wharfs upon your register ?--.No. : 

218. Nor the King’s posts ?—They are not; but in case of any dispute with reference to 
them, I should be applied to for information. ae 

219. Then why are they not on your register ?—Because they are the King’s, and have 
never been granted out, and therefore never appeared in the Papier Terrier, which is a new 
hist of lands held by individuals, and owing dues to the Crown. 

220. Are not the-King’s posts under lease at this moment ?—Yes. . 

221. What is meant by the King’s posts?—They are trading posts, occupyimg a large 


portion of country on the north of the St. Lawrence below Quebec, let out upon a sa 
which 
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which has been assigned to the Hudson’s Bay Company. Their exact description might be 

obtained if wished. : , 
222. Does not the lease of the King’s posts carry with it the exclusive right of fishing, 

trading or hunting with the Indians over a vast extent of country ?—I believe it does. 


Mr. Sewell, Sheriff of Quebec, called in; and Examined. 


223. Wuart degree of inconvenience in the sheriff’s office was experienced in the district of 
Quehec, through the stoppage of the supplies ?—The persons who supplied the gaol were 
not paid; I had no funds in my hands to pay them. I have advanced from my own re- 
sources some part of these expenses; for the remainder I gave a conditional bond, payable 
when the Government should pay me. 

224. What is the amount of the claims on Government for money either advanced by you, 
or for which you are responsible ?—About 2,5001., excluding the salaries to the sheriff, the 
gaoler and the turnkeys. 

225. Have you had any payment since the sum of 782/., which appears to have been 
appropriated to the Quebec gaol out of the advance of 31,000 /. from the military chest ?— 
None. 

226. Have you turned your attention at all to the subject of a permanent civil list ?— 
No. 

227. Could you state in writing the permanent charge of your office ?—TI will doso. The 
expenditure has increased largely since I have held the situation. 

223. Since the supplies were stopped has the gaol been in a healthy state ?—Yes, 
generally. 

"929, Tae there been no cholera ?—Four cases in 1832, and two in 1834. 

230. Has the physician’s salary been paid ?—No. 

231. Have the repairs of the gaol been carried on or stopped ?—There have been partial 
repairs, and they have not been stopped. 

232. Has the ventilation and cleansing of the gaol been carried on as usual ?—Yes; the 
expense forms part of the arrears of 2,5001., which I have already mentioned. 

233. Suppose there had been a fire in the gaol, and any part of it destroyed, how would 
you have got money to rebuild it?—I know not. I could not have done so from my own 
funds. 

234. How many gaols are there in Lower Canada?—There are gaols at Montreal, Three 
Rivers, Quebec, Gaspé and Sherbrooke ; I know no others. 

235. Have they all been similarly circumstanced ?—I believe so. 

236. In what way, in Lower Canada, does the arrest of prisoners take place ?—In town 
by police officers; in the country by officers of militia, who are bound to pass them from 
one parish to the other till they reach the gaol of the district. 

237. Are there any constables in Lower Canada ?—Yes, in the towns. In the country 
parishes the duties are performed by sezjeants of militia. 

238. Is there not a high constable for each district ?—For the three principal districts. 

239, What are his duties?—To attend the courts, marshal the constables, and see that 
they do their duty. 

240. Are not the high constables salaried officers ?—They have both salaries and fees. 

241. Have their salaries been stopped ?—I believe so. 


The Hon. LZ. Gugy, Sheriff of Montreal, called in ; and Examined. 


242. Wuar degree of inconvenience, in the sheriff’s office, was experienced in the district of 
Montreal by the stoppage of the supplies ?—Advances which I made from my own resources 
alleviated the inconvenience. The gaoler, however, suffered much, and would have suffered 
more if he had not been assisted by loans of money from myself. I advanced money for the 
support of prisoners ; nor had I any hesitation in doing so for one half-year, but when the 
payments extended to four half-years, it became very inconvenient. 

243. What would have been the consequence if you had not made these advances ?— 
I should have been obliged either to open the gaol, or else resign my situation, and leave 
the Government to find a successor. 

244. What is the amount now due to you by the province ?—Exclusive of my salary and 
of allowances, there is due to me on account of my advances 2,486/., as certified by the 
inspector of public accounts. 

245. Were these advances only for Crown prisoners, or did they include debtors ?— 
They were for Crown prisoners; the debtors are only supplied with fuel and water. 

246. How were the expenses of indigent witnesses paid?—The Government issued war- 
rants to me for whatever amount might be requisite. No hardship was suffered in this 
particular. ; 

_ 247. Can you state the average annual charge of the gaol in Montreal ?—When we get 
ito the new gaol the expenses will be largely increased. I should say that 2,000/. would 
be likely to cover all the expenses. The charge for needy witnesses is a separate head, and 
would most properly be considered as part of the expense of the administration of justice. 

Se is the average number of prisoners in the gaol ?--It fluctuates between 90 

a 159. 

249. Tow many of these are usually debtors ?—Seldom more than 10. 

250. How long have you lived in this province 1—N early 40 years, 

251. You 
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251. You are a member of the Legislative Council ?—-I have been so for more than 20 
ears. 
: 252. Have you considered at all the subject of a civil list in this province ?—The province 
will never thrive without one; the public officers have lost all confidence from not knowing 
whether they can go on from one year to another. 

253. Could you give any opinion what would be a proper permanent civil list for the pro- 
vince ?—TI have thought of the subject, but I really could not undertake to submit anything 
very precise; I do not know enough of the estimates and expenditure of the Government. 

254. Could you send an estimate of what would be the permanent charge of the branch 
you belong to ?—I will endeavour to do so; I imagine I have already said something that 
will show it. ; 

255. Could you not give us a statement in writing of the permanent charge ?—I will. 

256. Will the statement you send in include anything beyond the charges of the gaol ?— 
Nothing else. 


Mr. Attorney-General, called in; and Examined. 


257. Have you directed your attention to the subject of a civil list ?—I have. 

258. Could you without much trouble furnish a statement of what, according to your own 
views, it would be proper to provide for permanently in support of the ordinary functions of 
civil government, in contradistinction to what is to be provided for annually by the supply 
and appropriation of the Assembly. I will send such a written statement to the secretary to 
the Commission. 

259. In the criminal prosecutions are you called upon to advance money out of your own 
funds ?—I think that necessity is confined to the sheriffs. I have generally obtained for the 
sheriffs a warrant from the Governor for the expenses of needy witnesses, but for all the 
oS ne of their office they have had no payments from the Government that I 

now of. 

260. What would cover the whole annual expense of needy witnesses in Lower Canada ? 
About 800/. This would only defray, however, the expenses of witnesses called before the 
superior courts. In addition to that, there would be a charge for subpcenas and some other 
expenses, of all of which I will, with permission, furnish an accurate estimate in writing. I will 
send in a statement of the general expenses of criminal justice. 

261. There is nothing here in the nature of county-rate, or fund for paying prosecutions in 
the same way as in England ?—None. 

262. All which is paid in England by county-rate here falls on the public treasury ?— 
It does. 

263. You were some time in the House of Assembly ? —Yes. 

264. What has been the course of proceeding as to payment of the contingencies of the 
Legislative Council ?—With respect to the Council I cannot speak with anything like cer- 
tainty, but I believe the contingencies have always been paid by the Governor, on an address 
from that bodv. 

266. Have they been paid before the Appropriation Bill ?—Before the appropmiation. 

266. Was that without any vote of credit or address of the Assembly ?—Without either; 
always proceeding on the sufficiency of the fund appropriated by law, with a statement that 
in case of its falling short the House would concur in making good the deficiency. 

267. Do you know any instance in which this has taken place, since the proceeds of the 
19 Geo. 3 were surrendered ?—I could not speak as to that precisely; but 1 have no doubt 
that it has been done. It may be observed, that the provincial Act 39 Geo. 3, c. 9, though 
not, I believe, actually in force, shows, in the 22d section, the mode in which the Legislature 
contemplated the payment of the expenses of the two houses. ae 

268. As regards the surplus beyond what was provided for by the old provincial statute 
on the subject, do you consider it would be properly paid out of the general revenue, on the 
mere address of the Legislative Council ?—I should think not. 

269. After votes have been passed in the House of Assembly, what has been the practice 
as to making payments during the session, and before any Appropriation Bill can be passed ? 
Excepting the contingencies which have been paid on addresses, I am not aware of any 
advances having been made for any other public service pending the session, and before the 
Appropriation Bill was passed. 

270. Do you consider it more regular to pay the contingent expenses of the Assembly on 
an address from that body alone, than the txpenses of the Council on an address from the 
Council alone ?—As the payment in both cases is founded on the same provincial statute, 
I think, to the extent of that statute, it is equally lawful in either case; but as to the excess 
beyond that statute, as regards that, I think the payment equally irregular in both cases ; 
nevertheless, it has always been made, and without complaint, until within the last few 
years. ; 

271. The Governor asks for supplies by message, and not through any office in the House ? 
—By way of message. The Government has not any official person in the House at pre- 
sent, though formerly there have been such persons, and they used generally to bring forward 
the financial business of the Government ; Mr. Panet was the last, and he left the Assembly 
about four years ago. There have been others besides Mr. Panet. 

272. Has not the total amount of the public revenue of late years been greater than the 
expenditure for ordinary purposes of the civil government ?—Certainly. 


273. Was not the deficiency, previous to that time, made up by England ?—I believe age 
274. 
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274. It has not then been the course to proceed, as in England, by the introduction of 
a budget, and a statement of the supplies, and of the ways and means, but on a message 
from the Govemor ; the estimates and state of the revenue are taken into consideration, and 
a bill of supply and appropriation passed ?—That is the case. 

275. Then what are called votes of credit in the House of Commons have not been resorted 
to here?—No. Before concluding my answers on financial subjects, I would observe, that 
I merely speak from general knowledge, and that I would not wish my information to be 
relied on as accurate in details. 


Honourable J. Stewart, Commissioner of Jesuits’ Estates, called in; and Examined. 


276. ArE you Commissioner for the management of the Jesuits’ Estates ?—Yes. 

277. How long have you held that appointment ?—As sole commissioner, since 1826 ; but 
I had sat previously at a board of management since 1815, without any remuneration. 

278. How was the change from a board to a sole commission occasioned ?—Under 
a recommendation from Lord Dalhousie to Lord Bathurst, which was not, however, carried 
into effect till some of the members of the board had died. The board consisted of Mr. Foy, 
who was also visiting inspector, Mr. Ryland, Mr. Smith and myself; and on Mr. Foy’s 
death the management was transferred to myself as sole commissioner, 

279. Was the change effected by a commission ?—By a commission to me under the great 
seal of the province. 

280. Does the commission contain instruction for your proceedings, or merely confer upon 
you the appointment ?—It does not prescribe any peculiar or minute rules, but merely directs, 
in general terms, the amelioration of the estates, and authorizes me to bring suits, collect 
rents, and soon. I will furnish a copy of the commission. 

281. What are your salary and emoluments ?—£.200 currency for myself, and an allow- 
ance of 1007. for a clerk. This is the whole amount; there are no fees. 

282. Have you any general map, plan or terrier, of the Jesuits’ estates ?—There are agents 
to make up the Papier Terrier. I can only furnish a list of the seigneuries, and can show at 
my office the plans of them; but for the lists of the censitaire within the seigneuries, it would 
be necessary to refer to the agents; there is great difficulty and expense in obtaining correct 
rent rolls. The attempt was begun before I became sole commissioner, and has been con- 
tinued since; but I have only obtained one which can be considered complete. One notary, 
who was appointed at Laprairie three years ago to make a Papier Terrier, has done nothing 
since, and is now in the hands of the Attorney-general. The first step in making up the 
terrier is to obtain a mandamus from the King’s Bench, authorizing the appointment of 
a person for the purpose. The person so named derives his payment from the censitaires. 

283. Would not these difficulties be in some degree removed, if the practice were put on 
the same footing as in manors in England, where the steward keeps the court rolls ?— 
—Firstly, it would require an alteration of the law, were it only for the institution of courts 
similar to the manorial courts in England, for proceedings against the censitaires must be in 
the King’s Bench. The law is in itself adequate to its purpose, but attended with great 
delay and expense. Secondly, the agents here tught to do nearly the same thing as the 
stewards of the manor in England ; but there are great obstacles, and, amongst the rest, the 
the court at Three Rivers refuses to give the King any costs, although the decisions of the 
superior courts have been otherwise. 

234. Could you give us a general idea of the extent of the Jesuits’ estates ?—-There are 
four seigneuries in the district of Quebec, two in Three Rivers, and one in the district of 
Montreal, besides properties in the towns of Three Rivers and Quebec. 

285. What are the net proceeds of these estates ?—About 2,400 1. a year. 

286. If the rent rolls were completed, and a good system were established, could their 
value be considerably increased ?-—Not immediately. . There are considerable arrears, which 
the censitaires show a great unwillingness to pay; and they have been supported in that by 
the opinion that these arrears will be relinquished. 

287. Have you, as sole commissioner, allowed arrears to accumulate ?—I have been 
obliged to do so, from the difficulty of suing and other impediments. 

288. Are you aware of the amount due for arrears ?—I cannot state it, because, as I have 
already observed, there are scarce any Papiers Terriers that are perfect ; and it is in those 
documents that the censitaires are compelled to return the amount due by them. 

289. That obligation of the censitaires to return their arrears is, no doubt, one of the 
great obstacles to the completion of the rent rolls ?—Certainly. 

290. Might it not facilitate the management of the estates, if you had an authority to 
remit all arrears beyond the last three or four years?—I think it might; but there would 
probably arise a necessity to inquire into the particulars of separate cases; some owe for 30 
years, some for five years ; some are able to pay, and some not. 

291. Would not such an inquiry into individual cases occasion great delay, expense and 
irritation ?—I do not conceive it would cause irritation, but delay. The agent on the spot 
usually knows the circumstances of every censitaire. 

292. Would it not be much more likely to create dissatisfaction, if a detailed investigation 
were made, than to select some stated limit of time to the remission of arrears ?—A general 
measure, fixing one term for all, would scarcely be fair; the person longest in arrear would 
thus have the greatest boon. At the same time, the other plan would no doubt be the least 
dilatory and expensive. 

293. Is not the leaving the arrears unsettled the great obstacle to the collection 

even 


Appendix, No. 12. 


Mr. 
Attorney General, 
2 Nov. 1835. 


Hon. J. Stewart. 
4 Nov. 1835. 


Appendix, No. 12. 


Hon. J. Stewart. 
4 Nov. 1835. 


— 


27 Nov. 1835. 


54 APPENDIX TO FIRST REPORT 


even of the annual rents?—It is doubtful what the effect would be, in that respect, of a 
remission of arrears; it might lead the habitant to expect the same again, and thus encourage 
him to refuse his yearly rent. 

294. Can you state the difference between the whole rent due, and the rent usually re- 
ceived ?—The imperfections of the terriers prevents me from being able to state this. 

295. Would the complete collection of the rents be likely to double the present receipts ? 
-~No; a great proportion of the present revenue comes from mills, coves and farms, of 
which, generally speaking, the rent is paid regularly. 

296. Are these mills, coves and farms leased to substantial persons ?—Some of them are 
so, and others not; there are some of the leases in arrear. It should be observed, that 
some of the mills are let upon shares, by which I mean that the Jesuits’ estate itself has a 
certain proportion of the monture. 

297. Is not part of the Jesuits’ estates let to the proprietor of the forges of St. Maurice? 
—Yes, part of the seigneurie of Cape Madeleine is let to him under lease, and for the same 
period as the forges. The lease was granted under the authority of the Government last 
year; but the lessee of the forge had been in possession of a great part of that property since 
1819. The lease confined the lessee within certain limits. The Jesuits’ estates obtained a 
rent for this lease, which they had not before. 

298. By what instrument was the lessee of the forges in possession of this property previ- 
ously to the lease ?—-By a written authority from the Duke of Richmond, which I obtained 
while | was managing the forges of St. Maurice in Mr. Bell’s absence; it was an authority 
only to cut wood, and to draw ore for the use of the iron works. 

299. Was that the origin of the present lease to the occupier of the forges of St. Maurice? 
—I am not aware of his having any prior title. 

300. Does the lease granted last year only apply to the cutting wood and drawing ore ?— 
I think only to those purposes. Mr. Bell obtained a new lease of the forges for 10 years, 
at the same time as he obtained the lease on the Jesuits’ estates last year; and it was at my 
suggestion that a part of the rent was secured to the Jesuits’ estates, in consideration of Mr. 
Bell’s liberty to take wood and ore from them, Mr. Bell holds also, in conjunction with his 
late partner, Mr. Munro, a concession in the same seigneurie, originally granted by Pere 
Cagran, on which there is a saw-mill; but I am not sure whether it belongs to Mr. Bell 
or not. 

301. What rent is paid by Messrs. Bell and Munro for that?—The usual seigneurial 
dues. 

302. To whom do you render your accounts ?—To the Executive Government. 

303. Are they afterwards laid before the Legislature ?—Returns have been Jaid before the 
Assembly whenever they have been called for, since the date when the proceeds were given 
up for the purposes of education. 

304. Have you legally the same facilities for collecting rents as other proprietors of 
seigneuries ?—Yes. 

305. Have you the same facilities in practice ?— Certainly. 

306. You do not think the purpose to which the proceeds of the estates are applied would 
affect this collection ?—I do not think so. 

307. Are other seigneuries, generally speaking, as much in arrear as the Jesuits’ estates ? 
— They are all in arrear, but whether so much | cannot say. 

308. The Executive Government have from time to time been made acquainted with the 
above circumstances, which related to the management of the estates, and have received 
returns of the annual receipts and disbursements ?— 


The Honourable J. Stewart, again called in; and Examined. 


309. In what way did the commissioners for the management of the Jesuits’ estates first 
receive notice of Mr. Ryland’s allowance ?—By a letter from Mr. Cochran, secretary of 
Lord Dalhousie, to Mr. Ryland, president of the former commissioners, dated 19th April 
1826, which contained a copy of Lord Bathurst’s despatch of March 4, 1825. 


(Mr. Stewart then read the following letter from a book containing the proceedings of 
the commissioners for the management of the Jesuits’ estates. ] 


“Sir, “ Castle of St. Lewis, Quebec, 19th April 1826, 

“T am commanded by his Excellency the Governor-in-chief to transmit to you, for the 
information of the commissioners for managing the estates heretofore belonging to the late 
order of Jesuits in this province, the enclosed copy of a despatch from the Earl Bathurst, 
authorizing the discontinuance of the present system of managing those estates by a board 
of commissioners. Although in consequence of objections which have been stated to his 
Excellency against giving the administration of those estates to the department of the 
inspector of the King’s domain, his Excellency has not thought it expedient to adopt that 
course, it is his intention, nevertheless, to act upon the principle on which he recommended 
that measure to my Lord Bathurst, and to entrust the management of the estates to one 
person as sole commissioner. 

The absence of Sir Francis Burton, and the death of Mr. Foy and Mr. Coltman rendering 
it absolutely necessary to make some change in the board, his Excellency conceives this to 
be the fittest time for making that change which my Lord Bathurst has authorized ; and he 
therefore directs me to aequaint you, for the information of the board, that their functions, 
and those of the officers of the board, will terminate (as to the management of the estates) on 
the 30th of this month. As, however, some further time may be required to bring up the 

accounts 
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accounts and books to that period and to make a closing report, his Excellency supposes 
that two months will suffice for this purpose. 
I have the honour to be, &c. &c. 
“ Hon. H. W. Ryland, (signed) A. W. Cochran.” 
“Chairman of the Commissioners of Jesuits’ Estates.” 


(Enclosure.) 
“ My Lord, “ Downing-street, 4th March, 1825. 
“T have the honour to acknowledge the receipt of your Lordship’s letter of the 16th ultimo, 
respecting the system under which the Jesuits’ estates in Lower Canada are now adminis- 
tered, and suggesting that a total change in that system should take place, by doing away 
with tie board of management, and committing the administration of the estates to the 
department of the clerk of the terrars and inspector of the King’s domain, as being the office 
under which it appears to you the management might be rendered more effective, the col- 
lectors more under control, and the censitaires more effectually compelled to pay their dues ; 
and | am to convey to your Lordship my approbation of the arrangement proposed by you, 
and my authority to pay to the officers whose services will be discontinued the half of their 
present salaries, charging the same on the funds of the Jesuits’ estates. 
“‘T have the honour to be, &c. &e. 
(signed) “ Bathurst.” 
“To Lieut.-General the Earl of Dalhousie, G. C. B.” 


Mr. Ryland, at that time, was president of the commission for the management of the 
Jesuits’ estates, and also treasurer, in which latter capacity he received 150/. per annum as 
salary ; which constituted his whole emoluments in respect of those estates. 


310. Then Mr. Ryland’s claim now is only for 75/. a year ?--No more. 

311. Was Mr. Ryland at that time in receipt of a pension of 3001. a year ?—Yes. 

312. Was it charged upon any particular fund ?-—No. : 

313. Was there any further communication made to the commissioners as to the payment 
of the allowance to Mr. Ryland ?—The book from which I read this letter terminates the 
proceedings of the former commission. I became sole commissioner, and as such had the 
whole management of the monies, and I received warrants from the Governor for the payment 
of Mr. Ryland’s retired allowance of 75/. a year. 

314, Have you any entries in your books which will show when the first of these warrants 
was issued ?—I have. 

315. Will you send the dates of the first of the last warrants ?—I can send the first and 
also the last, that I received ; but after the last that I received, there were some ulterior ones 
upon the Receiver-general, the monies having been ordered to be paid into his chest. 


[Mr. Stewart subsequently sent in a note, dated 28 November 1835, by which it ap- 
peared that the first warrant for Mr. Ryland’s allowance was dated ) ay 28th 1828, 
and was for two years preceding; and that the last warrant on Mr. Stewart was 
dated November 1st 1828.] 


316. Do you know ofany other correspondence respecting Mr. Ryland’s allowance, besides 
the letter from Mr. Cochran you have mentioned, previously to the issue of the first warrant ? 
—None upon his claim to a retired allowance. 

317. What occasioned the cessation of the warrants for the allowance 2—The giving up of 
the proceeds of the estates to the Legislature without any condition for payment of the 
salaries and allowances formerly paid from that fund. The Assembly, I understood, refused 
to grant the retired allowance of Mr. Ryland. 


George Ryland, esq., called in; and Examined. 


318. Do you know of any official communications which passed between Lord Aylmer and 
your father on the subject of his claim?—There was a memorial from my father to the 
council at the time of the payment made in 1834 from the military chest, and there was a 
minute of council stating their reasons for omitting him. I know of no other official commu- 
nication except Mr. Ryland’s memorial to the Secretary of State, which Lord Aylmer for- 
warded, and informed me, about July last, that the answer was, that there were uo funds out 
of which to pay the allowance. I know of no other application in any other quarter; he 
waited for the adjustment of the financial difficulties, and relied on the faith of the Govern- 
ment for the payment of his arrears. The Secretary of State has always acknowledged 
his claim 

319 Would your father have any objection now to petition the House of Assembly ?— 
I think he would; because he would feel it to be hopeless; he thinks there is a personal 
feeling against him in the Assembly, 

320. Has he ever applied to the Assembly ?—Never. 

821. Has he ever been formally recommended to apply to the Assembly ?—Not to my 
knowledze. 

322. Did not Lord Aylmer ever apply to the Assembly ?— Never, except by inserting the 
charges in the estimates. 

323. Then no remonstrance or a special report on the subject has ever been addressed to 
the Assembly 7?—None further than a note to the estimate for 183%, in the following words : 
“The disposal of the Jesuits’ estates being now under the direction of the Provincial Legis- 
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lature, the charges which have heretofore been borne by the funds of these estates are now 
included in the annual estimate, with the hopes of their being provided for by the bounty of 
theLegislature, as expressed in the despatch of Viscount Lord Goderich of the 7th July last.” 
I should apprehend, that note must be considered as a recommendation from the Governor. 

324. Were there any other charges similarly circumstanced on the Jesuits’ estates 7—I had 
an allowance of 501. currency, as former secretary of the board, precisely on the same 
grounds as my father’s, except, of course, that my length of service was less. 


Mr. Campbell, King’s Notary, Examined. 


325. You are King’s notary ?—Yes. 

326. How long have you had the employment ?—About 15 years. 

: 327. It is not a salaried office?—No; it is paid according to the nature and quantity of the 
usiness. 

328. Whatis the nature of the business 7—I merely draw up papers, and prepare the deeds 
in any case where any conveyancing has to be done on the part of the Crown. 

329. You are then acquainted with the foundation and description of different sorts of 
Crown property ?—To a certain extent. 

330. How long have you been notary ?—Twenty-three years. 

331. How far back have you leases of the King’s posts ?—Only the existing lease. That 
was the first done by notarial act, as previously the grant was made by letters patent in 
council. { furnished a copy of this lease the other day to Mr. Walcott, the civil secretary. 

332. Have you the lease of the King’s wharf ?—No; the lease of the King’s wharf and 
many other leases are made by letters patent. Sillery is so leased. It used to be done by 
notarial act. Thesame is the case with the other Jesuits’ estates. 

333. Youare a native of this province ?—I am. : 

334. Do you know what are the quit-rents of the Crown, or whether there is any distinc- 
tion between them and the cens?—The word quit-rent is, I believe, strictly speaking, a 
translation of the words cens e¢ rentes as used in this country, being a small amount and per- 
petual rent by the tenant to the seigneur, or lord of the manor, in token of subjection. 

335. Do you not understand the bed of the St. Lawrence to be Crown property ?—Yes ; 
I do not know whether the same is the case with the whole of the St. Charles between high 
and low-water mark. 

336. Are you notary of the Jesuits’ estates ?—Yes. 

337. Do you consider them Crown property ?—Yes. 

338. Is there no difference of opinion on the subject ’—Certainly there is. Some persons 
suppose it to belong to the province for education. 

339. If public property, must there not be some person in whom the legal estate rests ; in 
short, must not the title be in the Crown ?—Yes. 

340. Did not the old French law, stil] subsisting, authorize the Crown to take from any 
seigneurie such lands as were wanted for military purposes ?—Yes. 

341. The same law, I believe, gives the power of cutting ship timber ?—Yes. 

342. And the right of making roads ?—It does. 

343. And the nght to certain minerals ?—Yes. 

344. If the Crown exact its right to land for military purposes, does it not usually pay 
the value ?—I am not sure if the law enjoins it; it is the practice ; and in some cases lately 
the censitaires have refused to take out their ¢itres-nouvelles, without having a clause for 
indemnity introduced. 


The Honourable John Molson, Examined. 


345. Have you considered the subject of the independence of the Judges, and the crea- 
tion of a court of impeachment?—lI am of opinion that the Judges should be independent 
of any bias or sway from any party whatever; that a court of impeachment would be very 
convenient ; for that in referring cases home, the mere suspension of the officer amounts in 
itself toa punishment. Here, on the contrary, you would have the shortest issue of the 
causes. If the Council were the Court, I do not see any objection to an appeal from 
them. 

346. Have you ever tumed your mind to the difficulties of establishing a court of impeach- 
ments?— I have never investigated that question so accurately as to wish to offer an 
opinion. 

F347. Have you ever considered particularly any conditions proper to be annexed to the 
cession of the hereditary revenue?—The misfortune was, the surrender of the revenue given 
up by Lord Ripon without imposing beforehand whatever conditions were necessary. 

348. What conditions would it be your wish to make, supposing the Government as ad- 
vantageously placed as before the cession of that revenue ?—There ought to be a sufficient 
and permanent civil list. For its duration, a term of years, what number, I will not prescribe, 
would be preferable to the King’s life, because of the uncertainty of that period, and the 
time that must elapse before its termination became known here. d 

349. If the judges be made independent of the Crown, there must of course be some tri- 
bunal competent to remove them; what tribunal would you recommead ?—I presume the 
Council; that is the analogy. The Council, in its present form, is not acceptable to the 
Assembly ; but, if it were elective, I do not see why you should have the two houses at all. 

350. Do you think that if another tribunal than the Council could be formed within the 
province, it would be generally acceptable 2—I have not taken interest enough in politics ; 
I will not undertake to say. 

351. Are 
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351, Ave you aware of the recent resolutions proposed in the Assembly on the indepen- 
dence of the judges ‘—I have not given them any particular attention. 

352. You are a legislative councillor ?—Yes. 

353. You have, I believe, numbered 70 years ?—Yes. 

354. How long have you resided in Canada ?— Fifty-three years. 

355. You have been engaged in mercantile pursuits?—I have had breweries on a con- 
siderable scale, and since the year 1810 I have been connected with steam navigation. 
{ have been tolerably successful in trade. 

356. Have you not been a member of the Lower House ?—For one session I sat for the 
East Ward of Montreal. 

357. Where is your residence ?—My principal residence is at my brewery at Montreal, 
but | have property at the Isle Marguerite. Montreal is the chief site of my property. 

358. Were you ever president of the Montreal Bank ?—Yes; I was chosen to that office 
without solicitation, having been waited upon by a respectable deputation from the directors 
to request that I would receive that situation. 

359. You have not attended meetings of any of the constitutional or other political associa- 
tions ?—Never. ; 

360. You have not been a keen politician?—-No, | have never felt violently on those 
matters. Iam attached to the monarchy; but I should wish it to be restrained within its 
proper limits. 

361. Is it your view in politics that the inhabitants in Canada should have the full enjoy- 
ment of the British constitution ?—1 should have no objection to the adoption of it, although 
I view our colonial constitution as a written one, and should rather wish to adhere to it. One 
of the main differences between the English and the provincial constitution is, that in the 
fatter there is no hereditary branch of the legislature, nor indeed any materials for it. 

362. Would you propose any alteration in the form of the Legislative Council?—No. In 
the history of the Council you must remember that the Government had to take such people 
as they could find. For some time it was indispensable to recur to the civil servants to find 
individuals qualified ; the improvement of the province has now brought forward others 
equally qualified; but the functionaries previously appointed were named for life, and of 
course retain their seats, except the judges. 

363. The number of the Council has been materially increased 7—Yes ; it has been mate-~ 
rially increased, and by the addition chiefly of gentlemen not connected by any pecuniary 
ties with the Government. If the majority were selected from the French Canadian part of 
the community, the power of the Council would be almost as much neutralized as by its being 
made elective. This is my opinion, and | only mention it as matter of opinion. I have 
heard a French Canadian gentleman admit, in his arguments in the House, that, having 
travelled through England, Ireland, Scotland and France, he had nowhere seen peasantry so 
happy as in this province. 

364. Does that coincide with your own observation ?—Entirely. 

365. Are you a member of the Church of England ?—Yes; | am numbered in that church. 

366. Have you thought of the best mode of providing for its support ?—Not much; but 
the reservation of a seventh of the lands for it, seems to me utterly objectionable. 

367. Are you adverse, then, to any large allotment of lands to a body of clergy ?—I de- 
eidedly object to grants in mortmain, unless for the site of a church, of a school, a burying 
ground, or other such limited purpose. 

368. Are you aware of the bill confirming in mortmain the existing titles of all religious 
bodies, now before the Legislature ?—I am not aware of its being so worded, but I shall look 
into it; and if the effect be such, oppose it to the extent of my power. 

I have always opposed the claims of the St. Sulpicians at Montreal, and have never made 
payments to them, but I believe my son has done so. 

369. Are you aware of any difficulties which exist respecting the boundary line between 
Upper and Lower Canada ?—Great difficulties arising out of the want of a sea-port, and the 
apportionment of duties between the provinces. 

370. But are there any difficulties as to what actually constitutes the true line of boun- 
dary ?-—I do not think that ; I only think the line an unfortunate one, and very injurious to 
Upper Canada. 

371. Have you seen a petition within these few days from a widow, Made. Beaujeu, stating 
that her rights are subjected to litigation by the want of certainty in the boundary between 
the two provinces ?—-I have not seen it. 

372. You are not aware that Colonel Bouchette also states difficulties as to the exact line 
of boundary between the provinces ?—I have heard conversations on some uncertainty in the 
line from Point 4 Baudet to the Ottawa. 

373. Do you know whether the islands of the Ottawa, such as the Callumet Isle, and 
others, belong to the upper or the lower province ?—I do not know; I have little acquaint- 
ance with the localities. 

374. Do you know anything of the boundaries between Lower Canada and Labrador ?— 
{ have not turned my attention at all to the subject of boundaries. I have no knowledge 
of the lower boundaries. 

375. With respect to the commissions of the judges, for how long should they run ?— 
1 would not have them merely for the duration of the civil list, or of the cession of the Crown 
revenues, but would have them for life or good behaviour. 

376. Their salaries should be for the same time as their commissions !—Assuredly so ; 
they ought to be permanent; they may be increased; but to subject them to diminution 
would defeat the principle. 


0.3. 377. What 


Appendix, No. 12. 


Hon. J. Molson. 
6 Dec. 1835. 


Appendix, No. 12. 


Hon. J. Molson. 
6 Dec. 1835. 


John Neilson, Esq. 
g Dec. 1835. 


58 APPENDIX TO FIRST REPORT 


377. What is your opinion of the present remuneration of the judges ?--They should be 
well paid. It may be a question whether there should be two chief justices; but the chief 
justices, whether there be one or two, ought to have 3,000/., and the puisne judges 2,010 /. 
per annum. Itis of great importance that the emoluments should be such as to induce those 
who have high incomes at the bar, to accept the office. I must say, that I believe I name 
higher salaries than most persons in the province would do, but that is my opinion. 

378. Have you heard of any intention of lowering the salaries of the judges ?—Merely as 
private conversation, of which I would not wish to speak. 

379. What, in your opinion, would be the effect of materially lowering the salaries of the 
judges ?—Instead of having the best persons the province can supply, you would only have 
those who cannot live on their practice. 

380. What would be the effect of making the judges removable by the Governor or the 
King, on the address of the Assembly alone ?—TI think it would not be constitutional. 

381. Would it not be the consequence that either the Government must yield to the 
Assembly, or the King, or his representatives, be brought into collision with the Assembly ? 
—-I think there ought to be an address from both branches. 

382. Has your attention ever been turned to the question, how the judges ought to be 
removeable from office ?-- I have always understood that at present the King gives the office 
and the King can take it away; but if one branch were able to demand the dismissal of a 
judge or public servant, as of right, this would be unconstitutional. 

Anything amounting in effect to an order froin one of the other branches of the Legisla- 
ture, with which the King could not refuse to comply, would, in my mind, be extremely 
injurious. 

383. Have you ever formed an opmion whether the judges should be permitted to sit in 
the Legislative and Executive Councils ?—-I believe it would be more agreeable to public 
feeling if the necessary legal information were supplied by a person not holding the office of 
judge. If, for instance, Mr. A. Stuart, or some such person of considerable legal evidence, 
were to preside instead of a judge. But legal information is wanted by the members of the 
Council, for which hitherto I have looked to the chief justice and the law clerk, and I felt 
that I had reason to complain that they did not make us aware of an objection to an elec- 
tioneering bill, which I should have opposed had I seen the objection, but which passed into 
a law, and deprived the partners of mercantile houses of the power of voting for property 
which they held as a firm. One gentleman in Montreal, who paid 25/. assessment, at the 
rate of 6d. a pound, had no vote. 

384. Would not the legal information you require be secured if retired judges sat in the 
Legislative Council?--Most assuredly ; but as retired judges ought to have a handsome 
provision, I do not know what would be public feeling as to their sitting in the Council. 

385. But if their pension were granted to them unconditionally and for life, ought they 
not to be considered independent persons ?—They ought to be so. 

386. Have you ever considered what would have been the terms which you said ought to 
have been made when Lord Ripon gave up the duties under the 14 Geo, 3?—I have not 
deliberated much on that, but if I appeared again before the Commissioners I should be more 
prepared to speak. 

John Neilson, Esq., Examined. 

387. You are the same gentleman who was examined in 1828 before the Canada Com- 
mittee of that year, and who was the bearer of a petition from the Quebec Constitutional 
Association to England last year ?—Yes. 

388. You are still a member of the Constitutional Association of Quebec ?—Yes ; but 
before proceeding further, I must explain that I hold no power of representing others; [ am 
no longer agent for the petitioners who deputed me to England ; nor have I received any 
authority to speak in my capacity of member of the executive committee of the Constitu- 
tional Association. As a private individual, I am willing to give any information, or state 
any opinion in my power. 

389. Upon the question of the surrender of the Crown revenues, could you offer any 
opinion ; or have you had the subject much under your consideration ?—I certainly have 
turned my attention frequently to that subject. I have always been of opinion that there 
should be a permanent provision for the support of civil government in the provimee ; that 
as to the amount, it ought to have some relation to the amount of the revenue surrendered ; 
that the administration of justice ought to be made quite independent, both of the Crown 
and the people; and that the Governor and the principal officers absolutely necessary for 
carrying on the Government, ought to be made independent of the annual vote of the 
Assembly. 1 do nct, of course, mean to embrace all the expenses of civil government, but 
the support of the principal officers. ate ; 

390. Then your direct object would be, to make the principal officers of Government in- 
dependent, but you would at the same time have some reference to the amount of revenue 
surrendered ?—Certainly. In all these matters there must be something in the nature of 
a treaty, in which the independence of all the three branches of the Legislature must be 
provided for. ee 

391. In the preceding answer, have you reference to the revenues now remaining to be 
given up, or would you include such as have already been ceded ?—I shsuld include the 
revenue already ceded. : 

392. You would include the duties under 14 Geo. 3?—Yes; the cession of that revenue 
having been made upon the understanding that an adequate provision would be made for 
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393. Then you approve the cession of the whole revenue of the country, provided a 
sufficient civil list be secured ?—Certainly ; they are very bad managers of our revenue in 
England ; they are accustomed in their own persons to a far larger scale of expenditure 
than we are here ; and they are not fitted to deal with a public revenue so moderate as ours. 

394. Can you state your idea of what the civil list should be, or who should be the civi 
officers comprised in it?—That must be a matter of treaty. It is certain that the Crown 
has a revenue of its own in the province; there can be no question that it has the right of 
using that revenue according to law; and if it be te ared to give up that right, it must be 
for itself to make what conditions it can and may think proper, in effecting the surrender. 

395. Can you state, proceeding on that principle, what terms you think the Crown is now 
in a position to make ?—It is impossible for me to state what terms the Crown can make, or 
ought to accept of; but I think it would be very wrong to give up any right or power that 
it has, without an adequate consideration. There has been too much disposition to encroach 
upon the Crown, and this requires to be met by a corresponding resistance. It is not well 
that any part of the state should have all the power to itself. 

396. In proposing the civil list, you would exempt the Governor from the necessity of an 
annual vote ?—That was always agreed to in the Assembly; the Governor, the Lieut.- 
governor, the Executive Council and the judges were always included in a proposed civil 
list. 

397. You would in like manner render the attorney and the solicitor-general independent 
of the annual vote ?—Yes, for their subsistence they should have an adequate fixed salary 
to constitute their remuneration, but not their contingencies. 

398. Their contingencies have been a subject of abuse ?—They should be liable to check 
and control. 

399. And the civil secretary ?--The civil secretary seems to me to be an officer who ought 
to be independent of an annual vote. He seems to me so closely connected with the 
Governor, that unless independent, it would scarcely be possible for the Governor to make 
use of him. I should say the provincial secretary ought also to be independent of an 
annual vote; in short, I should be of opinion, in case of a misunderstanding, the Govern- 
ment ought to be able to go on until the matter be fully considered, and reason and justice 
prevail; it ought not to be subject to the sic volo, sic jubeo of any one. 

400. Upon that principle would it not be necessary to provide for the contingent expenses 
of some departments as well as for salaries ?~-Generally speaking, I should say, the con- 
tingent expenses ought to be checked by an annual examination and vote in the Assembly ; 
but for some there ought to be a fixed sum granted. In those cases, the officers ought to 
be placed in such a condition that they could carry on the Government, but they should not 
be able to augment their expenses at pleasure and without control; they should have 
something towards their expenses. 

401. Are you then of opinion that on the same principle something towards the contingent 
expenses of criminal justice, and the support of gaols, ought to be permanently provided for? 
—Certainly, until the localities be charged with the expenses. 

In respect of gaols we are miserably off at present ; it is discreditable. As to the admi- 
nistration of criminal justice, [ have myself been obliged to advance, out of my own pocket, 
funds for the apprehension of criminals, and the means of subsistence to petty jurors, who 
have come from a distance of 20 or 30 miles to serve at quarter sessions, and who were, at 
that distance from home, in a starving condition. 

These advances were made as loans, but great part of them have never been repaid. 

402. Are there any more of the officers of Government, besides those already mentioned, 
whom you would include in the civil list ; for instance, the receiver-general ?—I think he is 
already provided for, inasmuch as he pays himself out of his gross receipts. If it be not so, 
T am of opinion that he ought to be included in the civil list. 

403. And the inspector-general of public accounts ?—The present system seems to me 
very defective. There ought to be some general auditor of accounts perfectly independent. 

404. Upon the principle you have recommended of enabling the Government to go on for 
a while during misunderstandings, would it not be as necessary to provide for the subordinate 
officers of Government as for the others, inasmuch as their functions, though less conspicu- 
ous, are not less indispensable ; and inasmuch, moreover, as they would be, less than their 
superiors, able to subsist during a long stoppage of their emoluments ?—That is the really 
difficult question. If the Government could go on permanently, without any check from the 
Assembly, with all its officers, there would in truth be no check at all. 

The real power of control in the Assembly consists in its being able to make some persons 
suffer. In differences between the branches of the Legislature there must be sufferers ; the 
question is, where the suffering ought to terminate. If the Assembly could not inflict incon- 
venience, it would not be respected at all, and the Government would naturally be indifferent 
to its views. It ought to be able to influence the Government, but not to subvert it. We 
have experienced the first state I adverted to already. ‘Ihe Government in this colony used 
to he independent of the Assembly, and abused its independence ; it was high time to put a 
check upon it, but perhaps the power has now fallen too much the other way. 

405. It appears that, if the duties under the 14 Geo. 3 had not been given up, the revenues 
at the disposal of the Crown would amount to more than 50,000/.; now, such being the case, 
what, upon the footing of a matter of treaty as you consider it, would you hold a fair propor- 
tion to ask for the purposes of a civil list?—In the present disposition of the Assembly I 
should think that as much should be obtained as might be possible. If an inclination to 
quiet and reconciliation were shown, I would not hold out on smali considerations, but other- 
wise it appears necessary to keep or to get all you can, 
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406. The revenues under the 14 Geo. 3 being in fact given up, and the sum now to be 
surrendered not exceeding one-half of the amount mentioned in the previous question, have 
you considered the line of policy that it would be prudent for the Government to adopt in the 
possible case the Assembly should decline to accede to any reasonable conditions?—In the case 
supposed [ should feel no difficulty ; I would resume the duties under the 14th of the Kine; I 
would retain what I have, and would apply all those funds together to the expenses recoo- 
nised by the last Act of Appropriation until we should arrive at a better understandine. 
I would not enter into any expenses which had not previously been sanctioned by the Legis- 
lature. That money, under the 14 Geo. 3, was given up to us in the confidence that we 
would make reasonable provision for the support of the civil government, and we have no 
right to use what was ceded to us for good purposes in order to coerce the British Govern- 
ment to subvert the constitution. 

407. To carry into effect such measures would it not be necessary to have recourse to the 
Imperial Parliament ?—It would, undoubtedly. 

408. And would not a minister who introduced a bill to that effect into Parliament appear 
to make a proposal inconsistent with the Declaratory Act of 1778 ?—No, not in my opinion. 
The duties under the 14 Geo. 3 were imposed four years before the Declaratory Act, and, if 
pa a been affected at all by that statute, they in fact could not have been lawfully 
collected. 

409. You adhere then to the argument on this subject used by Mr. W. Horton before the 
Committee of 1828 7—I am of opinion generally that the colonies ought to have the control 
of all their revenues. I differed from Mr. W. Horton at the time of the Committee of 1828, 
but he produced opinions of the law officers in his favour, and the Committee took the same 
view, and then, whether or not I approved of it, I of course was willing to submit to what 
was the law. 

I may here remark that, in common with many other members of the Assembly, I objected 
to the civil list bill for Canada introduced into Parliament by Sir G. Murray ; that I hoped 
that, if the right of the Colonial Legislature to appropriate the duties under the 14 Geo. 3 
was admitted, the Assembly, in good faith, seeing that Parliament would have gone further 
than even the recommendation of the Canada Committee of 1828, would make a fair pro- 
vision for the support of the civil government, and re-establish tranquillity in the country. 
I communicated these views to persons of some influence in England, and was so far, per- 
haps, instrumental in procuring the enactment of the 2 & 3 Will. 4, c. 23. The expectations 
I at that time expressed have not been fulfilled. 

410. Even if not contrary to the Act of 1778, would there not be great difficulty in carry- 
ing through Parliament a bill for restormg the proceeds of the 14 Geo. 3 to the appropriation 
of the Government ?—I do not think there would be difficulty if it could be shown that with- 
out it the British Government in this province must become extinct. 

411. On going to Parliament would it not be necessary to show that every possible con- 
cession, consistent with reason and the constitution of the colony, had been previously made 
to the Assembly ?—Certainly ; the Government ought of course to have a good cause. 

412. Would it be reconcilable with the establishment of such a case to demand now a 
much larger civil list than was proposed by Lord Ripon ?—You give up more than Lord 
Ripon did. You have offered to give up everything ; the very means of existence ; and the 
materials of a growing revenue in the wild lands. You might readily raise more than enough 
for the support of the civil government, by the disposal of the King’s right on the wild lands ; 
and nobody, I believe, has hitherto disputed that right. 

413. Whilst the duties under the 14 Geo. 3, were still at the disposal of the Government, 
was there less dissension than now, or was the Government able to avoid the same embar- 
rassments, except by courses which have since been condemned as unconstitutional ?—Those 
courses were perfectly unnecessary. The Government had at its disposal the means of law- 
fully paying all its necessary expenses, had it been economical. There never was a country 
in which there prevailed so much quiet as in Canada, till the House of Assembly was re~ 
quired to provide for the expenses of the civil government ; since that time there have been 
constant quarrels. The revenue pronounced by the King’s lawyers to be at the disposal of 
the Crown, would have been sufficient to defray all the expenses of the public service, if 
properly limited ; but every Government has been inclined to increase its expenditure, and 
hence the revenue at the disposal of the Crown was insufficient. ‘The desire was always to 
find an outlay for all the money that came in. The necessary expenses of Government need 
not, now, exceed 40,000/. per annum. : ae. Mame: 

414. Supposing the Government put by Parliament into the situation you have contem- 
plated, do you think the administration of affairs could be carried on in the face of such 
an opposition as might be expected from the Assembly, a body invested with the privileges 
of representatives of the people, and drawing analogies from the House of Commons, or 
would not further measures become necessary, leading to the suppression of the Assembly ? 
—I think not. There would be clamour; but being unfounded it would have little effect. 
The bulk of the people seeing that the Assembly had not met the reasonable views of the 
British Government, would not entertain any warm feeling on the subject. ‘They would see 
it to be clamour, and would disregard it. There is at least one-fourth of the most 
active part of the population who are decidedly opposed to the extreme pretensions of the 
Assembly. They are quite powerful enough to resist any violent proceedings of the others, 
and to keep peace in the country. : ; 

415. Have you considered the effect which the line of policy you have recommended 
might produce in the upper province, where there are no distinctions of national origin 1 


The population of Upper Canada is very different from that of Lower Canada. They are 
acquainted 
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acquainted with the British form of government, and I believe that the majority of them 
want nothing different from the British constitution, fairly and honestly administered. Their 
guestion of a civil list is settled, and the measures contemplated would not affect them in 
the least. There are national distinctions in Upper Canada, though not to the same extent 
as in Lower Canada. They all speak the same language, and have been accustomed to the 
same laws and usages. The new comers from the Brio: isles form something of a distinct 
class from the others, and do not agree with them quite so well as they ought to do; but 
they all end by becoming good members of the community of Upper Canada. Here the two 
races remain always distinct. In Upper Canada, I believe, the whole population, including 
every class of whatever politics, are sincerely attached to the connexion. 

416. You have turned your attention to a Court of Impeachments ?—I have thought upon 
it, and voted upon it; and it has been and continues my opinion, that there ought to be a 
court in the province, and that court be the Legislative Council, provided, however, it be 
not elective. The opinion I have expressed, was also that of one of the best and most patri- 
otic men I have known in Canada, the late Judge Bedard, of Three Rivers. 

417. Do you suppose the Assembly could be induced to pass a Bill, constituting the 
Legislative Council a Court of Impeachments?—They have passed such a bill twice ; and 
I do not see why they should not again. 

418. Since they attached so much importance to the question of an elective council, have 
they not pledged themselves against erecting the present Council into a tribunal for impeach- 
ments?—TI do not know; I only know that they have pledged themselves to an elective 
council. 

419. Have they not twice rejected the measure of making the Legislative Council, as now 
constituted, the Court of Impeachments ?—They have; but I should hope that in the end 
they would consent to adopt the rule of the British constitution. If they take the constitu- 
tion in one respect, they ought to accept it in others. 

420. Would you think the independence of the judges, and the creation of a Court of 
Impeachment, so important, that the whole of the projected financial arrangement should 
be sacrificed, if those two points could not be settled?—Yes. We ought to have the whole 
constitution, and nothing but the constitution. We ought to have a competent tribunal, in 
like manner as the House of Lords in England. It would be a great advantage to have a 
court in which a person who brought an accusation should know that he would have to 
appear on the spot, and make good his charges. The British constitution, whether or not 
the best in the world, (as certainly it has been the best in practice,) is, at any rate, one of 
which you cannot have a part without the rest. Itis so wrought together by time and prac- 
tice, and the good sense of the people during centuries, that one portion will not work 
without the others. The United States are mainly indebted for their present constitution to 
the model of the British constitution. The mere machinery of the British constitution is 
useful; the very forms themselves, if adopted, will in time work into a good system of 
government. 

421. Do you conceive the bulk of the lower classes of Canadians, of every origin, to be 
favourable to British connexion ?—Decidedly. I am satisfied that the great mass of the 
people of every description, desire a continuance of the connexion with Great Britain. 

422. Do you say the same of all persons of political influence in the country ?—I have 
had extensive opportunities of observation, and when I was accustomed to be among them, 
I never met one who was disaffected to the British Government. I cannot say whether 
there has been any change since; there may have been examples of change; and | have 
heard that there are some who entertain views inconsistent with British connexion. 

423. How do you understand the 28th of the 92 Resolutions passed in 1834, of which a 
copy is now put into your hands?—I certainly understand that as meaning that the Governor 
ought to be elective, and all public officers besides. 

424, To what extent do you consider the French Canadians to be under the influence of the 
leaders, and to be an excitable people ?—I consider that they are quite excitable, but not for 
theories of government ; anything that will insult them, or affect them in their feelings and 
interests, will stir them up very readily. The mass of them are not very much under the 
influence of their leaders. ‘The truth is, that the best of the French Canadians will take 
very little part in the public affairs of the community: those affairs are m the hands of 
lawyers, doctors, notaries, surveyors, small traders, tavern-keepers and mechanics: many of 
the most respectable habitans take no interest in political transactions. 

425. Do you think that if there was some scheme to sever Canada from Great Britain, 
and it were discovered, the majority of the people would be prepared to assist in putting it 
down ?—I am clearly of opinion that they would. If the question advert to anything 
in the shape of a plot or treasurable conspiracy, or to anything to be carried by violence, 
or connexion with a foreign power, I am persuaded the people would gladly see it de- 
feated. ; 


John Neilson, Esq., further Examined. 


426. Before proposing to Parliament to repeal the 2 and 3 W. 4, ought not the Assem- 
bly be asked whether it will repay the arrears, vote the ordinary services, and grant a mode- 
rate civil list ?—Certainly. As soon as a commission was appointed I thought it no more 
than natural that every endeavour should be made to ascertain whether the Assembly 
would do what was reasonable to enable the Government to goon. I was sorry that a 
commission was appointed, but if it were sent here at all, of course the intention of the 
Government must have been to try once more whether the Assembly would return to mode- 
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rate courses. The appointment of a commission seemed necessarily to imply such a system 
of conciliation. For my part, | thought there had been evidence enough already. 

427. You were several years a member of Assembly ?—Seventeen years, from 1818 to 
1834 inclusive 

428. What is the average duration of the sessions of the Assembly ?—If not interrupted by 
quarrels, their average duration has been about 60 days. If the previous session had been 
interrupted, the succeeding one would of course be longer. 

429. Do they usually sit after March?—The latest prorogation has generally been in 
March. The Legislature usually separated before the winter roads were broken ups 
think there have only been onc or two instances since 1791 of their sitting subsequently to 
the beginning of April. 

430. Would it be inconvenient to the members to be detained in summer ?—Yes, both as 
respects business and agriculture. 

431. Since the opening of the present session on the 27th of October this year, there has 
been no apparent progress made towards a supply, either for the arrears of the civil govern- 
ment, or the estimates for the current year?—None that I am aware of. I have not even 
heard of a report having been made by the Committee to whom the estimates and messaces 
are referred. i 

432. Are you aware that they have passed one money bill for payment of the members, 
and also several votes of appropriation for local purposes ?—Yes; I must add, that when 
I was a member of the House, we usually reserved the supplies for the last. | 

433. Is the course of voting special grants and local appropriations before others usual ? 
—It has frequently been done. 

434. If they were to put these appropriations for local purposes into a separate Act, and 
afterwards pass an Act to pay the arrears and estimates for the current year out of unap- 
propriated monies, would the first Act attach upon the public monies as an appropriation, 
so as to prevent the application of them to the second grant ?—It has been the practice to 
keep all the Acts to the last day of the session, and all being assented to then on the same 
day, one Act has not a priority over another. 

If the funds in the chest were insufficient to meet all the grants, the Governor would be 
reduced to the unpleasant necessity of making a selection. 

435. But if the assent of the executive were given to a Bili before the end of the session, 
you are of opinion that it would attach on the public monies?—I do not know how far that 
aught be in law, for in law the session is viewed as but one day. In common understanding, 
however, such a Bill would no doubt be considered to have a priority. 

436. Supposing the assent to be given to a Bill for miscellaneous appropriations in the 
middle of the session, would not the parties to whom the money is appropriated have an 
immediate right to demand it ?—Certainly. 

437. You are aware that two money Acts have passed this session ?—Yes. 

438. Is it usual that the appropriations for local purposes should be put into a separate 
Act from the appropriations for the civil government ?—-It has been the constant practice. 
In fact, it is no more than conformable to the original instructions to the Governor at the 
commencement of the constitution, which require that every separate object should have a 
separate Bill. These instructions were communicated to both Houses of the Legislature. 
I understand that the ground of the rule was that the two other branches of the Legisla- 
ture ought to have the power of judging separately upon the different classes of appro- 
priations. 

439. Has it been usual to vote the local appropriations first, or the appropriations for 
purposes of government ?—Generally charitable purposes have come first, the expenses of 
government next, and local improvements last; but latterly, owing to the dissensions which 
have prevailed, I believe the votes for the Government have been postponed to the last. ; 

440. But by the practice of giving the assent to no Bills until the last day of the session, 
the different appropriations have been prevented from obtaining any priority over one an- 
other ?—Yes, there have only been one or two exceptions since the constitution began, to 
the practice of deferring the assent to the end of the session. ies ; 

441. What has been about the amount during late years of the appropriations for chari- 
table purposes ?—I think from’8,000/. to 10,0002. a year; but I speak without documents, 
and only from general information. 

442. Do you include in that the appropriations for education?—No; they have been 
from 20,0007. to 30,000/. a year; I speak very widely, but I believe the limits I mention are 
tolerably correct. 

443. What is the usual amount voted for local improvements ?—The amount for local 
improvements, such as roads and bridges, has varied according to the state of the public 
chest. Usually they have taken all that remained after the votes for charitable purposes, 
education, and the support of the government; and sometimes they have even anticipated 
the revenue of the coming year. I have known those appropriations for local improvements 
to be as high as 50,0002. a year, and as low as 5,000. : 

444, Have not those different appropriations for miscellaneous services generally ex- 
ceeded the appropriation for the support of the civil government ?—They have done so. 

444*, In the present very unusual state of circumstances, do you apprehend there will be 
enough money to meet the votes for arrears for the services of the current year, and also the 
appropriations for improvements ?—That must depend on the state of the chest, and the 
amount of the demands of Government. My knowledge on the subject is very loose. As 
far as I can form an opinion, I should think that after the grants to charitable purposes 


and education, there would remain very little in addition to the charges of Corea ae 
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local purposes. I wish to be understood that in all these matters I speak without precise 
knowledge. ren 

445. Since the passing of the 2d and 3d Will. 4, has there been any Act of Appropriation 
for the civil government /—Yes, there was one passed in 1832. : 

446. That Act did not appropriate the money specifically to particular purposes ?—No, it 
did not. 

447. The Bill granted about 58,0001. for the purposes of civil government generally ?— 
It gave that amount for the purposes of civil government, the administration of justice and 
the expenses of the legislature, not for the civil government alone. ; 

448. Was any Act ever ee in Lower Canada appropriating money specifically to par- 
ticular purposes?--No. In some Acts of indemnity I think there have been particular 
appropriations, but there has been no general Act containing specific appropriations. There 
have, however, been examples of bills of that nature passing through the Assembly. 

449. Has any Act of Appropriation passed since 1832 ?—The Assembly sent up a Bill of 
Appropriation in 1833, but it was rejected by the Council, and no Act of Appropriation has 
been passed subsequent to 1832. 

450. Have the appropriations for miscellaneous services generally been for good and 
laudable purposes ?—The charitable appropriations have generally been for good purposes. 
The votes for local improvements have also had good objects ; but they have frequently 
degenerated into jobs; I used to vote against them, excepting for roads of communication 
with adjoining counties, canals and other purposes that seemed for the general advantage of 
the country ; but those which were voted for local purposes in the counties sometimes be- 
came a sort of jobs. The members frequently had interested views when they introduced 
the measures, and the same thing prevailed in the choice of the commissioners whom they 
recommended to be appointed by the Governor. ; 

451. Has not the practice of voting money for improvements last of all, and making them 
absorb the surplus revenue, a tendency to bring forward crude and hasty plans of improve- 
ment, in consequence of that surplus being of uncertain amount, and varying, as you have 
said, from 5,000/. to 50,000/.?—It has had that effect. 

452. In the present state of the House of Assembly, are the commissioners appointed for 
improvements chiefly of British or of French orign?—* Some years back many of the 
commissioners were members of the House, and in consequence of there being great arrears 
unaccounted for, once I think to the amount of 150,000/., the Assembly resolved that 
members should not become accountable for public money, without first vacating their seats ; 
and at last, after much opposition in the Legislative Council and at home, a Bill was passed 
enacting the beforementioned resolution into law. I should think that, on examination, 
a large sum might still be found unaccounted for by the commissioners. I never recom- 
ee one commission, or accepted a commission myself, from the impression I had about 
them. 

453. Would not these commissions, being chiefly bestowed on French Canadians, furnish 
somewhat of an answer to the complaint which is made that persons of British origin have 
too large a share of profitable employment?—No, | think not. If the commissioners did 
their duty, the office would be rather burthensome than otherwise. 

454. Supposing you had succeeded in your vote against the appropriations for local pur- 
poses, how would you have applied the surplus ?—To purposes of a more general nature ; 
the communications with the neighbouring provinces, the improvement of the St. Lawrence, 
&c. &c. At one time money was voted to purchase seed-corn for farmers, for an object 
originally good, but finally turned into a job. 


455. Might not the desire of a share in this surplus have much to do with the dissensions 
in the province?—I think not. The jealousies between the inhabitants of English and 
French origin are the real source of difference. The first have had too much in their hands, 
and the French Canadians too little, and there has been much competition and jealousy. The 
struggle has been for place, emolument, power and distinction, more than for a share of the 
surplus revenue applicable to improvements. The persons who would seek that are not of a 
class to enter on contests which would distract the province. The surplus revenue is second- 
ary, an moreover the English and the French Canadians have both had their shares pretty 
equally. 

456. Might it not be a good course, if this surplus revenue gave rise to jobs, to take off 
some of the duties from which the money comes ?—I have always thought so. If it is not 
wanted and apphed to proper purposes, we ought to leave the money in the pockets of those 
to whom it belongs. At the same time, as our revenue is so subject to vary, we ought to 
have some surplus beyond the actual wants of government. If the surplus was less, I believe 
that the quarrels would be less also. 


457. Were you in the Assembly when the proceeds of the Jesuits’ estates were given up ? 
—Yes. 

458. Was it your understanding at that time, that not only the proceeds, but the manage- 
ment would be given up ?—Not at all. I understood that the sole manager must be the 
Crown. 

459. How did it happen that the Legislature passed an Act by which the salary of the 
commissioner was limited, and other points of the management regulated ?—That was an 
Act with the assent of the Crown; it is law, and of course it is to be obeyed. I myself, as 
chairman of a committee on education, brought in the bill. 

460. Then the Assembly, after obtaining the proceeds of the estates, passed a Bill for 


their management?—We did not interfere with the appointment of the officers ; we only 
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guarded against the whole proceeds being absorbed in salaries, and provided for some objects 
recommended by Lord Goderich. 

461. You fixed the salary of the commissioner ?—Yes, 

462. Would not the Act prevent the Crown from disposing of the land ?—The Act does 
not mention land ; but I do not conceive that the Crown could lawfully dispose of property 
of which it had given up the revenues for purposes of education. That would require an 
Act of the Legislature. 

463. As you brought in that Act, do you remember if a claim of Mr. Ryland’s was pre- 
ferred for a pension ‘—Yes. ; 

464. Upon what ground was that claim disregarded ?—It was considered that the emolu- 
ments he had received as treasurer constituted a sufficient remuneration for all the work he 
had done. The House of Assembly was always averse to granting pensions. 

465. Supposing there had been a lawful grant to Mr. Ryland before the estates were 
los up, would it have been a sufficient answer to the claim that he had had enough before ? 

f such a grant had been produced, it would, no doubt, have been considered, but I do not 
remember that any such was produced. Even if it had been brought forward, it is not pro- 
bable that the pension would have been allowed. It was a general rule with the Assembly 
to recognize no pension that had been granted since 1818, excepting the pensions for military 
service during the war, which were sanctioned by an Act of the Legislature. 

466. Are you sure that Mr. Ryland did not bring before the Assembly a letter from Lord 
Bathurst, authorizing the payment to him of a retired allowance ?—I do not remember it. 
If produced, the pension would still not have been granted. The Assembly thought they 
had done too much already, in taking on them all the pensions granted by the local govern- 
ment for 30 or 40 years previously to 1818. 

467. Was that rule of the Assembly, about pensions, prior to 1818, ever made public ?— 
It was very well known to the public and to the Governor; and [ think was contained, or at 
any rate implied, in an address to the Governor. 

468. Is there not reason to apprehend that the same objection may be made by the As- 
sembly to pensions charged since 1818 upon the revenues now proposed to be given up ?— 
No doubt, unless the contrary be made a condition of the surrender. 

469. Is it not probable that in the same way as in the case of the Jesuits’ estates, the 
Assembly will originate a bill for regulating the management of the Crown lands as soon as 
they are possessed of the nght of appropriating their proceeds ?—Certainly. There can be 
no doubt of it. 

470. Do you think that the Assembly would consider that either out of the Jesuits’ estates 
now, or out of the Crown lands after a cession of the revenues, the Crown would have a 
right to provide “or, or endow schools or churches, or to make grants of land, without a 
sale, to half-pay officers?—I should think not, but I only speak of my own opinion. I 
cannot undertake to state the sentiments of the Assembly. 

471. Then would there, after the cession of the revenue, be any mode of endowing schools 
or churches, otherwise than by an Act of the Provincial Legislature ?—None ; unless the 
Crown made it a condition of the cession. The Crown may, beforehand, propose what 
conditions it pleases. 

472. In your opinion, in the present state of the province, would it be likely that if the 
cession were made without conditions for these purposes, the Crown and the Assembly could 
agree in any reasonable provision for such objects ?—I should think not at present ; the 
elements of the population of the country are so discordant. 


John Neilson, Esq., again Examined. 


473. Were you an advocate for the Bill proposed in 1831, on clergy reserves ?—I was 
opposed to the evils of the clergy reserves, but I cannot exactly say that I was an advo- 
cate for that bill. I was rather dubious what might become of the lands after vested uncon- 
ditionally in the Crown. I thought that the prerogative of the Crown, as to its other lands, 
had been rather improvidently exercised, and I feared that the same might be the case with 
the clergy reserves. 

474. Did you understand that the proposed bill would have left the power of endowment 
in the Crown ?—I think it would: but if the Crown now gives up the territorial revenues, it 
distinctly gives up the lands, and therefore could not make endowments unless expressly 
stipulated for. . 

475. According to your views, would it be right that land should be applied to the endow- 
ment of churches, in the course of settling the country ?—As a matter of abstract expedi- 
ency I should say no; but if the church has any vested legal rights, I think it inexpedient to 
attack such rights, which ought only to be affected by negociation and the consent of the parties. 

476. Are you aware that by the Act of 1774, and also by the Act of 1791, Protestants 
were required to pay to the receiver-general the same dues as are paid by Roman catholics to 
their priests, out of which fund His Majesty was to provide for a Protestant clergy, but 
that those dues never have been called for, and therefore could not be so now ?—I am aware 
of this, and certainly think they could not be exacted now, the Acts not having been 
enforced from the first. ' 

477. There never has been any provision, I think, by the Provincial Legislature, as to 
those dues ?—None. I have often thought of bringing in a bill to prevent the possibility of 
their being demanded ; but onthe whole I thought it needless to stir the question. In Upper 
Canada small bills have been passed through the Legislature, and I think become law to 


preveat the exaction of tithes. 
478. Do 
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478. Do not you imagine that the clergy reserves in 1791, were established either as a 
sort of compensation for these dues, or as an additional security, inasmuch as it was fore- 
seen they could not be collected ?—I have no doubt of it. 

479. If these reserves are now to be taken away, ought there not to be either a reserva- 
tion to the Crown of the power of endowment, or a simultaneous provision for the clergy 
made by the whole Legislature ?—It would be no more than justice that the Crown should 
consider any rights vested by law. uw 

480. Do you not also think it would be expedient to make some provision for a clergy? 
—My opinion as to expediency is, that in America, the only way to support a clergy is 
voluntary contribution. The same might be very prejudicial in an old country, where a 
different state of things has long prevailed, but in new countries I prefer the voluntary me- 
thod of supporting the clergy. [ would not alter what is established unless with the consent 
of the parties interested. date 7 

481. Did you agree in the Canada Committee’s opinion in 1828, that the judges ought to 
be removeable at the pleasure of the Crown ?—No. I understood that opinion to be founded 
on considerations of a temporary nature; my opinion was, that the judges should be put on 
the same footing as the judges in England. 

482. For the trial of impeachments, do you think you might, with advantage, substitute 
a commission from the King, say of three persons, for the Legislative Council ?—I do not 
think so; but I should prefer such a commission, if the majority of the members came 
from England or the other colonies, to a tribunal composed entirely of persons within the 
province, unless it were the Legislative Council. I prefer the Council, because it is the con- 
stitutional tribunal, a constantly existing body, one of which the employment for this 
purpose would entail no new expense, and which the salutary influence of publicity in their 
proceedings would, I doubt not, lead to do justice. 

483. Would you alter the existing salaries or allowances of the judges ?—The Assembly 
is pledged to make good their present emoluments. If any alteration were made, I should 
be for reduction, rather than an increase, but I conceive the House to be pledged on the 
subject. 

484, Was your opinion in favour of giving the judges pensions ?—Certainly. The two 
bills which the Assembly passed for judges’ independence, and in which I concurred, recog- 
nised the principle. 

485. Were you favourable to the bill for removing the chief justice from the Legislative 
Council ?—I was not; for this reason, that I had adopted the report of the Canada com- 
mittee in 1828, and accepted it in whole and in part; not considering the question open to 
me, I really formed no opinion on it. 

486. Would the Legislative Council, being made a court of impeachment, be likely to 
affect your opinion on this point?—No; I should neither think it an additional reason in 
favour of or against the chief justice’s sitting in the Council. Asa court of impeachment it 
would, no doubt, be more necessary than before, that it should have the presence of some 
law character, but not necessarily the chief justice. 

487. Would there be any objection to a retired judge, enjoying a pension for life, having 
a seat in the Executive or Legislative Council?—No. In a country like this, you must get 
character and learning everywhere that it exists; so far as this principle extends, I regret 
that the judges are excluded from the Legislative Council, and I feel that the body is enfeebled 
by the subtraction of men of their attainments, although I voted for their exclusion at the 
time, and probably might do so again. 

488. In an act surrendering the Crown revenues, would it be necessary to stipulate 
expressly for the pensions charged on them if they were meant to be retained?—Yes. As to 
the pensions granted before 1818, the faith of the Assembly is pledged ; but they have voted 
them only annually, and owing to the failure of the supply bills the payment of them has 
been interrupted for the last two years. 

489. From your experience in the province, do you conceive that the Legislative Council 
could be secure of the necessary contingent expenses for carrying on its business, unless 
expressly ensured by stipulation?—I think a soci ought to be provided by law for the 
expenses of both Houses. The fund already existing in that manner ought to be increased, 
so as to be adequate. The Governor ought then to pay the expenses upon the address of 
each body, and that has been the practice. 

490. There being only one fund, and two bodies to share it, how would you guard against 
one taking so much as not to leave enough for the other ?~-You must suppose the existence 
of some discretion in the legislative bodies, and that they will not exceed the sum appro- 
priated to them. 

491. Would it not be the simplest way to give one fund for the Legislative Council, and 
another for the Assembly ?—I see no objection, myself; but it would be contrary to old 
practice, and on these matters legislative bodies ate very jealous, therefore there might be 
some difficulties. 

492. In the present state of the province, do you think it probable that the Assembly 
would refuse to vote for the expenses of the Legislative Council ?—It is not in the usual 
character of the Assembly ; but under present circumstances the thing is probable. The 
Assembly has generally been fair in these matters, and liberal in voting money; but it is 
impossible to say what they may do now. 

493. Suppose they refused the expenses of the Council, how would the Council be able 
to get on ?—I do not know how. They would be in the same situation as the Government 
has been for the last two years. 


494. As to judiciary expenses ; would you make any provision in a civil list for the support 
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of the gaols, and as to coroners, clerks of the peace, and other contingent expenses of that 
nature ?—There might be some permanent appropriation towards the expenses of the admi- 
nistration of justice generally, but not covering the whole amount, so as to leave some check 
to the Assembly. 

495. How would you provide for the uncertain, but necessary expenses of prosecutions on 
the part of the executive ?—Out of the same permanent and general appropriation to purposes 
of justice, which I have just suggested. 

496. With reference to your remark, that the existence of some discretion in the legislative 
bodies ought to be taken for granted, do you not think that any interference of one House 
with the contingent expenses of the other would be extremely likely to produce misunder- 
standing between them ?—Certamly. 

497. Do you not think the same misunderstanding would be produced by the interference 
of the executive with the contingencies of either House ?—It would be very liable to be 
produced. 

498. Do you not think that the Houses of Legislature are unavoidably in all free states 
exalted in many respects above the operations of ordinary law ?—They are, because they are 
law makers ; but in pecuniary matters, by the general constitution of the United States, and 
the constitution of all the particular states of that Union with which I am acquainted, there 
is a clause that no money 1s to be paid except by the express provision of law, passed by all 
the branches of the Legislature. 

499. Is not that equally the law in England ?—I apprehend it is so. 

500. Are you aware of the practice in the United States as to the contingent expenses of 
any House of Legislature 7—No further than that I have seen Acts of Appropriation, including 
the expense of both Houses of Legislature, and other expenses of Government. 

501. Can you say whether in those states it is the practice to make advances on account of 
contingent expenses before the Act of Appropriation be passed ?—I apprehend in very few of 
them. The credit of the Houses of Legislature in the United States, and of their officers, is 
very good. 

502. Has it not been the practice in the province to advance money on account of the con- 
tingencies on the address of either branch of the Legislature ?—Yes; until the refusal of the 
Assembly in 1834 to make good the amounts previously advanced upon its addresses, and 
its promises to repay them. 

503. In England do you know what is the practice ?—I think I have seen the expenses 
of the Houses of Parliament included in Acts of Appropriation. 

504. Do you know what is the practice in England as to making advances ?—I am _ not 
personally acquainted with the subject, although I have no doubt that advances are made ; 
ay they must be unnecessary, for the credit of the Houses and their officers is very good in 

ngland. 

505. Is it not the desire of the persons who compose the Constitutional Association of this 
town to see the analogies of government drawn rather from England than from the demo- 
cratic state of America ?—I have already stated that I cannot answer for the Constitutional 
his on Wane but for my own part, I should prefer drawing the analogies of government from 

ngland. 

506. Do you not think the House of Commons in England the constitutional guardians of 
the public purse ?—They are not the keepers; they are the guardians in so far as it is their 
business to control the expenditure ; but it would be dangerous that they should be at the 
same time the keepers and the guardians of the public purse. 

507. Do you not think that the House of Commons has, de facto, the entire control over 
the expenditure of England ?—I admit that they can control the expenditure, but I deny that 
they can expend what they please. 

508. Is it not the fact that the consent of the other branches never is withheld from any 
money Bills originated by the House of Commons ?—I do not know as to the fact ; but if it 
be so, the House of Commons must have exercised its privilege with respect to money bills 
with great discretion. 

509. In the event of any indiscretion on the part of the Commons relating to money 
matters, to what quarter would you look for the correction of the evil ?—To the two other 
branches of the Legislature, and the whole body of the people. 

510. Would you not look primarily to their constituents ’—I should hope that their con- 
stituents would have spirit enough to dismiss them; but I should be sorry to look to the 
people alone without the other branches of the Legislature. If those branches did not do 
their duty, the check of the people, being distant, would be insufficient. 

511. Did not the Committee of 1828 express an opinion, that “ the interests of the 
province would be best promoted by placing the receipts and expenditure of the whole public 
revenue under the superintendence and control of the House of Assembly ?””—They did, and 
I concur in it with all my heart. The casual and territorial revenue, I believe, was excepted 
in the report. By control, I mean, and am sure the Committee must have meant, the con- 
stitutional right which belongs to the House of Assembly of originating Bills to be enacted 
into laws by His Majesty, and with the advice and consent of the Legislative Council. 

512. Do you think the Committee used the expression, “ House of Assembly,” and not 
“ Legislature,” intentionally, or inadvertently ?—Quite unadvisedly, if they meant to describe 
it as anything else than as one of the three branches of the Legislature. ; ‘ 

513. Do you not suppose they meant to designate the Assembly as peculiarly entitled to 
control the expenditure ’— Peculiarly entitled, no doubt, as having the privilege of onginating 
money bills. 


514. What do you think would have been the consequence if the contingent expenses ae 
no 
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not been granted this year?—I think there would have been no session; the members of Appendix, No. 12. 
the House would have dispersed just as they did last year. 

515. In such case, the Government being without money, would it not have been necessary John Neilson, Esq. 
immediately to have recourse to the remedial measures you described yesterday ?—There is 11 Dec. 1835. 
not the least doubt of it. 

516. Without any further attempt at conciliation ?—I should think so; there could be no 
further opportunity of any attempt at conciliation after the House had failed for want of a 

uorum. 
‘ 517. And you think, in such an event, you would have had a case with which you could 
have gone with confidence to Parliament and demanded the measures you have described 
yourself to contemplate ?—I doubt it; I should fear the case would not have been well 
received in the House of Commons. 

518. In so small a state as this in point of numbers, if the House of Assembly had the 
entire disposal of the public mre without any other check than that of their constituents, 
would there not be a danger of that very money being employed, so as entirely to render 
the check of no consequence ?—Certainly, very great danger ; it would, in fact, bring ona 
division of the whole public revenue of the country in favour of one description of the popu- 
lation alone ; and that description happening to form the majority of the people, the members 
of the House would be sure, or nearly so, of their re-election. 

519. Having said that you would not leave the amount of the contingent expenses of 
either House to its own discretion, in what way would you fix a check upon that amount ?— 
I would have a fund provided by Act passed by the three branches for those expenses ; and 
if it proved insufficient, I would not issue any more till a further fund were provided by the 
same authority. 


The honourable G. Moffatt and the honourable P. M‘Gill, Legislative Councillors of Hon. G. Moffatt 
Lower Canada, attended on behalf of the persons who signed the petition which was pre- and 
sented to Lord Glenelg in June last by Mr. Walker, in consequence of a correspondence Hon. P. M‘Giil. 
which had taken place between the secretary and the Constitutional Association of Montreal. 17 Dec. 1835. 


THEsE gentlemen were informed that the Commissioners were ready to listen to any repre- 
sentation they might be authorized to make, but that it would suit the convenience of the 
Commissioners if they would confine themselves to three points mentioned in their secretary’s 
letter, namely, the conditions to be attached to the cession of the hereditary revenue, the 
independence of the judges, and the establishment of a court of impeachments. 

Messrs. Moffatt and M‘Gill proceeded then to state, that, in their opinion, the cession of 
the hereditary revenue ought to be accompanied with a condition for a permanent appropri- 
ation of a sum of money, sufficient to conduct the administration of justice and the Paanees 
of the principal departments of Government, without the necessity of having recourse to an 
annual vote of the Legislature; in support of which opinion they stated that, but for the 
existence of the Imperial Act 1 & 2 Will. 4, c. _, the local administration would, at the 
present moment, be in possession of a revenue sufficient for the purposes, according to the 
estimate of the present year. 

Mr. Moffatt then delivered to the Commissioners the following statement, in order to prove 
that, though in 1825 there was a deficiency of 20,334/. 8s. 7d., there would, in 1836, sup- 
posing the revenue of that year to equal the present, be a surplus of 712/. 2s. 5d., but for the 
Act of 1 & 2 Will. 4: 


£. & 6d. 
Amount of estimates for 1825 = - - - - - - - 64,801 17 8 
Deduct salaries and contingencies of the two Houses of Legislature vo yo 
Sterling - - - - £.| 58,024 9 8 
Equal, in currency,to - - - - ¢£. 58,416 1 10 
Amount of revenue permanently appropriated - - ae 40,545 15 10 
Deduct duties appropriated to the salaries and contingencies of the 
two Houses - - - - - - - - - - 1,964 2 7 
Balance, Currency - - - - €. 38,581 13 3 
Estimated Expenditure as above - - - - 58,416 1 10 
Deficiency - - - - £. 19,834 8 7 
Estimate for 1836 - - - = = = = Sie ier 62,758 9 6 
Deduct contingencies and salaries for the two Houses - - =| 16,727, 8. = 
Sterling - - - - £.| 46,036 1 6 
Or Currency - - - - &. 51,151 3 11 
Amount which would have been at the disposal of the Executive, 
but for the Act of 1 & 2 Will. 4 - - - - = €. 51,863 G6 4 
Surplus - - - - €. | 112 i246 


| 
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Mr. Moffatt then contended that, if his view of the subject were acted on, the Legislature 
would still be in a position similar to that in which they stood prior to the passing of the 
Act 1 & 2 Will. 4, and proceeded to state, that it is for the interests of the people, as well 
as of the Government, that this appropriation should be made; moreover, that those inte- 
rests would not be served, if the appropriation were made for the heads of departments only, 
and not for the subordinate officers, and contingent expenses of the same. 

Messrs. Moffatt and M‘Gill next wished to call the attention of the Commissioners to the 
preamble of the Provincial Act 41 Geo. 3, c. 17, which established the Royal Institution for 
the advancement of learning; and Mr. Moffatt read a memorial, which was presented to 
Lord Dalhousie in the month of February 1826 from the trustees of the institution, in which 
the engagements were set forth that the Government had at different times entered into, to 
grant lands for the purpose of endowing colleges and schools; and Messrs. Moffatt and 
M‘Gill stated that, in their opinion, the piacsels of the hereditary revenue should not be 
surrendered before some provision should be made for the fulfilment of these engagements, 
as the Royal Institution was at present entirely destitute of funds. 

They further stated, that there is no adequate provision in the province for the higher 
branches of English education, and that, though the sum of about 22,000/. is annually 
granted by the Legislature for the purposes of education, this assistance is principally given 
to schools quite of an elementary character ; and they would wish that two colleges at least 
should be endowed, where English youths might acquire the higher branches of education, for 
which at present they are forced to resort to the United States or to Great Britain. 

Copy of the said memorial then delivered in. 

With respect to the management of the Crown lands, Messrs. Moffatt and M‘Gill stated 
that they understood, from the Governor’s speech, it was to be retained in the hands of the 
executive, and that they would not wish to see anything more than the proceeds given up, 
after all charges of management were deducted, conceiving that the settlement of the 
country would be most advantageously promoted by such an arrangement. 

Messrs. Moffatt and M‘Gill were then asked if they could state the opinion of the associ- 
ation, as to whether any provision for the support of a Protestant clergy should be stipulated 
for, in the event of the clergy reserves being given up ?—Mr. Moffatt stated that he was not 
aware that, as a body, the association had formed any opinions on the subject. Mr. 
M‘Gill pointed out a paragraph in the annual report of the general committee, which 
report was read and approved at a general meeting held on the 7th December instant, 
which he conceived to bear upon the subject, and which he considered to be the opinion of 
the association. 

Mr. Moffatt then explained that he did not think that the association had ever entertained 
the question, with a view to emitting any settled opinion on it. 

Mr. M‘Gill then stated, as his opinion, though he would not assert it to be the opinion of 
the whole association, that, as a general principle, he considered that no man should be 
taxed to maintain the religion of another, and that every clergyman should derive the means 
of support from his congregation. 

He objected, therefore, both on principle and policy, to any particular church or churches 
being supported in this country out of the provincial funds or public property. 

The population is of so diversified a character, and split into so many Christian sects, that, 
in his opinion, it would be impossible to frame a measure which could fairly and justly 
apportion the income accruing from the proceeds of the clergy reserves among the different 
churches; and a preference being given to any one, two or three of them, would be 
extremely felt as a wrong would, and would tend to keep alive that heat, strife and conten- 
tion which it is so desirable to see allayed. 

The following questions were then put to these gentlemen separately : 

To Mr. Moffatt.] Have you any opinion as to what measure ought to be adopted with 
respect to the clergy reserves ?—I do not approve of the measure now before the Legislature. 
I should wish tosee the fund arising from the sale of the clergy reserves, substituted for the land, 
and considered as a fund at the disposal of the Imperial Parliament for the objects originally 
intended by the Act of 31 Geo. 3, c. 31. I see no objection to the re-annexation of the 
clergy reserves to the Crown lands, provided the proceeds of the sales of them are secured 
for such purposes. 

To Mr. A2‘Gill.] Do you concur with Mr. Moffatt in the answer which he has just given? 
—I am myselfa Presbyterian. I subscribed to build the chapel at which I attend ; and Lam 
inclined to wish that every church should be, in Canada at least, maintained on what is called 
the volnntary principle. 

If one or two churches were to be supported out of public funds in this province, and 
others not allowed the same advantage, so much discontent would be created, that [ think 
the measure inexpedient. 

To Mr. M‘Gill.}] Do you not conceive that the vast majority ofthe population of Upper 
and Lower Canada would be comprehended under the four denominations of Church of 
England, Roman Catholics, Church of Scotland, and Wesleyan Methodists?—I think they 
at present would. é 

Do you see any probability of any increase of any other sect, so as materially to affect the 
majority ?—There are a great many other sects, but I do not think they are likely to increase 
so as to affect the majority. : ; 

Are you not aware that the doctrines of Wesleyan Methodists do not differ from those of 
the Church of England ?—I have reason to believe their doctrines are the same, and that 
they differ only in church discipline and church government. 


Suppose the province divided into districts, in each of which there should be a ans 
fo 


| 
y 


OF CANADA COMMISSIONERS. 69 


for worship and a minister’s house and a small glebe, and a very moderate stipend annexed, 
the whole being property of the State, and that on the death of the incumbent, three-fifths of 
the inhabitants should be allowed to petition for the appointment of a minister for life from 
any one of the four sects, and that it should be lawful for the Governor, on such petition, to 
appoint accordingly ; what would be your opinion of such a plan ?—I am of opinion that the 
remaining two-fifths would have good reason to complain, and on the whole, that such a plan 
would be inexpedient. With the exception of Lower Canada, where Catholics prevail, I do 
not think that in any district, parish or township, three-fifths would be found to concur. 

If three-fifths did not concur, would it not be an easy mode of delivering the Government 
of the burthen of supporting an established clergy ?—I have not directed my thqughts par- 
ticularly to this, and did not come prepared for an examination on these points. Klas 

When you say the other two-fifths would have reason to complain, do you bear in mind 
the circumstance that they would see at the same time, that in those districts where persons 
of their persuasion formed a majority, their ministers were supported out of the funds of the 
public ?—I think that in very few places three-fifths would concur ; but even if they did, I 
do not think the other two-fifths would be satisfied. 


Messrs. Moffatt and M‘Gill then proceeded to the subject of the independence of the 
Judges, and stated that in the event of a permanent appropriation being made in the manner 
they had recommended, the association would approve of the enactments on the subject of 
the independence of the judges and the formation of a court of impeachments contained in 
a Bill which passed both Houses of the Provincial Legislature in the session of 1831-2, but 


which was disallowed in England, in consequence of reasons stated in a despatch from Lord 
Goderich. 


The following questions were then put: 

In the event of the Assembly refusing to concur in such a Bill, have you ever turned your 
mind to the consideration of any other principle on which a court of impeachments could be 
formed ?—We have not turned our minds particularly to the consideration of the establish- 
ment of a court of impeachment on any other principle than that of the Act referred to, and 
although it is highly desirable that such a court should be established, we are not prepared 
to recommend that the authority should be conferred on any other body than the second 
branch of the Legislature, such being the practice in England and throughout the United 
States. 

Do you consider this of such importance as to make it a sine gua non, and thereby put 
to hazard the success of any financial question which may be proposed ?—Should the 
Assembly refuse to pass such a bill, the case is of sufficient importance, in our opinion, to be 
referred to the Imperial Parliament. 

Do you conceive it probable that an arrangement, to meet the charges of civil government, 
such as you have proposed by apermanent appropriation, would be acquiesced in by the 
two Houses of Legislature ?—We see little probability of such a measure being entertained 
at present, as far as respects the popular branch of the Legislature. 

In the case of refusal, what is the line of policy you would recommend ?—A reference of 
the whole subject to the Imperial Parliament. To which Mr. M‘Gill added, with a view 
particularly to the repeal of the Act 1 & 2 Will. 4. 

Do you think you would then have such a case as you could with full confidence submit 
to the consideration of Parliament, and demand thereon the strong measures that would be 
necessary; do you not think it probable that you might be desired to try further measures 
of conciliation, especially when you bear in mind the recommendation of the committee of 
1828, that all the revenues of Lower Canada should, with the exception of the hereditary 
and territorial revenue, be placed under the control of the House of Assembly? And you 
are requested to observe that the question is put, on the supposition that the House of 
Assembly will, in the present session, evince so far a conciliatory spirit as to provide for the 
arrears and estimates which are now before them ?—We cannot suppose that the Committee 
of 1828 contemplated the state of things which has arisen in the province. 

It has been admitted by the House of Commons that the King’s Ministers had earnestly 
endeavoured to carry into execution the suggestions contained in the report of that Com- 
mittee. 

Their ready attention to the complaints afterwards made by the Assembly, and their 
anxiety to correct every abuse in the administration of the local government, were manifested 
by the despatch of Lord Goderich of the 7th July 1831. Moreover, in the course of the last- 
mentioned year, the revenue raised under the 14 Geo. 3, c. 88, was placed at the disposal of 
the Provincial Legislature, in the full confidence that the judges and other public function- 
aries immediately connected with the administration would have been rendered independent 
of an annual vote of the Assembly for their respective salaries; but instead of this, the 
Assembly has for the last three sessions withheld, or occasioned to be withheld, the necessary 
appropriation for the public service, and has thereby refused the supplies required to carry 
into execution the laws by which society is held together ; placed the Provincial Government 
in a state of virtual bankruptcy ; subjected the judges and other public functionaries to a 
state of humiliating pecuniary dependence, and created disgust amongst the people. 

Under these circumstances we cannot suppose that the Imperial Parliament, if fully ap- 
prised of the state of the case, would desire to make further trial of conciliatory measures at 
the hazard of involving the province in anarchy and confusion, more especially as it is now 
proposed to surrender to the control of the Assembly the hereditary and territorial revenue, 
which was not contemplated by the Committee of 1828. 
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With reference to the latter part of the question, even if the Assembly should, during the 
nresent session, provide in a constitutional manner for the arrears and estimates now before 
it, we should still be of opmion that it is expedient to guard against a recurrence of the evils 
to which we have alluded, by requiring a permanent appropriation as a condition to be 
annexed to the surrender of the hereditary revenue, such appropriation of course being liable 
to be varied or repealed by any Act assented to by the three branches of the Provincial 
Parliament. Seale 

Have not the Legislative Council and Assembly been sitting rather more than seven 
weeks ?—Yes. 

Do you know of any steps taken by the Assembly for voting either the arrears of the three 
years, or the estimates for the ensuing year ?—The only information we possess is derived 
from the published routine business of the Assembly, from which we believe it appears that 
the messages and documents which accompanied them, of the Governor-in-chief in relation 
to these matters, have been referred to committees of the House. 

You have not heard of any report of a committee on that subject having been either made 
to the House, or in a state of forwardness ?—With respect to the first part of the question 
we have no recollection of having seen in the routine business of the House any mention of 
such report ; and with respect to the latter part we have no information. 

Does not great inconvenience and hardship prevail on the part of the public servants in 
consequence of the want of their pay ; and in the gaols in consequence of the expenses not 
being provided for by the Legislature ?—We have already stated that the public servants 
have been subjected to great inconvenience, and in some instances to actual distress ; and 
with respect to the gaols, we understand that a good deal of hardship has prevailed; to 
which Mr. M‘Gill added, that with respect to the gaol at Montreal, he had been informed 
by the deputy-sheriff that unless the sheriff had had monies in his hands arising from civil 
suits, a part of which he advanced on his own responsibility for the support of the prisoners, 
the gaol must either have been opened, or the prisoners died ; and it is a matter of notoriety 
that many tradesmen’s bills for articles furnished to the gaols, both in Quebec and Montreal, 
remain unpaid. 

As far as the prisoners are concerned, do you think the hardships in the gaol of Montreal 
have been greater than before ?—We do think so. 

Do you think that the usual supplies of blankets, fuel and provisions to the prisoners have 
been withheld or diminished ?—We have no precise information on the subject, but from 
general report we are led to believe that such is the case. ; 

What would have been the state of affairs during the period for which the supplies have 
been withheld, if the Government had previously divested itself of the hereditary revenue, and 
if no advance had been made by the British Government ?—The state of affairs would have 
been aggravated, and some of the public servants perhaps reduced to actual want. 

Do you not think it an indispensable condition that all arrears due for the service of civil 
government and administration of justice shall be paid previously to any cession of the here- 
ditary revenue ?— Unquestionably ; all claims to which the Crown has made itself liable 
ought to be discharged before it parts with the funds out of which alone it can satisfy them, 
that is to say, without the assistance of the other branches of the Legislature. 

Do you not conceive that, in any application to be made to Parliament for the repeal of 
Act 1 & 2 of Will. 4, it would constitute a material feature in the case, that the Legislature 
had or had not provided in their present session for the arrears and estimates now before 
them ?—Unquestionably it would make the case more urgent if they did not provide for them ; 
but on this head we would refer to our answer to a former question. 

Do you not think it would be advisable to wait until the close of the session, or until it is 
known whether the supplies will be granted or not before any application is made fcr the 
repeal of 1 & 2 Will. 4?—We have not contemplated any reference to the Imperial Parlia- 
ment until the result of the present session shall be ascertained. 

Has not the Assembly commenced a series of appropriations for charities and other pur- 
poses ?-—Yes ; bills have been passed providing for the payment of the members of the 
Assembly, and providing for the transportation of convicts; besides which there are now 
before the Legislative Council bills providing for the purchase of Grosse Isle, and making 
certain appropriations for charitable and other purposes. 

Do you think it quite clear, if these miscellaneous appropriations go on, there will be 
money left sufficient for the payment of arrears ?~ We do not know sufficiently the state of 
the chest to give a positive answer. 

Have you a recollection of the civil list proposed by Lord Ripon ?—Yes. 

Did you think it sufficient ?—We did not think it sufficient. 

Do you not think Tis Majesty’s Government bound to adhere, if not to the items of that 
civil list, at any rate, to the principle on which it was prepared ?—~When we consider what 
has recently occurred in the province, we think not. 

Does not the fact of such a proposal having been made lessen the confidence with which 
you would make your application to the Imperial Parliament ?—No. 

Do you not think it would have an influence on the decision of Parliament, taken as it 
must be, in conjunction with the declaration of the Committee of 1828, that the whole reve- 
nues of the province should be placed at the disposal of the House of Assembly ?—We 
should hope not, when the Parliament shall have possessed itself’ fully of the case, especially 
as the Committee did not contemplate the surrender of the hereditary revenues, as already 
stated. 

What value, as a source of revenue, do you attach to the prerogative ot the Crown as A 
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the disposal of the wild lands and forests ?—If due facilities were afforded to immigration, we 
would give a very considerable sum. ee 

Have you any doubt that, if judicious measures were adopted, capitalists might be found 
to advance money enough for the purposes of civil government on that and the other sources 
of the hereditary revenue ?—If the expenses were to remain as they are now, we think capi- 
talists might be found to do this. It is a subject that would require consideration and 
calculation ; but our impression is, that capitalists would be found to make such an ar- 
rangement. 


Messrs. 4. Stuart, John Neilson and — Young attended on behalf of the Consti- 
tutional Association of Quebec, in consequence of a correspondence which had taken place 
between the Secretary of the Commission and the Secretary of the Executive Committee of 
that body, and after a previous explanation that the deputation should be furnished with 
a copy of the minutes as they will be entered on the books of the commission, it was 
settled, that in lieu of receiving from these gentlemen a statement of their views, as had 
been done when Messrs. Moffatt and M‘Gill attended on the part of the Montreal Associa- 
tion, the information should be elicited by questions from the Commissioners, 


The following enumeration of the sources of hereditary revenue and of the public monies 
now at the disposal of the Government, as also of the Crown property not at present 
productive, was read : 


1. The wild lands and forests of the whole province. 
2. The grant to the British North American Land Company. 
3. The King’s domain, in the restricted sense in which that term is used in the pro- 
vince ; viz. 
(a) Droit de quint. 
(4) Droit de lods et ventes. 
(c) Cens et rentes and other seignorial dues. 
(d) The King’s wharves. 
(e) Commutations of tenures, under the Imperial Act, 6 Geo. 4. ¢. 59. 


- The King’s posts. 

. The forges of St. Maurice. 

. The water lots. 

- Fines, forfeitures and penalties. 

- The aids granted by the Provisional Acts, 35 Geo. 3, c. 9, and 41 Geo. 3, c.13 and 14 

9. The Jesuits’ estates. 

10. The claim of the Crown to the seigniory of Montreal. 

11. The claims of the Crown to the beds of the rivers and to the land between high and 

ow-water marks. 

12. Certain rights reserved out of seigniories and out of the grants of wild Jands in free 
and common soccage, such as gold and silver mines, the right of making roads and of 
cutting timber for public purposes, together with certain other rights which are known or 
understood to exist in the Crown, but which are not productive ; such as the droit d’Aubaine, 
the ght to forfeitures of land, and to escheats. 

13. The seigniory of Sorel, the site and garden of the castle of St. Lewis at Quebec, and 
the government-house at Montreal. 

14. The forts, barracks and lands under the charge of the board of ordnance, or any 
other military or naval department. 

15. Certain droits of admiralty. 

16. Certain duties levied under Acts of the British Parliament, of a date prior to the 
14 Geo. 3. 

17. One third of all custom-house scizures. 

18. The post-office. 


SNAP 


Mr. Neilson remarked, that the Jesuits’ estates should not have been included, as the 
proceeds were given up. 
A discussion took place on the 2 Will. 4, c. 41, for regulating the Jesuits’ estates, and it 


was then explained that nothing was intended contrary to that Act, or to the arrangement 
under which the proceeds of the estates were surrendered in 1831. 


Mr. Stuart remarked, that no notice was taken of the droit d’Aubaine and droit de 
Desherences, and that from the former source a trifling sum was derived about the year 
1800, and the same thing might occur again ; that both were inherent rights in the Crown 
and could not be lost by any non user. ; 


To Mr. Stuart.] Have any escheats or forfeitures taken place since the Act that consti- 
tuted the court of escheats?—None. In the month of December last, several inquisitions 
were for the first time taken by His Majesty’s commissioner of escheats and forfeitures ; 
but of these, some were in the month of August last set aside by the Court of Kine’s Bench 
for the district of St. Francis, for insufficiency, and the remainder are liable to the same 
objections as the former, 


Mr. Neilson suggested, that there was a revenue arising from some imperial Acts prior to 
the Act. 14 Geo. 3, and it was explained that the proceeds of these would be included in 
the cession proposed to be made, 
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The post-office being next mentioned, Mr. Neilson expressed his opinion that it ought to 
remain as an imperial administration, though the profits arising out of it should, as far as 
they are derived from Canadian sources, be applied to Canadian purposes. If put entirely 
into the hands of a local administration, he thought confusion would ensue; but the profits 
might be put at the disposal of the Legislature. 

To Mr. Stuart.) Have you any knowledge of the King’s posts ?—I visited the King’s 
posts, as commissioner, under an Act of the Provincial Parliament, for exploring the remote 
part of the district of Quebec. 

Do not the Hudson’s Bay Company consider that settlers cannot come within the posts 
without infringing on their rights ?—I understand they do- 

Do you not consider that grants of lands within the King’s posts might be so made as to 
be profitable to the Crown ?—I think that district might be settled to great advantage. It 
has advantages for settlement altogether peculiar. 

Do you happen to know whether the river Saguenay is ever frozen ?—-It is frozen every 

ear. 
At what time is the navigation closed ?—The ice in the Saguenay disappears about the 
same time as the ice in the St. Lawrence; but the port of Tadousae opens a fortnight or 
three weeks earlier than the port of Quebec, and closes a fortnight or three weeks later. 

Are the exact limits of the King’s posts known ?—-They can be ascertained from an arret 
of the French government, of an old date, in a volume of the Edits and Ordonnances, 
printed some years ago, by order of the Assembly, which may be found in any law-library 
in Quebec. 

There is a placed called Ha-Ha Bay; is not that a promising tract of country, or have 
you any information as to it?—I have no personal knowledge of it. 

Do you know what the furs are which are peculiar to the King’s posts ?—They are not to 
be found elsewhere, and a complete assortment of furs cannot be made without them. 

As the Hudson’s Bay Company have only had possession of the King’s posts for a few 
years, how did they manage to get those furs before ?—I am not in the fur trade, and speak 
only on the information of others. I have acted professionally for the North West Com- 
pany, and speak from information derived from the late Mr. M‘Gillivray. The fur trade 
was principally in the hands of the North West Company until the union which lately was 
made between it and the Hudson’s Bay Company. 

Would not the country on this side of the Saguenay afford, for several years, room for 
the increase of the settled population in that quarter ?—I am not able to speak of the extent 
or nature of the land in that quarter. I would, however, refer to the report of a Mr. 
Andrews, who was employed under the authority of the Legislature, in exploring the 
country ; which was made to the House of Assembly, and printed in their journals about 
the year 1825. There is also a report from Mr. Baddely, of the Royal Engineers, on the 
same subject. 

Can you state the reason why, of late years, no fines and forfeitures are credited to the 
hereditary revenue ?—Mr. Young explained, that Sir James Kempt, by a message, in No- 
vember 1829, claimed these fines, Xc., and that the claim was admitted; but in Lord 
Aylmer’s time they were never claimed. 

Are there frequent cases in Canada in which the courts of justice impose heavy fines ?— 
(Mr. Stuart.) I apprehend not, but my practice does not lead me much into courts of 
criminal jurisdiction. 

Mr. Young explained, that in the year ending 10th October 1835 the fines imposed by 
magistrates exceeded 5001.; but that only 70 /. or 801. were collected. 

Mr. Neilson remarked that sums had been collected and remitted to England by officers 
of the Court of Admiralty, and this since the conclusion of the war; but he doubted 
whether such sums could be considered as monies arising from Canadian sources. 

Do you consider that the beds of rivers and the spaces between high and low water-mark 
belong to the Crown ?—(Mr. Stuart.) I consider that the beds of navigable rivers and the 
intervals in them between high and low water-mark are, in a special manner, under the 
King’s care, supervision and protection, but are said to appertain to the King’s domain, not 
in reference to the property in the river and beach, but to the public use of them. 

The property of these intervals I hold to be in the riparian proprietor. 

The rights and powers wherewith the King is vested in relation to navigable rivers are, as 
I conceive, held by him, not for fiscal purposes, but for the purpose of protecting all his 
subjects in the use of them, as of public highways by water. 

It is proper, however, to add, that a diversity of opinion has existed as to the right of the 
riparian proprietor in the intervals in question; the Court of King’s Bench at Quebec denying 
any right of property in the riparian proprietor, whilst the Court of Appeals in a late case 
(Fournier and Oliva, Stuart’s L. C., Rep. p. 427,) have maintained this nght. 

As to lands conceded before the conquest, will it not turn entirely on the terms of the 
concession ?—Not so much upon the terms of the concession as upon its general construction, 
and upon the effect of the “ Ordonnance au sujet des clotures sur les bords du fleuve St. 
Laurent, le 13 Mai 1665, (Edits & Ordonnances, 11, 126).” ; 

In the French grants, lands are generally bounded “ au fleuve St. Laurent,” without dis- 
tinguishing whether this shall be at high or low-water mark ; and hence arises the question, 
weer the Crown shall have a right of property in the interval between high and low-water 
mark. 

It is believed that the old law of France vested in the crown of France no other or higher 
interest in this interval than the Crown of England possesses, and the words of Sir Matthew 
Hale have therefore been adopted in the foregoing answer. a 
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As to grants since the conquest, if there is no reservation, does not the general law of the 
empire apply, that all within the King’s dominions which is under the flow of the tide, 
belongs to the Crown prima facie ?—This rule seems rather to relate to the jurisdiction over 
lands covered and uncovered by the tide, than to the property in or use of them. As to the 
jurisdiction, there is, of course, a divisum imperium, but it does not appear that there can be 
any doubt in the law of England as to the mght of the riparian proprietor in the interval 
in question, subject to the obligation, not in any way to obstruct this highway by water. 


What do you understand by the term, “ King’s Domain?”—-I understand by this term the 
property which was held by the Crown of France at the time of the cession of the country, 
as sovereign feudal lord. The term “ Domain,” or “ Dominicum,”’ as here used, belongs to 
the feudal law, and embraces all rights and possessions which the feudal lord reserves, or is 
understood to reserve, in patrimonio on making his original grants. 

In Canada there would fall under this denomination lands reserved in property, to the 
King in his seigniories. All feudal rents, dues and services reserved by him in his grants of 
lands, and generally all rights accruing to him in, or issuing from the land under his grants, 
whether @ titre de fief or a titre de cens. 

It is hardly necessary for me, after the answer given to the last question, to add, that I do 
not consider that the mghts held by the King in respect to the beds and beaches of navi- 
gable rivers, formed any part of this domain. 

I am of opinion that the waste lands of the Crown generally, including those of the King’s 
posts, are not comprised in the King’s domain. The King holds these waste lands free from 
all feudal incidents or laws, in the same manner as he holds the waste lands in the ad- 
joining provinces, and in the other colonies and possessions of the empire. 

Sir Charles Grey explained to Mr. Stuart, that the inspector of the King’s domain did not 
collect the rents of water lots, or of the King’s posts, and asked if he knew why this was the 
case ?~-Mr. Stuart said he did not know. 

With reference to the rights reserved in all grants from the Crown, have you any know- 
ledge of any mines or minerals in the country ?—The ores of St. Maurice and Batiscan, the 
iron ores of St. Paul’s Bay, and it is said that in the seigniory of Vaudrieul, in the parish of 
St. Francis, La Nouvelle Beauce, gold has been found. 

Mr. Neilson added, the whole country abounds in minerals, though he cannot name posi- 
tively any but iron. 

Is there not sulphur?—(Mr. Weilson.) Yes; and coal and plaster of Paris. Generally 
speaking, I should say that there is a great quantity of valuable minerals in the country. 

Do you conceive if the Crown were to establish an administration of ponts and chaussees, 
it might be advantageous to the country, and at the same time be beneficial as a source of 
revenue ‘—We do not conceive it could be done so as to be profitable ; to which Mr. Stuart 
and Mr. Neilson added, neither do we consider that it would be advantageous. Mr. Young, 
however, said he thought it might be advantageous to the country, though not profitable to 
the Government. 

The Duke of Richmond had a plan for a board of works. 


Mr. Stuart explained that he considered the application of a portion of the money arising 
from the sale of waste lands, to the making roads and internal improvements in the parts of 
the country where such lands are sold, would be.extremely desirable, productive of many 
advantages, and would relieve the system of selling waste lands from many of the inconve- 
niences incident to that measure. 


To Mr. Young.] Do you know anything of custom-house seizures?—The proceeds of 
seizures made at maritime ports of entry were formerly paid to the receiver-general, and 
accounted for in the provincial accounts, except when the forfeiture was incurred under the 
provisions of the old plantation laws. 

In 1820 a difficulty arose as to the distribution of the proceeds, and a representation 
having been laid before the commissioners of customs, orders were sent to the collector and 
controller of Quebec to remit the King’s share of all seizures to London, and to bring them 
rhe with the Crown duties; this has uniformly been done since the receipt of the 
order. 

The seizures made at the inland ports of entry are accounted for to the Provincial Govern- 
ment, and the King’s share paid to the receiver-general. They are chiefly made under the 
provisions of the Trade Act. 

The fines imposed by justices of the peace in special sessions, at Quebec, during the year 
ending the 10th October 1834, amounted to 852 1. 12s. 5d.; the sum levied was 98 /. 4s. 7} d. 
In 1835, the amount imposed 486/. 11s. 54d., and 591. 6s. 74d. levied. The reason why 
so small an amount was levied is, that the greater portion was remitted by the Governor, on 
the recommendation of the magistrates. 

Sir James Kempt, in his message to Assembly, in November 1828, claimed the fines and 
forfeitures as forming part of the Crown revenues, and again in 1830. This will appear on 
referring to the Journals of 1828-29; and to Appendix (M.) in the Journals of 1830, 
Statement, No. 1. 

‘The claim was not insisted on by Lord Aylmer. The Assembly, in the preamble to the 
Bills of Supply, in 1829 and 1830, admitted the correctness of Sir James Kempt’s messages 
relating to the Crown revenues. 

Do you know of any distinction between inland and maritime stations as to one-third 
which goes to the King ?—I do not know of any distinction ; prior to 1826 inland seizures 
were divided into fourths, under provision of a Provincial Act. 

Can you refer us to anything in the Journals of the Legislature or elsewhere, giving in- 
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formation on the subject of the post-office?—In the Journals of the Assembly since the 
year 1830, information on this subject will be found. 

For what term do you think the cession of the hereditary revenue in return for a civil 
list should be made; for ever, for a term of years, or for the King’s life?—(Mr. Stuart.) 
Whatever arrangement may be come to on this subject, ought, I think, to be permanent, 
taking it always for granted that every consideration would be given to a measure, the 
importance of which would be so much enhanced by the permanency of its character. From 
this view, however, I am aware that if the arrangement cannot be made absolutely perma- 
nent, then I think it ought to be for a period of years; but under no circumstances oucht 
the officers of Government to be made to depend upon annual votes. is 

You are aware of*the present state of the gaols, that the expenses of them have been 
defrayed of late out of the private funds of the sheriffs, and that there is no district or 
county rate to provide for the conservation cf the peace. Has any better method occurred 
to you of providing for those objects ?—If it could be done, I apprehend it would be more 
consistent with principle, that these charges, instead of being provincial, should be district 
or county charges ; but whether one or the other, the means of meeting them should be 
supplied with certainty, and without any reference whatever to that class of charges which 
is included in the notion of a civil list. As to providing these means from a district or 
county source, it could -not be effected by direct taxation without great inconvenience. 1 
have not present to my mind any form of indirect taxation whereby it could be easily and 
conveniently obtained. 

ere are ample funds out of the general revenue which could be applied ?—Unques- 
tionably. 

Would you then give up the hereditary revenue, the only source out of which the Crown 
could provide for them, without securing a permanent appropriation from the Legislature 
for these purposes?—I can only express on this head my own opinion. I consider these 
expenses as a part of what is necessary for the general administration of justice, and under 
all circumstances they ought to be permanent. 

Have you come prepared to offer any opinion as to the whole civil list, which ought to be 
demanded on the occasion of giving up the hereditary revenue ?—It is a subject on which 
I have had occasion to think a good deal, both lately and heretofore, in its general bear- 
ings; but I have not been called upon to consider it particularly in its details. 

To Mr. Stuart.|—W hat is your general view of it?—I think that in a colony composed 
of two large and unequal masses of population, differing in national origin and habits, 
(without reference to any particular people so circumstanced), it is fitting that the monies 
required for the payment of the public functionaries within the colony necessary for carry- 
ing on the public service, should be provided for independent of the annual vote of the 
Assembly of that colony. The ailowance to the public officers should not exceed that fair 
remuneration for their services, without which the public cannot expect to have efficient 
servants ; but I do not mean to exclude the power in the three branches of the Colonial Legis- 
ture to reduce such salaries and allowances as may seem to be excessive, or to augment 
such as may seem to them insufficient. I consider it essential that there should be an 
easy and efficient mode of bringing to trial and punishment public functionaries who may 
fail in the discharge of their duties. By the words, necessary for the payment of function- 
aries, I mean that no higher sum should be appropriated to any public officer than what is 
adequate to the services which he performs, and that no permanent appropriation should be 
made for any officer not necessary for the public sepvice. { would not load a civil list with 
anything that is not necessary, but I would make it comprehend everything that was neces- 
sary, using that word strictly. : he 

In your view of a civil list, then, would there be any necessity for an application to the 
Assembly for an annual appropriation?—Not fer the ordinary and necessary expenses of 
Government and the administration of justice; but for any additions, either in the form of 
augmentation of salary, or for extraordinaries of any description, I conceive such an appli- 
cation would be necessary. yee 

To Mr. Younxg.}—Do you agree in the view Mr. Stuart has taken of a civil list ?—I do; 
and I think it applicable to any and every colony ; for I think it impossible otherwise 
to maintain the authority of the mother country, or enforce the due administration of 
justice. i Ro) Si, 

Have either or any of you formed an estimate of what a civil list on this principle would 
amount to? —(Mr. Stuart.) I think that the last act of the Provincial Legislature, provid- 
ing for the civil expenditure of the Government in 1831-2, ought to form the basis of such 
an estimate. 

Mr. Neilson said he had already given his opinion in his separate examination. 

Mr. Young said, I think in any arrangement we ought to act as if the proceeds of 14 
Geo. 3, were still at the disposal of the Government, because they were only given up on 
the faith of a permanent appropriation being made; bearing this in mind, f am of opinion 
that every officer who holds a commission from the King, or under the provincial seal, 
should be provided for by a permanent appropriation ; that every assistant in an office, 
whose services aré required, should likewise be provided for permanently, and that an ade- 
quate sum should be secured to meet the contingent expenses attendant on the adininistra- 
tion of justice, and for the support of civil government; but that these expenses should be 
regulated by some fixed tariff, and subject to the strict exammation and control of the 
Government; and i think the total amount required for this would not exceed 49,000 ee 
sterling per annum, exclusive, that is to say, of the expenses and contingencies of the 
legislature. ee 
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In the sum of 40,000/., do you include the contingent expenses of the departments of 
Government ?--I include every expense hitherto incurred by Government, except, as above 
stated, the expenses of the Legislature. I do include the Judges. 

Then you think the expenses of the Government might be limited to the sum of 40,000 1. ? 
—I do, for this reason ; from the year 1830, inclusive, the total expenditure on account of 
the administration of justice and the support of the civil government has not in any year 
exceeded that sum. This will appear from the statement which I now producc*, made up 
from the accounts laid before the Legislative Council and Assembly during each session. 
But I am of opinion, that were a strict system of audit established, and the tariffa and in- 
structions regulating the contingent charges revised, a very considerable reduction might be 
made in the annual expenditure, without impairing the efficiency of the Government. From 
the same statement it appears that the revenue at the disposal of the Crown, including the 
duties and licences under the Act of 1774, but excluding the land and timber funds, has, 

since the year 1830, inclusive, been more than sufficient to defray all the charges of the 
Government, and this I consider to be an additional reason for making the proposed civil 
list a permanent measure. eg 

Bearing in mind what you have said of the faith in which the proceeds of the 14 Geo. 3 
were given up, do you think that a civil list, such as you have recommended, was then con- 
templated ?—-No, I do not ; but I understand the remainder of the Crown revenues are now 
to be given up. ih optus : 

Do you think there is any probability that a civil list, according to your own idea of 
what it ought to be, will be acquiesced in by the Assembly ?—Mr. Stuart said, I am not 
competent to form an opinion on this question. 

Mr. Young said, I am of opinion that so long as the House of Assembly is composed as 
at present, it will vote no permanent civil list, nor adopt any measure for the permanent 
arrangement of the various points at issue. 

Mr. Neilson said he had already given his opinion irhis separate examination. 

Upon what footing would you propose to leave the expenses of the legislative bodies ?— 
(Mr. Stuart.) As I look at it, the expenses of the Legislature are distributable into two 
branches, the ordinary and contingent. In the ordinary expenses are comprised the salaries 
of all the necessary officers of the Legislature, and the wages of the necessary servants, and 
any other permanent charges of a definite character. The contingent expenses consist, as 
{ understand them, of such charges as, though necessary, are not susceptible of being ascer- 
tained with certainty, such as fuel, stationery, extra servants, &c. &c. All these expenses 
should be provided for by law. 

Mr. Young.] I consider the officers of the Legislature to be divided into two classes : 
one class permanent, which ought to be appointed by the Governor, and paid out of the fund 
already existing. There is another class, such as writers employed durmg the session b 
the clerk of each House, the rate of whose remuneration ought also to be fixed by the 
Governor, and paid out of funds provided by law for that purpose; and in any Act to be 
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passed, I think provision should be made prohibiting any remuneration to be given for ser- - 


vices performed until the amount of that remuneration is approved by the Governor. The 
contingent expenses of the session must be left to the discretion of the clerk, acting under 
direction of the Speaker, as is now the case; and the accounts of expenditure ought to be 
rezularly rendered by the clerk, certified by the Speaker, as is directed by a provincial Act 
passed in 1799, but which is not in operation. This is the arrangement I should approve ; 
and [ would appropriate permanently a portion of the revenue to cover these regulated 
expenses. 

To Mr. Stuart.] When you say that the expenses of the legislative bodies should be 
provided by law, do you mean by a permanent statute ?—By a permament or temporary 
one. 

By temporary, do you mean annual appropriation ?—In this instance I see no essential 
objection to an annual appropriation ; though if the appropriation be not permanent, I think 
one made at the beginning of each Parliament for the duration of the Parliament would-be 
preferable. 

In the present state of the province, do you not think differences might arise between the 
two Houses of the Legislature as to their expenses, if provided for by annual appropriation ? 
—TIn'the present temper of the two Houses such differences could scarcely be avoided ; but 
these difficulties do not depend upon the permanent or temporary nature of the provision. 

Might not the opportunity of the surrender of the Crown revenues be taken advantage of 
to prevail on the two Houses to make an addition to the permanent provision which already 
exists for their expenses ?—It is highly desirable that the source of difference should be 
removed if possible; but I am not prepared to say whether such an arrangement could or 
could not be advantageously proposed as forming a- part of the measure of giving up the 
hereditary revenue. 

You are aware of the two permanent aids which have been granted to the Executive 
Government by Acts of 1795 and 1801; do you not think they might be reasonably asked 
for as a permanent addition to the fund which exists for the payment of the expenses of the 
two Houses ?—I am not prepared on this subject to give any answer. 

Looking at the question prospectively, do you consider that the expenses of the Legis- 
lative Council may be paid on the address of that body, or not until an Act of Appropriation 
has passed?—(Mr. Stuart.) As to money required beyond what is permanently appro- 
priated by the Act of 1793, “for paying the Salaries of the Officers of the Legislative 
Council and Assembly, and for defraying the Contingent Expenses thereof;” I hold that in 
strictness the general rule applies that no public money can be paid without a law appro- 
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priating the same, and I know nothing in these expenses which would make of them an 
exception to this general rule ; at the same time advances for the future might be made, to 
be covered by subsequent Acts of Appropriation, where they are absolutely necessary ; but 
the legal liability is upon the officer making them, and his moral responsibility on the 
urgency of the occasion. 

Has not every Governor, since you have had a constitution, made these advances ?—Down 
to the present session of the Provincial Parliament advances have been made by, I believe, 
every Governor out of the public monies to be applied to the current expenses of the session 
for which the advance was made. I am not aware of any monies (except in one instance) 
having been, before the present session, advanced by the head of the Government to either 
branch of the Legislature, to cover expenses incurred previous to the session for the contin- 
a a ata of either branch of the Legislature, or charged as such. From the very terms, 

apprehend that such expenses are to be assimilated to all other unliquidated claims on the 
public chest, which can only be paid under an Act of the Legislature, recognising their jus- 
tice, and sanctioning their payment. The exception to which I refer occurred in the year 
1823. On the 31st January of that year two several addresses were voted by the Assembly 
to his Excellency the Earl of Dalhousie, then Governor-in-chief, the one for an advance of 
money to pay arrears due on the contingent expenses of the House for the year 1821 and to 
31st October 1822; the other to pay the expenses incurred and to be incurred for the then 
current year, that is, from 1st November 1822 to 31st October 1823. His Lordship complied 
with the desire of the House as to the former; but with respect to the latter, he answered, 
that as this address applied to prospective services, which would be submitted to the House 
with other expenses ae the year, he must be guided with respect to them by the appropria- 
tions that should be made by the Legislature. I have not, however, gone over the various 
proceedings of the Assembly respecting the contingencies, as contained in the Journals, with 
reference to the subject of the present question, and cannot, therefore, speak with absolute 
certainty. 

The ed question was then put to Mr. Young: “ Has not every Governor, since you 
have had a constitution, made these advances?”—Yes; the first address is to be found in 
the Journals of 1792-3. This was before any fund had been provided towards defraying 
the expenses of the Legislature. 

The then Lieutenant-governor subsequently sent a message to the Assembly, recommend- 
ing them to provide for the payment of the officers of the Legislative Council ; and an Act 
was in consequence passed by both Houses and sanctioned, “ To establish a Fund for paying 
the Salaries of the Officers of the Legislative Council and Assembly, and for defraying the 
Contingent Expenses thereof.” The fund thus created having (except in 1793, 1798 and 
1804) been inadequate to meet the expenditure chargeable against it, addresses praying for 
advances were annually voted for some years by the Assembly alone, and afterwards by each 
House, for the amount of its own expenditure. 

There are only three instances on record, prior to the administration of the government by 
Lord Aylmer, of the prayer of these addresses being refused ; in the year 1805 by Sir Robert 
Milnes, in 1806 by Mr. Dunn, and in 1823 by the Earl of Dalhousie. 

The deficiency im the permanent fund up to the 5th January 1815, was made good from 
time to time out of the monies levied under authority of the Acts 35 Geo. 3, c. 8 and 9, and 
41 Geo. 3, c. 18 and 14, and out of the unappropriated monies generally ; and the amount 
advanced upon addresses was covered by the following Bills of Appropriation, viz. 35 Geo. 3, 
c. 9; 42 Geo. 3, c. 4; 44 Geo. 3, c. 12 and 13; 48 Geo. 3, c. 34; and 55 Geo. 3, c. 17. 

In the years 1815 and 1816 the expenditure amounted to 9,016/. 6s. 24d., being 
1,522 1. 17s. 8 3d. more than the permanent fund. This sum has not yet been covered by 
an appropriation. In 1817 the advances amounted to 16,173/. 19s. 11d., while the fund 
was only 2,045 1. 6s. 10d., and the appropriation by the Act 57 Geo. 3, c. 31, was for the 
sum of 4,082/. 12s. 94d. only. 

From 1817 to the year 1824, inclusive, the advances uniformly exceeded the amount of the 
permanent fund, as well as the partial appropriations contained in the Acts 59 Geo. 3, c. 25, 
and 3 Geo. 4, c. 37 and 38. 

In the year 1825 the expenditure was 12,3487, 4s. 2d., which was provided for in the 
Supply Bill 5 Geo. 4, c.27. From 1826 to 1828, both inclusive, the advances exceeded the 
amount of the fund and also the appropriation by the Act 9 Geo. 4, c. 70. ; 

The expenditure of the years 1829, 1830, 1831 and 1832 is provided for in the Supply Bills 
of 9 Geo. 4, c. 69; 10 & 11 Geo. 4, c. 53 & 54; 1 Will. 4,¢.45 & 46; 2 Will. 4,c.61 & 
64; and 3 Will. 4, c. 21. 

The whole amount advanced by the Governors for the time being, upon addresses from the 
Legislative Council and Assembly up to the 10th October 1832, and which has not as yet 
been made good by a bill of appropriation, is 73,2907. 18s. 4d. currency, exclusive of the 
charges of collecting the duties levied under authority of the Act 33 Geo. 3, c. 8, and the 
proportion thereof paid to Upper Canada since the 5th January 1815. 

Monies have also been advanced on the address of the Assembly alone, for expenses 
unconnected with either of the two Houses. 

Thus in 1795-6, the sum of 100/. was advanced to the Speaker of the Assembly to enable 
him to purchase standard weights and measures. In the year 1801, the sum of 6,000/. was 
advanced to the commissioners for building gaols at Quebec and Montreal. 

Inthe years 1802 and 1803, sums of 6,000 J. and 1,691. were advanced to the same com- 
missioners, and in 1818 the whole amount required, above the Crown revenues, to pay the 
civil bad ean was advanced on an address from the Assembly. 


The Legislative Council have since objected to any monies being issued in panersenae 
oO 
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ot an address from the Assembly (except for the expenses of that House) unless upon some 
extraordinary emergency. The following is a copy of the standing rule of the Council upon 
this point. “ Resolved, That the Legislative Council will not proceed upon any bill of 
appropriation for mouey issued in consequence of an address of the Assembly to the King’s 
Representative, (addresses of the Assembly for the expenses of that House excepted) unless 
upon some extraordinary emergency, unforescen at the commencement of a session, and 
which unforeseen emergency will not allow of time for passing a bill of appropriation for the 
same in the session when the address shall have been voted.” 

I beg to state, that this is only my answer, on my own behalf. 

Have the advances ever exceeded the whole amount of revenue at the disposal of the 
Government ?—Mr. Young answered, that they never had. 

To Mr. Stuart.] Would there then have been anything illegal in the Government making 
advances from its own funds for the expenses of the Legislature; or at any rate, will not 
the circumstances in which the Governor may be called upon to make advances for the 
expenses of the Legislature, be very materially different after the cession of the Crown reve- 
nues, from what it was before ?—I am of opinion that such advances would have been illegal. 

To Mr. Young.] In the year 1792, when you say advances were first made, was there 
any annual Act of appropriation for the expenses of Government ?—No, 

Was there any for many years after?—No, not until 1819. 

Were not the expenses of the Government then defrayed out of revenues which had been 
placed permanently at the disposal of the Crown, and the deficiency, if any, made good by 
the British Government ?—Up to 1810, by the English Government; but from 1810 to 1818 
the deficiency was made up, without any appropriation of the Assembly out of provincial 
funds ; during the continuance of the war, however, large sums .were paid for militia and 
other services, into the provincial chest, from the military chest. I have reason to believe 
that Sir G. Prevost paid up every claim that the province might have had on account of 
payments out of unappropriated monies, to the close of the year 1812. 

In further explanation Mr. Young stated that Sir Robert Milnes, Mr. Dunn and Lord 
Dalhousie refused to make advances to the House of Assembly, though the monies which 
they refused were afterwards paid. 

Do you know what were the causes of those three refusals 7—In the year 1805, addresses 
were presented to Sir Robert Milnes, praying that he would advance a sum of money to the 
clerk of the Assembly, to enable him to pay, among other charges, for 200 copies of an 
index to the French edition of the Lex Parliamentaria, which had been ordered to be printed 
by the Assembly; and also that he would take into consideration the services rendered by 
Pierre Edward Desbarats, esq., French translator of the House, and grant him an additional 
salary, to commence from the 1st of November 1804, assuring his Excellency that if the fund 
appropriated by law was not sufficient, the House would make good the same. 

The Lieutenant-governor answered, that it was not in his power to issue a warrant to 
pay for the printing of the Lex Parliamentaria, as it was an extraordinary service for 
which the Legislature had not provided; and that in regard to an increase of salary to 
the French translator, he must regret, that when those rules which tend to promote a good: 
understanding between the Executive and the other branches of the Legislature were forgotten, 
the Lieutenant-governor must feel averse to the introduction of a precedent which might lead 
to consequences so injurious. 

The House resolved itself into a committee of the whole, to consider this answer, but its 
proceedings were interrupted by a prorogation. 

In the year 1806, an address was presented to Mr. Dunn, for an advance to the Speaker 
to defray the expense of translating Hatsell’s Precedents, in conformity with a resolution of 
the House of the 18th March 1805. 

To which Mr. Dunn answered, that he referred to the answer given the year before 
by the Lieutenant-governor; and the House on examining the same, must feel convinced that 
during the temporary absence of the Governor and Lieutenant-governor, he could not deviate 
from the precedents referred to, by advancing monies to defray expenses for which the 
Legislature had not provided. 

In the year 1823, two addresses were presented to the Earl of Dalhousie, one praying that 
he would issue his warrant in favour of the clerk, to pay the amount of arrears due for the 
contingent expenses of the House for the years 1820-21, and to the 31st October 1822; the 
other praying for a sum of 3,540. for the expenses then incurred or to be incurred from the 
1st of November 1822, to the 31st October 1823. 

The Earl of Dalhousie answered that he would comply with the prayer of the first address, 
because the sum asked for was required for services performed ; but that, with regard to the 
sum of 3,540/. for the expenses of the then current year, he must be guided by the appro- 
priation that should be made by the Legislature. } 

The Assembly voted this sum, and included it in the Act 3 Geo. 4,c. 38. In this I wish 
to be understood as merely speaking my own opinion. 


Was not the payment of money without the appropriation of the Legislature, one of the 
principal grounds of complaint in 1828 /—Yes. 

And was it not one of the practices most strongly condemned in the report of the Committee 
of 1828 ?—I believe it was ; and instructions came out from Mr. Huskisson forbidding the 
practice in future; which instructions are on the journals of the Assembly in 1829. 

Were not those amongst the reasons which induced Lord Aylmer to make the refusal ?-—~ 
I do not know. , 

Was not there a despatch in 1817 or 1819, from the Secretary of State, to a similar pare 
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Appendix, No. 12. port ?—I think in 1817; and that it directed that the Assembly should be called on annu- 
ally to make good the deficiency in the funds appropriated to the support of the civil 
Messrs. A. Stuart, government. 
John Neilson, and Was not the practice condemned by the Committee of the House of Commons, rather the 
Young. practice of making good the deficiency of the charges for civil government without the 
23 Dec. 1835. sppropudtep of the House of Assembly, than the practice of paying the contingencies of the 
ouse on their own address ?—Certainly ; more particularly that practice. 
Did it relate at all to the other?—(Mr. Neilson.) Yes, because the sum mentioned im the 
report of the Committee included monies advanced for the payment of those contingencies. 
Mr. Neilson observed, that he did not recollect to hear the word “contingencies ” in Eng- 
land, whilst he was before the House of Commons. 
Did Mr. Huskisson’s despatch relate to the contingencies of the Houses of Legislature ?— 
(Mr. Young.) No; it related to the practice of taking unappropriated money from the pro- 
vincial chest for the purposes of civil government. 


STATEMENT showing the Amount of Revenve at the Disposal of the Crown, towards paying the Expenses of the Administration of Justice 
and the Support of the Civil Government, and of the Durtzs levied under the Authority of the Act of Parliament 14 Geo. 3, c. 88, from the 
Gth January 1830 to the 10th October 1835 ; also the Exrewpirure, during the same Period, chargeable against the said Revenue and against 
the said Duties, prior to the Act 1 & 2 Will. 4, c. 39, being passed; the whole taken from Official Returns made up by the Inspector-general 
of Provincial Accounts, and annually laid before the Legislative Council and the Assembly. 


Casual . Appropriation} Duties Excess 
and Territorial ale and Licences woe 
Revente: and Licences by the eerie Revenue Expenditure. of the Revenue 
the Land and under the Act 35 Geo. 3,]} Provincial collected on above 
. Fi Act 14 Geo. 3, account of 
Timber Funds Act 41 Geo. 3, . 
Grea eal c. 88. c. 9, c. 13 & 14, | Lower Canada. Expenditure. 
Loh aeide Loe Sid emeoe: sce idallees eer siu ee Lo. Bad Cine siya Solewen aes 
Year ending 5 January 1831 - |6,322 5 1] 32,979 14 2/5,000 - — |4,086 12 11 | 48,388 12 2] 39,051 18 9,336 13 5 
Ta eceuateere, Sere oy sagt 3,873 19 11 | 30,836 210/3,750 - -|3,85214 -| 42,31216 9| 29,952 9 -| 12,360 7 9 
Year ending 10 October 1832 - |4,006 15 8 | 33,531 1. 2.|5,000 - -|5,59419 31 48,132 16 1) 38,291 6 9,841 9 7 
Year ending 10 October 1883 -|5,665 9 -| 34,317 18°°7 |5,000 - -—|5,330 5 1] 50,313 12 | 
Year ending 10 October 1834 - | 5,468 13 9 | 24,106 111 |5,000 - -|5,12010 7] 39,695 6 3‘J118,776 - -| 17,236 19 9 
Year ending 10 October 1835 - | 4,688 13 2] 31,115 5 2/|5,000 - -|5,200 2 6] 46,004 -10 
£. | 274,847 4 9 |226,071 14 48,775 10 
Quebec, 29 December 1835, (signed) T. A, Young. 
Amount due on account of the civil expenditure for the years 1833, £. $c. 
1834 and 1825 (including the sum of 30,5191. 4s. 2d. sterling 
advanced from the military chest), for which a ppp is required - | 135,617 9 10 
Amount paid, during the same years, out of the Crown Revenues, as 


detailed by the inspector-general, and printed in the Journals of the 


Assembly - - - = - - - - - - Willow 
Total expenditure in Sterling - - - - £.| 162,732 17 4 
From which deduct, 
Legislative Council - = - - £11,044 9 9 
House of Assembly - - ~ - - - 23,020 - — 
Militia - - - = - - - - 417413 8 
Jesuits’ estates andeducation - - - 2,310 — - 
Repairs of public buildings - - - - 2,638 13 11 
Inland custom-houses, &c. &c. - - - - 769 -— —- 
al a 43,956 17 4 
Amount chargeable against the Crown revenues and the Act of ml 118.776 - - 
according to my views - - - - Sige eS - ; 
Average pr Anum - - - - £.| 39,592 - - 


ee SRR ECT 


The total revenue for the same period, including the duties and licences 
under the Act 14 Geo. 3, c. 88, but excluding the land and timber 


funds, amounts, in sterling, to - - - - - - - | 186,012 19 9 
The expenditure, as above stated - = - ahi Seo Mhe 28 i Ni DAS 7G i 
Surplus Revenue since the 10th October 1832 - - - Z. 17,236 19 9 
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Suppose the Assembly do not provide for the payment of the arrears, and that it becomes Appendix, No. 12. 
necessary to resume the absolute control of the revenue accruing under the Act of 1774, 
from the time that the last Supply Bill expired, that is, from the 10th of October 1832; in Messrs. A. Stuart, 
such case, the civil government will be enabled to reimburse the whole amount advanced John Neilson, and 
from the military chest in 1834, and to pay all outstanding claims, as well those on account Young. 
of the administration of justice and the support of the civii government, as the different items 23 Dec. 1835. 
included in the statement of the inspector-general, dated 7th November 1835, but which, in 
strictness, are not chargeable against the Crown revenues. 


Leap esis td: 
Thus, the balance of revenue above the expenditure amounts to - -{ 17,236 19 9 


The amount paid out of the advance from the military chest, on account 
of the Legislative Council and the Assembly, and which must of 
necessity be repaid, is - - - - - £.4,709 14 6 


The other items, which I have deducted from the gross 
expenditure (paid in part out of the same advance), 
are, for the militia - - £.4,174 13 8 
Jesuits’ estates and education - - 2,310 - - 
Repairs of public buildings - - 2,638 13 11 
Inland custom-houses, &c. &e. - - 79 - - 
Inall - - - - - -_—_— 


14,602 2 1 


Lede 
fle 10tty of October 28852) <p Sclos=nu 2. us ea a 


Surplus revenue, after paying every outstanding claim, up er £ 

The sums advanced since the 10th of October 1832, on account of the Legislative 
Council and the Assembly (with the exception above-mentioned), are necessarily on the 
same footing as other advances previously made in aid of the fund established by the Act 
33 Geo. 3, c. 8, and not yet covered by an Act of Appropriation. 


Quebec, 29 December 1835. (signed) T. A. Young. 


Hon. A. W. Cochran attended by appointment, in order to explain the papers which had Hon. 
been submitted by himself and Mr. M‘Gill in support of a claim from the Royal Institution, A. I’, Cochran. 
and in the first instance drew the attention of the Commissioners to the fact, that the preamble 4 Dec. 1835. 
to the Act of 41 Geo. 3, c. 17, recites a direct promise from the Crown for an endowment os 
out of the waste lands, which recital is copied verbatim from the speech with which the 
Governor-in-chief opened the session of 1801: that notwithstanding this distinct promise, no 
endowment has ever taken place, and that he does not even now desire to claim an immediate 
endowment, but only to enter a caveat against the adoption of any measure that may deprive 
the Crown of the power of making one. 


Does the institution get any aid from the Jesuits’ estates, or has it the prospect of aid from 
them ?—It. does not now get any aid from the Jesuits’ estates; for one year subsequent to 
the surrender of the estates, the salaries of the masters of Government schools at Quebec and 
Montreal, formerly charged on that fund, were paid by an Act of the Legislature. Since 
that year (1832) those salaries have remained unpaid, and no advantage has been derived 
from the funds of these estates. As to the prospect for the future, it must be matter of 
inference and opinion, from what has been done hitherto, and the disposition which may be 
supposed to prevail. My own apprehension is, as stated in my written document, that’ the 
institution has no great cause to expect a portion of that revenue sufficient for the purposes 
of endowment. 

Is the institution at present in active operation ?—It is. 

What are the duties which it discharges ?—It has under its direction the grammar schools 
of Quebec and Montreal, and also a number of elementary schools throughout the province. 
The salaries for the masters of these schocls are paid out of monies voted for the purpose 
by the Legislature. A part of their duty also consists in the management of the property 
devised by Mr. M‘Gill. 

It was then agreed by the board, that as Mr. Cochran’s application did not go to ask any 
immediate grant, but only to request that the Crown should not be incapacitated from ful- 
fillmg the engagements entered into in 1801, it was not necessary at present to do more than 
assure Mr. Cochran that the commissioners would not lose sight of the subject. 

Mr. Cochran, however, added, that his application did not simply go to a fulfilment of 
the promise made in 1801, but to the enforcement on general principle of the claims of the 
institution to the protection of Government, particularly as the schools of the country do 
not now afford to the youth of English extraction the means of acquiring the higher branches 
of education; for the more elementary branches of education the schools established by the 
Legislature might suflice, as little objection is made to bring children of English and 
French extraction together in them; but the repugnance to send cluildren to schools which 
are chiefly filled with persons of different religion and speaking a different language, is 
greater amongst the higher classes. 
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Elzear Bédard, Esq., an advocate practising at the bar of Quebec, and member of the 
Provincial Parliament, attended at the request of the Commissioners, in order to explain the 
views with which he lately introduced to the Assembly certain resolutions, with the intention 
of framing thereon a Bill for the independence of the judges, and for the establishment of 
a court before which they might be tried in case of malversation in their office. 


Mr. Bédard stated that he had submitted resolutions to the House with a view of facili- 
tating the financial arrangements which, as announced in the Governor’s speech at the open- 
ing of the session, are shortly to be submitted to the consideration of the Legislature, and 
also with a view of rendering justice to the people and to the judges in cases of accusation. 

Mr. Bédard stated that in his opinion the principal impediment to the measure of makin 
the judges independent consists in the difficulty of forming a tribunal for the trial of impeach- 
ments, and that he does not consider the Legislative Council, as at present constituted, a 
proper tribunal for that purpose; that this opinion is, he believes, also entertained by the 
ge majority of the House of Assembly and the people of the province, and that in his 

elief the House of Assembly will never consent, and ought not to consent, to erect the 
Legislative Council, either in whole or in part, into a court of impeachments, and principally 
for this reason; that the Council is not, like the House of Lords, composed of persons of 
independent principles collected from different parts of the country, but of persons selected 
by the Crown, and in a great measure dependent on it ; and even if the Council were at pre- 
sent well composed, there is no security for its not being changed by the Crown for any given 
occasion. Mr. Bédard furtier stated, that the House has already exercised the right of 
accusing a public servant, and has in some instances succeeded in having the accused person 
dismissed without confinmg itself to any judiciary rules, other than the open exercise of its 
constitutional and parliamentary rights, and without peculiar forms for the defence of the 
accused: that this bill would have prescribed a formal course of proceeding, which would, 
in his opinion, have given the accused as fair a trial as by jury: that on account of the par- 
ticular system intended by his resolutions and projected bill, he thought afterwards that some 
opposition might have been offered, and that this weighed with him in not pushing his reso- 
lutions to a division. Mr. Bédard said that he would hand in a draft of the bill, by which 
the Commissioners would perceive the course of proceeding that he intended to propose. 
Other objections were urged as to the competency of the tribunal in England before which 
he proposed to carry the accusation for final judgment, the Judicial Committee of the Privy 
Council not being a court of original jurisdiction. 

You say you think your course of proceeding would have secured to an accused judge a 
trial as fair as if it were by jury, who would in fact be the judge and jury by whom the 
accusation would be tried ?—The judge would be in England (that is to say, 1t would be the 
Judicial Committee of the Privy Council), the facts constituting the accusation would be 
ascertained by a jury selected by the body of the people, consisting in the first instance of 
88 members of the House of Assembly, reduced by subsequent process, first to 30 or 24, and 
ultimately to 12. 

How would these 12 proceed ?—This is all stated in the bill. 

Who would preside as judge ?—I have already stated that there would be no judges ; the 
functions of the committee in this case would be in some degree of the nature of those of 
a grand jury, with, however, the benefit to the accused of being heard in defence before 
that committee. There would be a president named by the Assembly, sworn of course in 
the same way as the other 12, and the accused person would have liberty of being present 
either in person or by attorney. 

, Would this tribunal express any opmion on the evidence?—They would report their 
opinion to the House as every other committee does; with their proceedings, documents and 
evidence, and also with the objections urged before them. 

Has not the House full power to do the whole of this at present?—I apprehend not; they 
have not the power of administering an oath, and giving the accused that benefit. 

In what other respect would it differ from any other committee of the Assembly ?—It 
would be bound to call in the accused party, which committees do not now do, except by 
order of the House, or in cases where the accused party may demand it, or when he is 
wanted as a witness. 

Would not this be an entire novelty, to give 10 a committee of the House judicial powers 
in criminal matters ?—Certainly this would be a new mode of proceeding; but as there is 
po mode at present established, it is of course requisite to adopt a new one. The House 
would not have more judicial powers than it has now, by the nature itself of its attributions 
over matters cognizable by the ordinary criminal courts, since it would not be advisable to 
limit the right of the House, whatever system of proceeding is adopted, in any case where 
an accusation can be brought pursuant to the law, usage or custom of Parliament in the 
United Kingdom. The law would regulate the mode of proceeding in the finding of facts. 

How is it provided that the matters to be laid before it shall be only matters not cognizable 
by the ordinary courts?—The House would proceed, in all cases for which an accusation 
could be brought in England, according to the law, usage and custom of Parliament, as is 
stated in the bill. This would not interfere with the ordinary course of the criminal courts 
of law, whose proceedings are of their nature wholly limited and defined contrary to the 
powers of Parliament. 

There have been considerable political differences and animosities of latein the province ?--Yes. 

Has it not been a subject of complaint on the part of the population of French origin, that 
there has not been a sufficient number of judges of the French party ?<-It has been a sub- 
ject of complaint, that the population of French origin has not had its fair proportion of 


public 
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public employments, including the judicial ones. All they desire, is fair play, and an equal 
participation in equal rights. The complaint is general, but it is illustrated particularly in 
the case of the judges. I would not be understood as expressing a wish for judges of any 
particular party. In answering as to parties, I must say that national distinctions are by no 
means the foundation of the political differences; but that the differences are founded on 
principles of public age and government. 

Were you not in the House when the 92 resolutions were passed ?--Yes, and I supported 
them. There is none that I do not approve in substance, though there are somie that I 
would have wished to see differently expressed. 

Have not the greater part of the judges been of late years mixed up with, or drawn into 
the political differences of the province ?—Some of them have; especially those who were 
members of the Legislative and Executive Councils. 

That includes the two chief justices, or at any rate the chief justice of Quebec, who has, 
I believe, been accused by the Assembly ?—I would say nothing of the chief justice of 
Montreal, but the chief justice of Quebec has been greatly implicated with other judges in 
the political differences, and has been accused before the Privy Council in England of having 
made improper rules of practice. 

Would that offence be one which you would think proper to try before the tribunal you 
contemplated ?—It would be. 

Were those rules of practice in contemplation of the persons who drew up the 92 resolu- 
tions, where complaint is made of certain rules of practice ?—I believe so. 

Have not the House of Assembly maintained the same opinion from the time the chief jus- 
tice was accused, up to the present time, with reference to those rules of practice ?—I should 
suppose so. 

Do you not think the Chief Justice Sewell would have stood a bad chance, if he had been 
tried for that offence before a tribunal such as you contemplate? Do you not think they 
would have reported against him ?—I think he would have had a fair trial, and that complete 
justice would have been done him. My own impression is, that he acted improperly, but if 
I had to sit in judgment on his case, I sbould endeavour to discard that impression from my 
mind, and to investigate his case with impartiality ; still if he suffered injustice, he would 
have his appeal to England, where, in fact, he has been once acquitted. ‘The decision here 
would not have been final. 

You are aware then that Chief Justice Sewell was acquitted on that accusation by the 
Privy Council ?—I only speak from recollection. 

Are you not aware that there was an express acquittal, which was communicated by message, 
and entered on the journals of the Assembly ?—I have heard of it, but never read the message. 

How many members out of the 88, of which the House is composed, voted for the 92 
resolutions ?—I cannot exactly say; the minority is smaller now than it was then; at pre- 
sent it does not consist of more than 8 or 10. 

Would it not then be a moral certainty that a judge who had been the subject of political 
dislike, would have a tribunal composed principally of his political adversaries ?—There might 
= a maajenity of political adversaries ; but that would not prevent his having, in my opinion, a 
air trial. 

You have expressed your dislike of political judges ; would not such a tribunal consist of 
judges more political than any others in the province ?—I believe not ; the questions always 
tend to say that the members would be the judges, while they would be only the accu- 
sers, and it is at present their right and duty to accuse. The bill in my view would not give 
the House any new power, but merely regulate the exercise of its present powers, for the 
benefit of the public and of the accused. I believe that any other tribunal you could, form 
in the province would equally have a political character; besides which, if you selected 
private individuals, you would, in a society so small as ours, have persons imbued with per- 
sonal dislikes, or influen¢ed by prejudices or friendship. 

Do I rightly understand it as your opinion that the Assembly will not consent to any 
measure of making the judges independent, unless they have the power of trying the judges ? 
No; I only said that they would refuse to make the Council, as at present constituted, a 
tribunal for that purpose. 

What alterations would satisfy them in the constitution of that body“?—The introduction of 
the principle of election. 

Would anything short of making the Council an elected body, induce the Assembly to take 
it as a tribunal ‘—Nothing short of the principle of election; but there might be various 
modes of carrying the principle of election into effect. 

Without a satisfactory tribunal, the Assembly will not consent to make the judges inde- 
pendent ?—That is my opinion, but I must always be understood to speak for myself only. 

Have you heard of, or are you aware of any plan for a court of impeachments, which 
would, in your opinion, be acceptable to the majority of the Assembly, without involving the 
introduction of the elective principle into the Council, or erecting a Committee of the House 
of Assembly into a tribunal for that purpose ?—I am not aware of any other plan that would 
be agreeable to the majority of the Assembly ; some, however, might perhaps be suggested : 
the main object is, that the inquiry should be on the spot. 

When you say this, do you bear in mind that the independence of the judges has been 
announced as a condition indispensable before the appropriation of the Crown revenues shall 
be conceded to the Assembly ?—Yes: but the House has never ceased to maintain that it 
has already a right to those revenues, not only from the nature of that property, but from 
the public Acts (of 18 Geo. 3, c. 12, preamble, and 46th & 47th clauses of 31 Geo. 3, c. 31), 
but they having been given up by Lord Dorchester, and that the appropriation bill of 1795 
was ae im consequence of the pledge then made. y 
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You are aware that in England the hereditary revenue is never given up but for the life of 
the King ?—Yes; but I understand great part of that property is personal to the King, which 
is not the case here, besides the surrender [I have mentioned. 

What is the difference between the lands of the Crown in Eugland, and the demesne of 
the Crown here ?—I am not prepared to speak of anything in England ; but it appears to 
me that the demesne of the Crown here, is held jure corone, and not as a personal pos- 
session. 

What leads you to think that the Crown has not a right to appropriate that which it holds 
jure corone, previous to any surrender of it to the Legislature ?—I think that the lands of 
the country are the property of the country ; those held jure corone, the same as the rest ; 
the King is the administrator of those lands ; but as soon as he makes monev out of them, 
that money becomes the property of the people, because it is raised either on the people, or 
out of something that belongs to the people, and on this principle it ought to be appropri- 
ated by the people. : 

Is it your notion that, according to the constitution of England, the representatives of the 
people had a right, independent of any Act of Parliament, to appropriate the revenues derived 
from lands held by the King “ jure corone” ?—If the question applies to England, { do not 
sufficiently know the laws on this subject existing in England to be able to answer the 
question. If it apphes to this country, I have already answered. 

Do you not understand that the principle of the law of England is what would regulate 
the rights of the King here, except as far as that right may be modified by his having suc- 
ceeded to the rights of the king of France ?—I consider that the available territorial resources 
of the country while under the ancient government were particularly destined by law for the 
advantage of the people; were held by the kings of France as part of the domaine, and 
could not be, and were never considered as the private property of the king. These being 
the circumstances under the kings of France, they must be considered as applying to the 
kings of England. The province becoming possessed of a legislature analogous to that of 
England, the legislation about the domaine, and the appropriation of the revenue thereof, 
became immediately incumbent on that provincial legislature, as one of the subjects con- 
cerning the internal affairs of the country for which it was his right and duty to provide. In 
fact, also, in many particulars, the domains of the Crown have continued to be administered 
after the forms and regulations in accordance with the laws of the country. 

Is there anything in Lord Dorchester’s message which could lead you to believe it was his 
intention to give the appropriation of the hereditary revenue to the House of Assembly ?— 
Most assuredly ; and it was only in latter times that difficulties have arisen on this subject. 
It is considered as a breach of promise to have raised an exclusive claim to the appropriation 
thereof on the part of the Executive. 


Messrs. A. Stuart, J. Neilson, Duval and T. A. Young, attended by appointment, 
and the following Questions were proposed to them. 


You are all agreed that the commissions of the judges should be held during good 
behaviour, and their salaries secured permanently ; do you think the present salaries are upon 
a proper scale ?—Generally, we do think so; and we all agree that their salaries should be 
permanent, and their commissions held during good behaviour. 

Mr. Young added, that he would like to see the circuit allowances discontinued, and an 
increase of salary substituted ; 2004. a year might be, he thought, a proper sum; it would 
do away the imputations which were sometimes cast on the judges, of being anxious to go 
the circuits for the sake of the allowance. 

Mr. Duval objected that the increase of 2007. would be too much ; he thought that the 
expenses of travelling and lodging ought only to be considered in fixing the amount of their 
circuit allowances, and that if calculated on the principle of allowing about a guinea or 
1/. 10s. for each day they are absent from home, it would be sufficient. ; 

Mr. Stuart said, | think the present system of a circuit allowance better than an increase 
of salary; but it ought to be a fixed sum, for each judge, for each circuit, and given as an 
allowance for his travelling expenses. We all think their circuit allowances should be 
secured to them permanently, as well as their salaries. 

Mr. Neilson said, he thought their total emoluments ought not to exceed what they are 
at present. . ' 

Do you think there ought to be retired allowances or pensions secured to the judges after 
a certain period of service ?—Yes ; with proper provisions as to the period of service, and to 
the proportion which the retired allowance should bear to the full salary. A bill was passed 
by two branches of the Legislature on the subject not long ago, the provisions of which 
might probably be found fit and expedient. ; ’ 

Have you formed any opinion as to whether there should be in the province any tribunal 
before which a judge might be tried, or his conduct inquired into ?—It appears to us essential, 
for the security of the public and stability of the Government, that there should be within 
the colony a tribunal for the trial, as well of judges as of other high public functionaries, 
upon impeachment by the Assembly. The sentence not to extend beyond a removal from 
office, and a disqualification to hold office thereafter ; nor to prevent the individual accused 
from being subject to indictment for the same offence, if cognizable by a court of common 
law. 

How could such a tribunal be formed in the province ?—The only tribunal to which such 
high powers within the province could be confided is the Legislative Council thereof. 

What would be the effect of making a sworn commission of the House of Assembly a 


tribunal for trying impeachments preferred by the Assembly, or by any member of it, ae 
a judge ?— 
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a judge ?—The utter insecurity to the public; the subjection of public officers to a tribunal Appendix, No. 12. 
from which they could not reasonably expect anything like justice ; and all the consequences 
which must of necessity result from the selection of an accusing body from and out of its Messrs. A. Stuart, 
own members, of the judges who are to try the truth of the accusation, confounding thus in J. Neilson, 
the same body the character of accuser and judge. A popular body is too lable to the T pines, and 
action of passion and prejudice ever to be fit, alone and uncontrolled, for the exercise of nal iigila i 
judicial powers. This inherent inefficiency for the purpose is further aggravated by the 26 Dec. 1835. 
influence which opinions from without are likely to have upon very many of its members. 
In truth the nomination by the accusers of the judges finally to try and determine upon the 
innocence or guilt of the accused would be an idle mockery of justice. The form of tribunal 
here spoken of is besides novel, and contrary to all legal and constitutional analogies ; 
according to those analogies, the proper tribunal is, as has been already stated, the Legisla- 
tive Council. The proceedings contemplated would seem to involve an admission of the 
utter inability of the Legislative Council as an intermediate body, and would superadd to 
the legislative power already possessed by the Assembly, judicial and penal powers, which 
would place at their feet all the administrative officers of the Government ; thus annthilating 
the whole executive power of the Government. Such a tribunal once established, all the 
power of the colony would be merged and lost in the Assembly. These objections to such 
a tribunal are stated generally and in the abstract, without reference to the peculiar circum- 
stances of this country. It is hardly necessary to advert to those circumstances as giving 
additional weight to these objections, and rendering such a tribunal still more obnoxious. 

Would, in your mind, these objections be materially removed by a provisiun that the com- 
mittee should be formed of 30 or 24 members by ballot, and afterwards reduced to 12 by 
challenges ?—We think not; the project is so essentially vicious that it is not susceptible of 
modification or palliation. 

Is it not absolutely necessary, according to the practice of all criminal courts, that the 
prosecuting officer or counsel should be appointed by, at any rate be in privity with, the 
accusing party ?—Certainly. 

And you are aware that in England the managers of an impeachment are members of the 
House that impeaches ?—Yes. 

Do not these circumstances constitute additional objections against the tribunal, inasmuch 
as the prosecuting officers and judges would both belong to the same body?—Yes; this 
objection is involved in the general objection founded on the character of accusers and judges 
being the same persons, Mr. Duval here remarked, that in England the managers of an 
impeachment were not of necessity members of the House of Commons ; they generally 
were, but there is no law that he was aware of to prevent the appointment as managers of 
persons not members of the House. 

Would your objections be materially removed if, instead of the Committee of the House 
being constituted a tribunal to try the accusation, it were simply a Committee empowered, as 
in other cases, to inquire into any matter referred to it; that it should be appointed, not in 
consequence of the House having taken up the accusation, but before the House had pro- 
nounced any opinion on the case, or even acquired a knowledge of the case; and that the 
House should only become a party to the accusation when it should adopt the Report of its: 
Committee, and on it vote an address to the Governor or to the King. The ultimate judg- 
ment thus being reserved to the King in Council, and the proceedings before the House 
bearing only the character of an investigation ?—We do not think that the objections already 
stated are impaired by the modifications just mentioned. The functions of the House are 
those of a grand inquest; by the present plan they would be erected into a tribunal for the 
trial of state offences, their sentence subject to the confirmation of the King in Council. The 
objections against such a tribunal, or against a portion of the House sitting as a court for the 
trial of impeachments, are insuperable ; but over and above this, the plan, as detailed in the 
guestion just put, deprives the subject of the right of preliminary inquiry before being put 
on his trial, which is essential to the due administration of justice. The whole power of the 
grand inquest of the country would by this project be taken from the body of the House of 
Assembly, and vested in each particular member of it. The House, thus deprived of its con- 
stitutional powers of grand inquest, would have conferred upon it the power of a criminal 
tribunal, for which it is unfit, and which would be contrary to all legal and constitutional 
analogy. This plan is full of anomalies. The evidence would be heard by the Committee, 
who would report their opmion ; the finding upon the evidence and decision upon that opi- 
non would be given by a body who did not hear the witnesses, nor the defence of the 
accused, and the final judgment would be pronounced by the King in Council at the dis- 
tance of 3,000 miles, where the accused could not appear, except at a ruinous expense, and 
upon a form of proceeding so unprecedented as to leave the accused without the protection of 
those rules of law which are intended to serve as barriers for innocence against injustice 
attempted to be perpetrated by private individuals or bodies of men. 

In the present state of the province do you not think there would be some danger, that 
even the Legislative Council might be under the influence of political feeling, and that their 
decision on an impeachment might be more determined by political feelings than the decision 
of the House of Lords would be in England ?—There are inconveniences inseparable from a 
small society, one of which is their greater liability to local and personal prejudices ; but this 
inconvenience would exist under any form of tribunal that we can conceive established within 
the colony in less or greater degree ; and a tribunal without the colony is liable to such great 
conveniences as to be equivalent to a denial of justice, and to an encouragement of calumny 
on the one side, and of neglect of the law on the other; innocence and guilt being thereby put 
on Be same footing. The security and protection of the accused must be founded in the 
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fact, that the members of the Legislative Council, being nominated for life, are not liable to 
be influenced by the same fears as the members of the Assembly, at the same time that, if 
properly composed, a majority of the Council would be independent of the Crown, thus 
securing to the subject a tribunal, the majority of whose members would be independent both 
of the Crown and people. One additional advantage from the nomination of the Legislative 
Council as a tribunal for trial cf impeachments would be, that it would impose a higher 
responsibility on the Crown in selecting persons for that body; and that the high judicial 
powers thus conferred upon it would give to, and receive from its legislative powers addi- 
tional weight, and thereby render it more fit to occupy the intermediate place assigned it by 
the constitution. Any objections to this measure, founded upon the composition of the 
Council at any given time, we do not consider of any weight ; powers can be conferred on no 
body that may not be abused; the publicity of the proceedings too within the colony, and 
the action of public opinion, founded upon fair public legal investigation, would operate as a 
salutary and sufficient control, both on the accusers and upon the body thus called upon to 
perform the functions of a judicial tribunal. 

In the present state of the colony would not the Legislative Council be defective in this 
requisite of a criminal tribunal, viz. that such a tribunal shall give public satisfaction ; would 
not both the accusing party, if that party should be the House of Assembly, and the majority 
of the public, if the constituents of the representatives of the people are so to be considered, 
be sure to be dissatisfied with the judgment of the Legislative Council ?—The end of every 
tribunal, as we understand it, is justice ; and, so far as criminal proceedings are concerned, the 
sympathies of the people at large will always ultimately support the side of justice. The pub- 
licity of the proceedings excludes the artifices by which popular hostility is frequently main- 
tained against individuals who have been invested with high powers, whilst the same publicity 
obliges the judges to do what is right, and makes public functionaries careful of the manner 
in which they exercise the powers confided to them ; at all events, and under any circum- 
stances, justice is the main end of all governments, and cannot be sacrificed to popular feeling 
under any circumstances, without leading sooner or later to the subversion of the government 
that will not support it. 

Mr. Stewart said, that for himself he thought the decisions of the Legislative Council 
would give more satisfaction to the people at large than those of any other tribunal that 
could be devised. On public accusations the sympathies are apt in the first instance to run 
strongly and decidedly against the party accused, and this down to the instant of the public 
trial, but it is otherwise then ; and the acquittal of a man really innocent will, whatever may 
have been the violence of the prejudices before against him, soon meet public approbation. 
The error of the people on this head lies generally rather the other way. 

Mr. Neilson thought in the present state of the province there would be a want of confi- 
dence in the first instance, that ultimately the opinions of enlightened men would prevail, 
and that if the Council pronounced equitable judgments they would be approved. 

Mr. Young agreed with Mr. Neilson and Mr. Stuart, as far as the mass of the people 
was concerned, but in respect to the House of Assembly, as at present comprised, he was 
of opinion that it would object to the decision of any tribunal whatever which would pro- 
tect a public officer from an unjust accusation, by permitting him to have a fair trial. 

Do you think the Assembly will ever consent to make the Council a court of impeach- 
ment ?—We think the present House of Assembly would not. 

Bearing this in mind, what would you say to a proposal which should go to allow the 
King on the address of either House to issue a commission appointing two or more members 
of the other House and a barrister of at least 20 years’ standing at the Canadian or English 
bar, as a court for the trial of the accusation ; and in case the commission consisted of less 
than 12, the trial should be by special jury ?—We think the plan objectionable; there is 
no precedent for it, as far as we know; it would vest an extreme power in the Crown, or 
rather in the Governor for the time being; the people would have no confidence in such 
a tribunal; it would be liable to all the prejudices to which the Council is now considered 
liable as a tribunal for the trial of impeachments, without having the power of that body ; 
liable besides to all the inconveniences belonging to a tribunal selected for a particular 
occasion ; it would not have sufficient weight to determine to the satisfaction of the public 
the grave matters brought before it ; its acquittal or conviction would be considered as the 
act of the individuals composing the court, and would subject those individuals to praise or 
blame, without leaving anything stable or fixed behind. : 

The responsibility too, instead of attaching to a body having a high character to maintain, 
and whose occasicnal errors or aberrations might be subsequently corrected and itself 
restored to its proper weight, would, like other acts of individuals, only end with the in- 
dividuals themselves. In the cases where it would be necessary to name members of the 
House of Assembly, they would be under popular influence or under the influence of their 
constituents. We do not think a jury necessary or proper for the trial of such offences as 
subject a person to impeachment; some only of which are indictable before a common law 
court. 

_ Mr. Weilson said broadly, that he, for himself, objected to any tribunal for the trial of 
impeachments that was not conformable to the British constitution ; that so long as we 
have a part of that constitution we ought to have the whole; and in this opiion the other 
gentlemen afterwards expressed their concurrence. 

Amongst the political differences of the colony, may not the case occur of an address 
against a judge coming from the Legislative Council ?—We do not think such cases would 
occur. If a legislative councillor has a charge to prefer against a judge, we presume he 
would think it proper to present it to the Assembly as the grand inquest of the country j 

an 
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and I do not suppose be would ask the Council (supposing it to be the tribunal before 
which the accusation was to be tried) to prejudge the question by entering into a previous 
inquiry. 

"Then would you not wish that the judges, besides being liable to impeachment, should 
(as in England) be removable on the address of both Houses ?—We would. 

Would not the power of addressing the Crown somewhat interfere or clash with its func- 
tions as a tribunal of impeachments ?—We do not think the two functions would clash ; the 
same two powers exist in the House of Lords. %, Rone 

Considering that the Crown makes it an indispensable condition of surrendering the 
appropriation of the hereditary revenue that the judges should be made independent, and 
the Assembly will not join in making them independent, unless a court of impeachment be 
established, other than the Legislative Council, and you entertain the opinion that the 
Legislative Council is the only body fit for a court of impeachment ; would you let the 
whole measures fall to the ground, or would you apply to the Imperial Parliament, or what 
other course would you pursue ?—Mr. Stuart said, I think that the interposition of the 
authority of the Imperial Parliament would become necessary. 

Mr. Neilson said, if by the whole measure be understood the permanent provision for the 
support of civil goverument and administration of justice, 1 should say that the refusal of 
the Assembly to make such a provision would be sufficient to justify the interference of the 
Imperial Parliament in support of the Government and constitution. _ 

Mr. Young said: Even independent of the consideration of the civil list which is to be 
obtained by the cession of the hereditary revenue, I think the measure of the independence 
of the judges, and the establishment of a court of impeachments, to be of sufficient import- 
ance to call for the interference of the Imperial Parliament, if they cannot be obtained in 
any other way. I look upon these measures as essential for the maintenance of the autho- 
rity of the Judges, and to restore confidence in the administration of justice. 

Mr. Duval. The refusal of the Assembly to make provision for the necessary and un- 
avoidable expenses of the administration of justice and of civil government, would, in my 
opinion, not only justify, but make it imperative on the Imperial Parliament to inter- 
fere and secure to us by proper legislative enactments the benefits of the English con- 
stitution. 

Would you wish that the judges, without exception, should be excluded from the Legis- 
lative and Executive Council /—Yes; that is the general wish of the whole country. 

To which Mr. Netlson added, however, that he adhered to his former answer with refer- 
ence to the recommendation of the Committee of 1828, respecting the chief justice. 

Would there be the same objection to retired judges, who would have permanent salaries 
secured to them by law, sitting in the Legislative or Executive Councils ?—Mr Young said, 
he would have an objection to their being members of the Executive, but not of the Legis- 
tive Council. 

Mr. Neilson said that he had formerly answered the same question. 

To Mr. Young.] What is the ground of your objection to a judge who enjoys a pension 
under the statute being a member of the Executive Council ?—I think the Executive 
Council ought not to be a court of appeal. I think that it ought to have nothing to do 
with the audit of accounts ; that it should be responsible for any matters of fact which may 
be stated to the Government in any of its reports, on references made to it ; and to accom- 
plish this, it ought to be composed of heads of departments, each head responsible for facts 
relating to his department, and as a retired judge would not be a head of a department, 
I think he should not be in the Council. 

Why should not a retired judge perform the same functions as the Chancellor does in 
England, in advising the giving or the refusing of the Royal assent to bills which have 
passed the other branches of the Legislature, or as to affixing the provincial seal to any 
Acts of State which require it?—This duty has, as I understand, hitherto been performed 
in this province by the Attorney-general. 

Do you think it would be likely to be better performed by a retired judge ?—I should 
think the Attorney-general more likely to form a correct judgment (being in full practice) 
than a retired judge, who may not have attended to business for years. 

The other gentlemen did not offer any opinion in answer to the three last questions. 
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SECOND REPORT. 


May ir PLease your Lorpsuip, Quebec, 12th March 1836. 


1. IN our Report on the conditions to be annexed to the cession of the Crown 
Revenues in this Province, we expressed our understanding that the measure 
would not be carried into effect until the arrears due to the public servants were 
liquidated. The determination of the Assembly on that matter is now declared. 
They have voted an Address to His Majesty, in which they announce that they 
have postponed the consideration of the arrears, and determined to refuse any 
future provision for the wants of the local administration, in order the better to 
insist upon the changes which they require from the imperial authorities. Their 
utmost concession (and they desire it may not be taken for a precedent), is to 
offer a supply for six months, that time being allowed to His Majesty’s Govern- 
ment and the British Parliament to decide on the fundamental alterations of the 
Constitution, and other important measures included in the demands of the 
Assembly. 


2. This Address appears to have been adopted in consequence of the Assembly’s 
having seen certain extracts of the Commissioners’ instructions, published by the 
Lieutenant-governor of Upper Canada, and having formed the opinion that the 
tenor of those extracts was not sufficiently favourable to the ends which the 
House calis for, as required by the public good. As we understand that the 
particulars of the progress of affairs in the Assembly have been conveyed to your 
Lordship by the Governor-in-chief, and as a communication of that nature seems 
to fall more peculiarly within the province of the Executive Government than 
the sphere of our duties, we shall not enter here into any narrative of the order 
of proceedings, or any statement of the supposed views of partics in the House, 
We shall only observe, that the present is the first occasion on which, without 
any complaint of grievances in the administration, the Assembly has refused the 
means of conducting the Government, for the sole and avowed purpose of pro- 
curing changes in the Constitution. In the year 1833 the Assembly passed 
a Bill of Supply, with certain conditions, which induced the second branch of 
the Legislature to reject the measure, as being, in their view, unconstitutional. 
In the next year the House became involved in disputes with the Executive, 
which led them to disperse suddenly, and without taking the estimates into con- 
sideration. On the meeting of the Provincial Parliament in the ensuing year, 
1835, a similar separation of the Assembly took place, for, finding that the 
Governor’s warrant for their contingent expenses was withheld, they declined to 
proceed to business. In all these cases, the means of carrying on the admini- 
stration of the country were rather lost indirectly, than deliberately denied by 
the representatives of the people. The decision is now embraced on its own 
merits ; and the reasons for it are to be collected from the Address to the King. 


3. Certainly the conjuncture is one in which His Majesty’s Government 
might suppose that it would find some motive of peculiar urgency among those 
assigned by the Assembly for its determination. We are far advanced in the 
fourth year since there has been any appropriation of provincial funds to the use 
of Government; and although a sum, temporarily contributed from the British 
Treasury, has relieved the Civil officers, so far as to give them one year’s salary 
during that period, the third year is passing away, during which they have 
not had the smallest fraction of their earnings in the service of the public. 
The distress and embarrassment which this state of circumstances has inflicted 
on the functionaries of the Province may be easily conceived. Many are living 
on money borrowed at an exorbitant interest; some cannot but be reduced to 
the verge of ruin: and to show that this suffering of individuals is not unattended 
with danger to the general welfare, it may be enough to remark, without pain- 
fully dwelling on private circumstances, that the Judges of the country are 
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amongst those who are left to provide for their subsistence as best they may, 
after three years’ stoppage of their official incomes. 


4. This condition of affairs might naturally have been expected to terminate 
with the commencement of the present session. In the two previous years the 
supplies had failed in the Assembly, either from differences with the Governor 
for the time being, or from the refusal of funds for the payment of their contin- 
gent expenses ; but when the Provincial Parliament last met, these grounds of 
dissension were removed. Your Lordship will not perceive, amongst the grounds 
assigned for prolonging the financial difficulties, any complaint against the 
existing Provincial Administration, or the assertion of any demerit in the par- 
ties who will continue to be deprived of their lawful remuneration. No local 
cause of quarrel is alleged, of which the settlement might be indispensable 
before the public business could proceed; on the contrary, it is stated openly, 
and without disguise, that changes of a political nature are the end in view, and 
that, until certain acts be done, competent to no other authority than the Impe- 
rial Parliament, and comprising organic changes in the Constitution, by virtue 
of which the Assembly itself exists, that House will never make another pecu- 
niary grant to the Government. Thus the public servants, no parties to the 
contest, are afflicted merely as instruments, through whose sufferings to extort 
concessions totally independent of their will to grant or to refuse. It is scarcely 
necessary to remark, that the objects, for the enforcement of which even such 
means as these are thought expedient, have never been positively refused, but 
have only been referred to a Commission of Inquiry, in order that, before the 
Executive branch of the Government undertakes to recommend changes of a very 
important and extensive nature, it may receive advice from persons entrusted 
with the confidence of His Majesty. This, however, has not proved enough. 
Apprehensions of delay from the Commission, and doubts of the freedom with 
which it will act, are expressed in the Address; and the Assembly intimates, 
with frankness, that it will allow of no deliberation; that either its demands 
must be acceded to forthwith, or that it will employ its power over the supplies, 
to render the government of the country impossible. 

In thus repeatedly marking the position taken up in the Address to His 
Majesty from the preci we have no wish to convey any opinion, beyond 
what the statement of the facts implies, upon the conduct of that body; we only 
desire to point it out to your Lordship, distinctly and emphatically, that the choice 
offered to His Majesty’s Government and to Parliament is between an instanta- 
neous and unqualified compliance with the demands of the Assembly, on the one 
hand, or, on the other, a recourse to some other means than their liberality, for 
the maintenance in Canada of those administrative and judicial establishments, 
without which society cannot be held together. 


5. Finding matters reduced to this issue, we think it our duty to address to your 
Lordship a Report on the subject. We feel called upon to do this, first, because 
it is stated in your Lordship’s instructions, that to inquire into the financial 
affairs of the Province, and to aim at relieving the Executive Government and 
the two Houses of General Assembly from the unhappy distractions of the last 
fifteen years, may be deemed the main object of our employment; and secondly, 
because, as Commissioners for the investigation of all grievances affecting 
His Majesty’s subjects in Lower Canada, we know not where we could turn our 
attention to a more urgent grievance than the unmerited distress of a numerous 
body of persons whose claims on the public are rejected—than the consequent 
embarrassment to local trade —and the appearance to the world at large of dis- 
tractions calculated to injure the commerce of the Province, and prevent the 
influx of capital and enterprize from the mother country. 


6. The demants of the Assembly are as follows : 


First, the introduction of popular election into the Legislative Council. 

Secondly, the direct responsibility of the Executive Council, ‘“ conformably,” 
according to the words of the Address, “to the principles and practice of the 
British Constituticn.” 

Thirdly, the immediate cession to the House of Assembly of the whole public 
revenues of the Province, from whatever source derived, without any preliminary 
stipulation for a Civil List, or for the continuance of a few life charges created 
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on some of the hereditary portion of those revenues, before the cession of His 
Majesty’s right to them was contemplated by Government. 

Fourthly, the repeal of certain Imperial Statutes, which are described as 
noxious Acts, comprehending, “amongst others,’ the Act of 6 Geo. 4, c. 59, 
commonly called the Tenures Act, and the recent Act passed in the fourth year 
of His present Majesty’s reign, incorporating a Company to hold lands in Lower 
Canada. The other Acts alluded to under this head are not specified. 

Fifthly, the admission of that essential control in the Legislature over the 
management and settlement of the waste lands, which, it is observed, would be the 
direct consequence of the principles of the Constitution. 

7. The first observation that occurs to us upon these demands is, that most of 
them go beyond what, by its constitutional powers or privileges, the House of 
Assembly can ask asa right, and that in particular the demand respecting the 
Elective Council involves a vital alteration of the Constitution to which alone 
their own Assembly owes its existence ; and therefore if it should happen that in 
resisting such demands, the privileges of their own body should be curtailed, or 
even its very existence endangered, the consequences will be only such as the 
House has brought upon itself by engaging in the contest. In fact the parties who 
demand the change, do it only upon the presumption that the Constitution of 
1791 can work no longer in Lower Canada, and, therefore, even with them the 
question merely is, in which direction it shall be altered. So long as the pre- 
tensions of the House of Assembly were confined to matters of finance, its desire 
to enjoy the entire control of the receipts and expenditure of the revenue could 
be supported in great measure by the privileges it sees exercised in the House of 
Commons ; and so long as they withheld their votes of money for the attainment 
of any object within the exercise of their constitutional rights, taken in their 
widest sense, their proceedings might be justified by doctrines admitted in the 
mother country; but in advancing to a demand unquestionably beyond their 
constitutional privileges, and involving the destruction of a branch of the Legis- 
lature co-existent and co-ordinate with their own, no precedent can be looked 
for but in the unhappy page of our history which contains the record of our civil 
wars. After these preliminary observations, we proceed to examine the effects 
of complying with the demands of the Assembly, this being the first of the 
courses which appear open to the Government. 

8. With respect to rendering the Legislative Council elective, it is not neces- 
sary that we should pronounce any opinion on the question taken in an abstract 
and general form: we shall rather confine ourselves to the subject as regards 
this Province. There is no doubt that the measure would occasion some real and 
much apparent diminution of authority in the mother country. Lower Canada, 
with an elective Assembly and an elective Council, would bear a considerable 
resemblance to the independent States in the neighbourhood ; and it is probable 
that the administration of her affairs would, in point of fact, concentrate itself, 
somewhat more than at present, within the limits of the Province. We are not, 
however, prepared to say how far such a state of things might, necessarily and by 
its own nature, be either inconsistent with good government, or prejudicial to 
the duration of the connexion with the mother country, in a colony inhabited 
by a homogeneous and united people. It is enough for us to remark, that in 
Lower Canada, unfortunately, such is not the condition of the people. We are 
far from wishing to imply that those who now demand an elective Council in 
this Province look to shaking off the dependence on the mother country ; on the 
contrary, it would seem a more probable supposition that they desire still to 
avail themselves of the protection of Great Britain, as of a shield under which 
their own resources might be developed, and their national existence secured, 
better than by their incorporation with any other state, or even by the attainment 
of immediate independence. But they may naturally seek for themselves all 
real authority in the country, and this we think would unquestionably be effected 
by the measure which we are contemplating; for we believe it impossible to 
devise any fair and impartial form of election, through which the great majority 
of a Council elected by any constituencies in Lower Canada could be other than 
of the party which dominates in the Assembly. This is precisely the result which 
is dreaded by those inhabitants of the Province who are opposed to an elective 
Council. The change demanded in that respect is deprecated in the most earnest 
and solemn manner by almost the whole of the commercial class in the Province, 
and by incomparably the largest number of persons of direct British descent. 
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Should the powers of the Assembly be augmented and consolidated by drawing 
the second Chamber from the same source as the first, there is a large body in 
this Province whose writings and declarations show, that there is no injustice or 
oppression to which they would not think themselves exposed. It is not willingly 
that we advert to the grievous distrusts which prevail amongst the different 
inhabitants of this Province ; nor, in doing so, do we wish to imply any estimation 
of the extent to which the impressions of either party regarding the other may 
be just. But we feel bound to declare our opinion, as to the probable course of 
events, that the English portion of the community, and especially the commer- 
cial classes, will never, without a struggle, consent to the establishment of what 
they consider little short of a 'rench republic in Canada: we believe that if the 
measure they regard in this light were adopted, the presence of a commanding 
British force might become necessary to prevent a collision between the two par- 
ties. Under these circumstances, and with a population so divided, it remains 
to be judged whether the Government can with propriety concede a change in 
the Constitution, on which so serious a difference of opinion exists. For our own 
part, we should probably have thought it proper to defer our Report on this sub- 
ject until we had made more detailed inquiries, specifically directed to the pre- 
sent point: but the Assembly does not admit such a course. It has appealed 
directly to the Imperial Authorities, and with measures which make it impossible 
to suspend a decision. If, therefore, our opinion be required by His Majesty’s 
Government now, we must report, in the honest and unbiassed exercise of that 
free judgment which His Majesty has commanded us to employ on all matters 
falling under our investigation, that we do not think it advisable, at once and 
without further consideration, to introduce the principle of popular election into 
the Legislative Council of Lower Canada. 

9. Having been compelled to lay so much stress on the influence of feelings 
connected with national distinctions, we ought, perhaps, in fairness to apprize 
your Lordship, that of the persons of British extraction in the Assembly, more, 
we believe, than half are in the habit of voting with the French Canadian party. 
The fact however is, that though English by birth or origin, the greater part of 
them do not represent English constituencies. If proof were wanting that 
national distinctions do exercise an influence on the course of affairs in this Pro- 
vince, it might be supplied in the absence of all sympathy on the part of the 
House of Assembly in the existing distress of the public officers. Those officers 
are for the most part of English origin, a fact on which, taken in itself, it is need- 
less for us to make any comment, but which, we think, explains the treatment of 
the public functionaries by the members of Assembly. If both spoke the same 
language, used the same habits, and had those ordinary feelings of sympathy 
which must follow from any familiar intercourse in private life, we do not believe 
it possible that one of the two could find resolution to plunge indiscriminately 
the whole of the other class into difficulties, not for any acts of their own, not 
even for any obnoxious sentiments they might hold, but in order that, by their 
losses, a third party might be induced through compassion to surrender objects 
desired at its hands. 

1Q. Before passing on from the demand for an elective Council, we cannot 
refrain from mentioning our concern that the mere expression of an indisposition 
towards it at the outset should have been judged by the Assembly an adequate 
reason for arresting the course of Government, and threatening to enter into an 
almost mortal struggle with every authority suspected of repugnance to the 
favourite plan. Great Britain has dealt out privileges to Lower Canada with no 
niggardly spirit; she has bestowed upon the Province a constitution closely imi- 
tated from her own; and if some unavoidable defects be found to impair the 
analogy, it is surely no intolerable grievance that the mother country should 
hesitate to destroy, on that account, the general conformity of the subordinate 
government to her own. With that order of government which contents the 
mother country, she may without harshness require that the colony likewise 
should be content. Even to those, therefore, who are satisfied that the Council 
ought to be made elective, we do not think that the refusal or delay of such a 
measure on the part of Great Britain can constitute a valid ground of hostility 
to the Imperial Government. For such persons the obvious course is the one by 
which most great changes are attained in free governments, namely, argument, 
persuasion and perseverance; nor would that country deserve the name of 
freedom in which extensive alterations were to be accomplished by a par 
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sudden enforcement of opinion, not listening to dissent—not allowing of inquiry 
—but overbearing all liberty of discussion with a violence to which no delay 
would be endurable. 

11. With respect to the Executive Council, we believe the general purpose 
contemplated by the Assembly to be, that it should be composed of persons re- 
movable at will by the Governor, and whom he should change from time to time, 
so as to keep them in unison with the majority of the Assembly. Although we 
have bestowed much attention on this project, and have turned it in various 
lights, there appears to us, on examination, to be involved in the plan one objec- 
tion which must always render it inadmissible. In England, where it is the 
maxim of the Constitution that no wrong can be imputed to the sacred person of 
His Majesty, the responsibility of measures of state is annexed to his confiden- 
tial advisers; but here the head of the Executive Government is a servant of 
His Majesty, responsible to the King for his conduct, and amenable as well to 
public opinion as to impeachment at the bar of Parliament; and it follows that 
his measures ought to be under his control, in like manner as their consequences 
rest upon his character. But to render the Executive Councillors answerable to 
any but the Governor himself, would require that they should have new power 
proportioned to their new responsibility, and all the power conferred on them 
must be subtracted from the Governor. It appears, therefore, to be the direct 
tendency of a Council, responsible in the sense we are now considering, to with- 
draw part of the administration from His Majesty’s representative in this Province, 
and to abridge, to that extent, the efficiency of the functionary on whom, above 
all others, His Majesty must rely for retaining the allegiance of the Colony. 

There are other questions connected with the Executive Council, of which the 
consideration will be requisite, but it is not necessary to enter into them upon the 
present occasion. 

12. In proceeding to the remainder of the demands of the Assembly, we must 
observe, that as the failure of any one has been regarded as a reason to vitiate 
the concession of all the rest, the remarks we have made on the preceding topics 
render it of less immediate consequence to adopt a decision on the others. 

13. It is entirely our wish that the public revenues of the Province, from what- 
ever source derived, should be subjected to the application of the Legislature ; 
and in every year when they have not declined to make any appropriation at all, 
the only exception to that rule has consisted of the proceeds of sales of lands, 
and licences to cut timber. Upon offering for the sake of peace to surrender that 
fund, and to give up absolutely the control of the other Crown revenues, His 
Majesty, never doubting his constitutional right to the money, made no stipula- 
tion for any prospective advantages from it; the Governor was only commanded 
to require security for a few life charges placed upon the land and timber fund, 
before a thought of abandoning it had been contemplated by the Government. 
The Assembly answers, in the present address, that the money must be surren- 
dered without any condition, and adds an intimation that, with respect to the 
charges which it is wished to secure, its mind is decided. We regret the conti- 
nuance of a dispute with the Assembly on any question, and most of all ona 
question of finance ; and it is painful to witness the protraction of a distressing 
conflict for the sake of a very insignificant sum of money; but we must say, that 
if the feelings of the House in this matter are so unbending that the Government 
must choose between standing on its rights or else betraying the honour of the 
Crown, and sacrificing the established interests of three or four helpless indivi- 
duals, we think there can be no hesitation which is the proper course. The 
pensions and allowances at issue amount to less than 700/., and are of a nature 
continually to decrease. That such a sum as this should be wrested into a 
ground of dissension between the Province of Lower Canada and the Government 
of the British Empire, is a truly mortifying consideration. But seeing the variety 
of matters in which the hostility of the Assembly is used as a threat to compel 
the Government to unwilling sacrifices, it is plain that any concession from such 
a motive would be fatal, and consequently that there is the more reason, in the 
case we are now considering, that His Majesty’s Government should not swerve 
from a principle essential to its character for justice. 

14. Next we turn to the Imperial Statutes, of which the repeal is demanded. 
On the repeal of the Tenures Act, 6 Geo. 4, c. 59, we have not much to add to 
the remarks in your Lordship’s instructions, from which your Lordship draws the 
conclusion that His Majesty’s Ministers ought not to propose to earaaaay any 
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further interference with that statute. Assuming that by the more recent Act of 
Parliament on the same subject, 1 Will. 4, e. 20, the Provincial Legislature is 
sufficiently empowered, as your Lordship appears to be satisfied that it is, to 
alter, amend or repeal the Tenures Act, we cannot but think it far the safest 
course to leave the subject entirely to the local Legislature, so as to ensure a suf- 
ficient knowledge of any interests created under the Imperial Statute, which an 
abrupt repeal from home might injure. It has been objected, we are aware, that 
by leaving the subject to the Provincial Legislature, the wishes of the Assembly 
are liable to be defeated by a contrary opinion in the Council. This, however, is 
the very nature and condition of their existence. So long as the Legislature is 
preserved in its present form, the same credit for good intentions must be allowed 
to one branch as to another, and the naked fact of disagreement cannot be taken 
asa presumption against either. Your Lordship will observe, that we do not. 
convey the intimation of any judgment of our own with respect to the effects of 
an absolute repeal of the Tenures Act; but it is precisely from the uncertainty 
of which the subject admits, that we are sensible of the propriety of referring it 
to the legislative authorities of the Province. We may, in investigating the 
matter of Tenures generally, return to this question. Meanwhile, if our state- 
ments in this Report be occasionally hypethetical or incomplete, we can only 
regret a circumstance arising from that premature discussion of almost every 
question of magnitude, which the address of the Assembly to His Majesty has 
compelled. One point at least, on which we can speak with confidence, is the 
repeal of the Land Company’s Act, passed in the fourth year of His present 
Majesty’s reign. Whether the institution of such companies in future be de- 
sirable, and under what restrictions, or what conditions, if any, of previous 
approval by the Provincial Legislature, are matters open to debate, on which 
it will be hereafter our duty to report the result of our investigations. Mean- 
while, we have not a moment’s doubt in stating, that the call for a repeal of the 
privileges of the existing company is inadmissible. ‘The nature of the contract 
with that body seems to have been to a certain degree erroneously conceived by 
the framers of the address. But whatever might be its defects, to cancel from 
political motives the title to a large tract of property, lawfully acquired, and on 
which money has already been expended, would be an act of confiscation, enough 
to destroy every feeling of security in the Province. We do trust that whenever 
the Assembly may quit that attitude of hostility which it has assumed towards 
the Imperial authorities, it will see the necessity of receding from this demand. 
What other Imperial Statutes are required to be revoked, is not stated, but if the 
Act 3 Geo. 4, c. 119, commonly called the Canada Trade Act, be one of the 
number, it is, we apprehend, well understood that there would be no objection to 
repeal it, so soon as the Provinces of Upper and Lower Canada may provide any 
other means of obviating the disputes which that Act was passed to cure. 

15. We find some difficulty in ascertaining the nature of that essential control 
over the waste lands of the Crown, which the Assembly considers would flow 
directly from the principles of the Constitution. In one place it is observed that 
the waste lands are subject to the supreme authority of Parliament, and that the 
Provincial Parliament is fully and “ exclusively” invested with this authority, 
which, the Assembly adds, that House will never willingly renounce; and with 
reference to your Lordship’s instructions, which state upon this subject, as your 
Lordship will remember, that the management of the Crown lands may with 
advantage be regulated by statute, but that the conduct of that management 
ought to remain with the Government, the Assembly informs His Majesty that 
there is a disagreement between its own views and those of the Government. 
Yet in another passage it is declared, that the Assembly does not wish to interfere 
with the due functions of the executive authorities, and that it only claims its 
right to legislate jointly with the other branches of the Legislature upon subjects 
connected with the waste lands. Without uydertaking to reconcile these apparen 
discrepancies, it is enough for us to observe that we entirely adhere to the prin- 
ciple laid down by your Lordship, namely, that the general rules of managing 
the Crown lands may, with propriety, be prescribed by the Legislature, but that 
their application must be confined to the Executive; and if this be the view 
adopted by the Assembly, we are glad that no difference of opinion exists on the 
subject. 

16. Having thus examined the most prominent demands of the Assembly, 
some at least of which it appears evident cannot be complied with, while not one 
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can be rejected without incurring the continuance of that opposition with which 
the Government is at present paralysed, it remains to be considered how this 
effect may be counteracted. The only remaining appeal, as the Assembly itself 
observes, is to the high authority of Parliament ; and in the ensuing portion of 
our remarks, we shall consider ourselves as discussing the proposals which it is 
open to His Majesty’s Government to make to that authority. 

17. Various plans, as might naturally be expected, have come under considera- 
tion at such a moment. We may enumerate the principal suggestions as 
follows : 

ist. A legislative union of the two Provinces of Upper and Lower Canada. 
Without entering into any other discussion of it, we would only observe, that we 
think that this is a question which ought not to be entertained, except with a very 
general prevalence of opinion in its favour in both Provinces. 

2d. The erection within Lower Canada of seven or more districts, of which 
Montrea! and Quebec should be two, and each of the others should consist 
entirely either of lands held by French or by English tenures; that to each of 
those districts or cantons municipal institutions of an elective character should 
be given by charters for the management of their internal affairs, and that from 
each of them 10 or 12 members should be returned for a House of Assembly ; 
which, together with a Legislative Council and a Governor, should constitute the 
Legislature of the Province. If the principle of election could ever be applied 
to the Legislative Council, it would probably be through the means of such 
municipalities as are contemplated in this proposal. With respect to the whole 
plan, we wish to say no more at present than that it would require too much 
time and arrangement to fit the emergency. 

3d. An amendment or suspension of the Act of 1 & 2 Will. 4, c. 23. This 
Act provided that the customs’ duties levied under the statute of 14 Geo. 3, ¢. 88, 
should be appropriated by the Provincial Legislature instead of by the Lords of 
the Treasury ; and the present proposal is to alter the Act, either by entirely 
suspending its operation for a limited term of years, or else by enacting that 
until the several branches of the Provincial Legislature can agree in the exercise 
of the power of appropriation which it confers, that power shall be exercised by 
those who had it before. 

18. A measure of this nature appears to us the best which the exigency of the 
case admits. We do not deny that it will curtail powers we should wish to see 
vested in the Assembly ; for we admit that a power of refusing, as well as distri- 
buting, an appropriation, would properly belong to them. But we have already 
observed, that when the Assembly provoked a contest, with the subversion of the 
existing Constitution in view, the fault became their own should the’ result lead 
to injury to their privileges instead of those which they assailed. The step we 
have proposed is the very mildest, adequate to relieving the Government from its 
pecuniary embarrassments. The amount of the revenues under the 14 Geo. 3, 
received into the chest since the last appropriation to the support of Government, 
would suffice, in conjunction with the Crown revenues, to discharge the whole of 
the arrears due to the public servants ; and by the return, hereto annexed, your 
Lordship will see, that from an average of four years, the future application of 
these two classes of revenue in the same manner may be expected to meet the 
ordinary expenditure of the public service. Thus the Government will be placed 
in a condition to subsist, without the necessity of immediately assenting to every 
change of the Constitution which the Assembly may demand; while yet the 
control of that body over the other portions of the public revenue, and the mul- 
tifarious and important nature of the powers which it will still retain, will afford 
very cogent motives to the Government to attend to its wishes, and cultivate its 
good will. 

19. So great indeed will be the powers remaining to the Assembly, that 
doubts have been suggested whether the alteration of the 1 & 2 W. 4, c. 23, 
though it may abate the immediate difficulties of the Province, will be of any 
permanent avail. In this point of view it is observed, that the Assembly may 
continue its war upon the co-ordinate branches of the Legislature with more 
violence than ever; that the resumption of the duties under the 14 Geo. 3, 
c. 88, will only restore the Government to the same position in which it main- 
tained an unsuccessful conflict with the Assembly in former years; and, there- 
fore, that it would be better at once to advance a step further, and suspend the 
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the proposal, it is said that many arguments may be adduced in its support— 
that not only it will be more decisive, but that, being more evidently based on 
the ditheulty of working the free institutions of Great Britain in a country dis- 
turbed by the jealousies of a divided population, the proceeding would be less 
offensive to the other Colonics of Great Britain than a mode of action from which 
it might be inferred that, m other cases equally, a refractory Assembly would be 
deemed liable to a curtailment of privilege. 

20. We cannot, however, undertake to recommend such a plan. Independ- 
ently of the general objections to any course which would be not merely unpo- 
pular, but utterly unconceived by the community at large before its adoption ; 
of which therefore neither the advantages nor the defects have been exposed by 
the light of public discussion, nor the extent of probable opposition to it indi- 
cated, we shrink from the measure on a view of its own merits. We are per- 
suaded that a local assembly is a benefit essential to good government in a Pro- 
vince such as Canada, and even though deprived of some of its other attributes, 
we think that a body armed with powers of debate and remonstrance, affords 
the best security for a just administration of the executive authority. 

21. The plan which we recommend, namely, an alteration of the 1 & 2 
W. 4, is not destitute of the advantages of previous discussion, and whether or 
not it might leave room for serious opposition, unquestionably it would cure the 
evils now most urgent. It must be remembered that previously to the time 
when the revenues in question were ceded, they fell short of the wants of 
Government, and hence the Assembly triumphed by its control over an indis- 
pensable supplement ; but the resumption of these revenues now, would give the 
Government as much as its existence requires, and would thus really modify 
some of the extreme workings of the Constitution, without incurring the evils of 
its complete suspension. We know not whether we may venture to expect it, 
but it is proper to hope, that the reasoning may be mistaken which assumes 
that the Assembly will push to further extremities a desperate contest with the 
Imperial power. By the measure under consideration it would, for the first 
time, learn that the mother country may exercise another office besides that of 
yielding, and that when there has been every recent mark of respect and con- 
cession on the one hand, it may be prudent to meet it with some forbearance 
on the other. If this should not be the issue, but, on the contrary, the Assem- 
bly should drive the mother country to either renewed efforts of control, or else 
the abandonment of every part of the Constitution which the third branch of the 
Legislature may invade, it will be time enough to determine upon the measures 
required by such an emergency, when their necessity shall be proved by the 
event, and not upon its mere apprehension. 

Your Lordship will see that in the foregoing remarks we have not adverted 
to a dissolution of the Legislature. Amongst the many subjects of which we 
have been forced to a premature discussion, by the unhappy nature of recent 
portions of the session, we will not allow ourselves to be carried into any remarks 
on the representation of the people, or the efficiency of public opinion in this 
Province. We will merely say, without comment, that we cannot at this moment 
recommend a dissolution of the Provincial Parliament. 


We have, &e. 


(signed) GosForD. 
Cuas. Epw. Grey.* 
Gro. Gipps. 


* Previously to signing this Report, I have delivered to the Secretary a statement of my difference 
of opinion as to some parts of it, together with the draft of a Bill referred to in the statement ; in 
order that both of these may be entered upon the minutes of our proceedings, and may go home with 
the Report. 


15 March 1836. (signed) Chas. Edw. Grey. 
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EXTRACTS of the Minute of Proceepines on Monday 14 March 1836. 


Sir Charles Grey delivered in the following paper. 


1. Tu single measure to which 1 would advise His Majesty’s Ministers to have recourse at. 
the present juncture, is to precure from the Imperial Parliament, without any delay, an enact- 
ment of which the substance should be, that where the different branches of the Provincial 
Legislature of Lower Canada have been or shall be unable, from disagreement, to exercise 
the power which it was intended to transfer to them by the 1 & 2 Will. 4, c. 23, that power 
shall be exercised by those who had the exercise of it before. 

2. As the Commissioners are unanimous in recommending this, it is very reluctantly that 
I qualify my signature to this second Report by any notice of dissent ; but it is necessary 
that I should do so to preserve a consistency, without which my opinions must be worthless. 
The Report enters rather loosely, as it seems to me, into a discussion of the most importaut. 
objects of our Commission, which discussion is shown to be immature by the uncertainty 
and incompleteness of the conclusions in which it results. I should have deemed it sufficient 
to have marked in our Report, on the present occasion, the absolute mcompatibility of the 
demands of the Assembly with our instructions, and thei to have recommended rather more 
fully and distinctly than we have done, the step which we all think ought to be taken. Upon 
the Report as it has been settled, Jam obliged to remark, that there are sentiments and 
opinions interspersed in it which I do not entertain; and that of the reasoning, and even of 
the narrative, there are parts in which I am not able to concur. 

3. The objections against substituting popular election for the appointment by the Crown 
of the members of the Legislative Council, are presented much more dubiously in the Report 
than they are impressed upon my mind. I think there would be many advantages in esta- 
blishing a different arrangement of districts within the Province from that which exists at 
present, and with municipal institutions for the management of their internal affairs; but it 
will be found, upon examination, that this would not necessarily involve a repeal of any 
portion of the Act of 1791; and I certainly do not recommend it with the view of its leading, 
as the Report suggests, to the introduction of an elected Legislative Council for the 
Province. 

4. There is a great deal of the reasoning in the Report as to an Executive Council to 
which I cannot assent, though I agree in thinking that it would be pernicious to establish either 
by enactment, or by the instructions of His Majesty’s Ministers, any rule that the Executive 
Council should from time to time be changed, so as to keep it always en suite with the ma- 
jorities of the Assembly. It ought to be borne in mind, that it is the Government of a Pro- 
vince which is in question, and that there are certain relations with the Empire which are to 
be preserved. With a view to these, the appointment of some of the Executive Council 
ought to be made in England, whilst a larger number might be appointed by each successive 
Governor, for the period of his own government, comprising the leading men of all parties 
in the Province ; and of these, two or three at a time only might be summoned to each 
ordinary Council held for the despatch of business. This would enable the Governor to have 
the counsel of those who, at the moment, should be in possession of the chief influence ; 
and to bring together those whose opinions, though different, should approximate. 

5. I will not enter further into the subject of the Tenures Act, than to observe that the 

1 Will. 4, c. 20, does not enable the Provincial Legislature so far to alter the provisions of 
the Tenures Act ; as to prohibit changes from the tenure en fief to that of soccage, which is 
what the Assembly demands. The repeal of the Land Company’s Act is put out of all 
question by our instructions. 
_ 6. As to the wild lands, itis pretty clear that the real meaning of the address is, that 
instead of the Crown lands and wild lands being subjects which can only be taken up by the 
Houses of Legislature upon message from the representative of the Crown, the Assembly 
asserts a right of passing bills respecting these and all other hereditary Crown revenue o1 
property, whenever it may please to do so, and of addressing the Governor on the subject, and 
of enforcing a compliance with its addresses, by withholding the supplies necessary for the 
subsistence of the executive power. 

7. Having thought myself obliged to make the preceding statements, I will add to them 
some corroborations of the recommendation into which the Report resolves itself, but which 
does not appear to me to be placed by the Report on its strongest grounds. 

8. The duties imposed by the 14 Geo. 3, c. 88, were not affected by what is called the 
Declaratory Act of 1778. Whatever opinions, at one time or another, may have been enter- 
tained, this is now a settled principle of legislation for the British colonies, an instance of 
which may be seen in a statute so recent as that of 3 & 4 Will. 4, c. 59, ss. 16,11. The 
Act, therefore, of the 1 & 2 Will. 4, c. 23, did not recognise a pre-existing right of the Pro- 
vincial Legislature, but was meant to permit the exercise by the three branches of that 
Legislature in conjunction, of a power which was before lawfully exercised by officers of the 
Crown, under the sanction of an Act of Parliament. 

9. Those duties were not only imposed permanently by the Parliament of Great Britain in 
1774, for defraying the expenses of the administration of Government, and generally of Civil 
Government in the Province; but the particular application of them was vested in officers of the 
Crown ; and the 14 Geo. 3, c. 88, is regarded by a party which is of great influence in the 
Province, not simply as a statute, but as partaking, in some degree, of the character of a 
public compact, upon the faith of which many persons, and especially many American 

0.3. loyalists, 
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loyalists, were induced to settle in the Province, who considered that a revenue at the dis- 
posal of the Crown, sufficient for all the ordinary expenses of the executive and judicial 
branches of the Government, was an essential and indispensable element of order and of 
eace. 

P 10. It was rather hastily concluded in 1828-29, that as the revenues at the disposal of 
the Crown in Lower Canada then fell short of the expenses of the Civil Government, the 
Government was altogether in a state of pecuniary dependence on the Assembly. The fact 
is, that if the contingent expenses of the two Houses of Legislature had been deducted from 
the estimates, and a few retrenchments had been voluntarily made, which were afterwards 
compelled by the Assembly, the executive and judicial branches of the Government might 
even then have been sustained without any absolute necessity of recurring to the annual vote 
of the Assembly. The duties under 14 Geo. 3, c. 88, were gradually increasing, and at 
the moment of the passing of the Act of 1 & 2 Will. 4, c. 23, they had actually, by that in- 
crease, released the Government from its difficulty, if not from its perplexity, and consti- 
tuted, with the other monies at the disposal of the Government, a fund more than adequate 
to all the expenses of the executive and judicial branches. 

11. The course of proceeding as to the hereditary revenue and civil list of the United 
Kingdom, which was adopted for the first time, I believe, on the accession of His present 
Majesty, was the example probably which induced the Secretary of State for the Colonies, 
in 1831, to give up the power of appropriating the duties of the 14 Geo. 3, c. 88, without 
securing by the same, or by a synchronous enactment, an adequate list of permanent ap- 
propriations for the support of the Civil Government. But although the Commons of the 
United Kingdom, after the concession of the hereditary revenue was made by one enactment, 
did not hesitate to provide permanently by separate and subsequent statutes for the Civil 
Government, experience shows that the Assembly of a Province, distracted as this is by par- 
ties, ought not to be subjected to the same temptation. It is better to appear over cautious, 
or even suspicious, than to hazard the stability of a Government; and at all events, as the 
Act 1 & 2 Will. 4, c. 23, conferred a power which was to be executed by three parties, it 
would not have been superfluous to have provided against the contingency of the parties not 
being able to agree, or of the power, for any other reason, not being exercised, This is no 
more than what is done in the ordinary transactions of private life, as where a matter is re- 
ferred to the arbitration of two or more, or where anything is to be done by the appointment 
of a parly who may omit to make any. 

12. The urgent difficulty of the present moment, and the peculiar applicability of the 
remedy to the crisis, might, without overcharging them, have been more forcibly stated than 
in the Report. Sir James Kempt, in the Report of the 1834 Committee of the House of 
Commons on Lower Canada, pp. 111-113, acknowledged that he could not undertake to 
govern Lower Canada, without having the duties of the 14 Geo. 3, c. 88, or some equiva- 
Jent revenue placed permanently at his disposal. The necessity of discharging the arrears, 
and the circumstances by which the faith of Government is pledged to this measure, might 
have been more fully detailed ; the progress and increase of the mischief arising from the 
present state of affairs more pointedly expressed ; and the attention of His Majesty’s Minis- 
ters might have been drawn to the strong, though justifiable, measure of the Legislative Coun- 
cil’s having stopped the greater part of the money bills, to prevent the money due for the 
services of the Civil Government from being dissipated in miscellaneous appropriations. 

13. The bill which I would submit to His Majesty’s Ministers for the purpose of its being 
laid before the House of Commons upon the present emergency, is neither a repeal nor a 
suspension of the 1 & 2 Will. 4, c. 23, nor can it even be called an amendment so properly 
as a supplementary enactment, which, as it seems to me, ought to have been an original 
clause of the Act; and it would leave the three branches of the Provincial Legislature at 
liberty to exercise at any time, in the whole or in part, the power conferred on them by the 
1 & 2 Will. 4, whenever they can agree in doing so. I deliver to the Secretary to the 
Commission a draft of that bill to be sent home herewith. 

14. I am not aware of any other practicable method than that which we have recom- 
mended, of at once discharging the arrears due for the administration of justice and service 
of the Civil Government, and of sustaining the executive and judicial branches in the discharge 
of their respective functions, unless indeed the Imperial Parliament should think fit to 
advance what might be necessary for these purposes out of the revenues of the United King- 
dom, as in fact it was wont to do, until the Province offered to take the whole on itself. It 
is questionable, perhaps, in more instances than that of Canada, whether it would not be 
both politic and just that the mother country should provide for a share of the expenses of 
the Governor and Executive Council of a Province, on the ground that a part of their duties 
at least are the management, not of the internal affairs of the Province, but of the relations 
between the Province and the Empire. If Parliament were to authorize only a loan, it might 
be secured to an amount more than sufficient for the occasion, upon the hereditary revenue in 
Canada, and on the proceeds of the sales of wild lands. These suggestions, however, are 
made only to meet the case of unforeseen objections existing against taking the course which 
we have pointed out. In preference to any other remedy, I recommend distinctly and decid- 
edly the supplementary enactment set forth in the preceding paragraph; and that although 
annual accounts should be laid before the Assembly by the Government, of the application 
of the monies thus to be placed at its disposal, nothing should be cluded in any estimates 
for which an appropriation by the Assembly is not really necessary. A great deal of the 
present misunderstanding in Canada, as to revenue and finance, will be found to have grown 
out of a practice of observing no accurate or steady distinction between accounts and 
estimates. 

15. T eantot 
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15. I cannot express as I should wish the importance which ought to be attached to a 
prompt use of the opportunity which is presented by the address of the Assembly to His 
Majesty. If it is missed the Government will go rapidly down stream: if it is rightly, b 
which I mean temperately, but firmly, used, I see nothing in Canadian affairs which, wit 
skill and forbearance, is not capable of adjustment. The proposal to Parliament of such a 
bill as we have suggested ought not to be clogged or encumbered by any other measures of 
Canadian policy ; but probably before it can have passed into a law the Commissioners may 
be prepared to recommend definite and practical measures — 


1. For alterations in the Executive Council. 
2. In the Legislative Council. _ Sie 
3. For the establishment of municipal districts. 


Of these the two first might, according to my opinion, be effected by instructions issued by 
His Majesty in Council to the Governor, the third by a provincial statute, if the two houses 
of Legislature could be brought to agree in it. é 

16. I wish to close my remarks by a statement that I am decidedly adverse to a repeal of 
the Act of 1791, which is spoken of in the Report. This measure would not be really dis- 
agreeable to any of those who from any motives, however discordant and various, desire to 
change the relations of the Province with the mother country; but to a certainty it would 
throw the Canadas into confusion, and would be held forth to the world by some as a justi- 
fication for a declaration of independence. 


(True extract.) 
(signed) T. Frederich Elliot. 


EXTRACT of the Minure of Procerpines on Monday, 14 March 1836. 


Sir Geonrce Gipps stated that in conformity with the course of proceeding prescribed to 
the Commissioners, in their instructions of the 17th of June 1835, No. 2, par. 11, he desired 
to place upon the Minutes some remarks connected with, and arising out of, their second 
Report, and he accordingly handed to the Secretary a paper, of which the flowing is a copy. 

1. In the Report which we have this day adopted there is nothing to which I decidedly 
object ; but it does not appear to me to contain so clear and comprehensive a review of the 
subjects which must now force themselves on the consideration of Government, and of the 
Imperial Parliament, as will be expected of us now that we have been upwards of six months 
in the country, and [ am therefore desirous of placing on record, in a more decided manner, 
my own views and the opinions which | have formed on some of the points at issue. It may 
indeed be said, that the question as to what is now to be done, is a narrow one, and that we 
should not travel beyond it ; but I cannot help thinking that more will be looked for from us, 
and that the occasion is one in which a general review of the political state of the country is 
called for. 

2. I join in the main recommendation of the Report, namely, that as an immediate mea- 
sure, recourse must be had to a suspension or alteration of the 1 & 2 Will. 4, c. 23; and 
Ido so, because, whilst I think the demands of the Assembly cannot be complied with, 
1 know no way by which the means of paying the public servants, and of carrying on the 
Government, can be procured, except by the resumption of the revenues of the 14 Geo. 3, 
unless, indeed, the Imperial Parliament should be disposed to furnish the money, which 
I think very improbable ; or that it be determined at once to suspend the Constitutional Act 
of 1791. This latter course is one which I cannot take upon myself the responsibility of 
advising, though in some respects I think it would be hardly more objectionable than the 
suspension of the Act of Will. 4, whilst it would unquestionably be more efficacious. I am 
indeed very far from regarding the resumption of the revenues of the 14 Geo, 3, as a safe, 
easy or efficacious measure, and it is only with the greatest reluctance that I can contemplate 
a course of proceeding which will take from the representatives of the people their now acknow- 
ledged privilege of disposing of all monies raised within the Province by taxation. A thorough 
conviction that there has been on the part of the Government a sincere desire to avoid the 
necessity of such a coercive measure, and that the Assembly have brought it on themselves 
by their own violent and unconstitutional proceedings, can alone reconcile me to its adop- 
tion. I do indeed feel that it is necessary, and therefore I cannot refuse to take my share in 
the responsibility of advising it. 

3. I cannot, however, concur in the opinion entertained by one of my colleagues, that the 
non-insertion in the Act of the 1 & 2 Will. 4, of aclause authorizing an appropriation by the 
Treasury, in default of any being made by the local. Legislature, was either an oversight or 
an omission to be deplored. I consider that Act to have been passed in consequence of the 
opinion broadly expressed by the Committee of the House of Commons in 1828, that “the 
real interests of the Province would be best promoted, by placing the receipt and expenditure 
of the whole public revenue under the superintendence and control of the House of Assembly ;” 
and | conceive that the measure was intended to carry with it a full recognition of the prin- 
ciple, that England ought not to interfere in the internal pecuniary concerns of the country ; 
a principle which i believe to be just and proper. I must even add that I can see no good 
reason why the hereditary revenue was by the Committee excepted from the rule, or why it 
ie a in 1831 conceded with the rest, conceded, I of course mean, in exchange for a 
civil lst. 
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4. And although I do not mean to deny that an Act of appropriation, like any other Act 
of Parliament, to be complete must be enacted by the three branches of the Legislature, I 
am firmly of opinion that the practice which has obtained in England, of vesting the control 
over the who! revenue, not only primarily, but virtually in the representative branch of it, 
is a salutary one, and conducive to good government ; and [ believe that the practice would 
be no less salutary in Canada than in England. 

5. In being forced, then, by the pressure of present circumstances, to recommend a devia- 
tion from this wholesome rule, I would earnestly desire that it should be done in the least 
objectionable manner ; and I think it would be less objectionable to suspend the operation 
of the 1 & 2 Will. 4, for a definite period, say three or five years, or until some stated con- 
ditions (such, for instance, as that of paying up all arrears, and providing a civil list) should 
be complied with, than to suspend it in the indefinite way that would be effected by an 
additional enactment, providing that in any year in which the three branches of the local 
Legislature could not agree in the appropriation of the revenues, they might be appropriated 
by the Treasury, or, in other words, by the Governor, who is one of the three. Such an 
enactment, if not limited as to time, would have the effect of excluding for ever any efficient 
control on the part of the popular branch of the Legislature ; and even if limited to three, 
five or seven years, would seem to carry with it the acknowledgement, that the Legislative 
Council is to have as much weight in the disposal of the public money as the Assembly, 
which is what, in my opinion, it ought not to have; I believe it to be absolutely essential 
for the preservation of harmony between the several branches of any Legislature, that the 
duty or privilege of controlling the public expenditure should be exercised by one of 
them only ; had this principle been recognised in Canada, I believe that most of tne dissen- 
sions of the last 20 years would have been avoided, and the mutual respect for each other’s 
privileges, so necessary for the well-being of the whole, have been maintained, which is now 
so unhappily and so utterly destroyed. 

6. With respect to the working ofthe measure, which in default of any other we have been 
forced to recommend, I cannot entertain the hope, that unless combined with others of a very 
firm and judicious, but at the same time healing character, it will prove either efficacious or 
safe. The Assembly, by the suspension of the Act 1 & 2 Will. 4, will be deprived, it is true, 
of a portion of its power, but it will still remain in possession of ample means of thwarting 
the Government, and these means we may expect to see it exert with an unscrupulous hos- 
tility. The suspension of this Act is moreover the measure which they expect, for they had 
due notice of it in 1834, and for which they, to a certain extent, are prepared. The Assem- 
bly, even when deprived of the revenues of the 14 Geo. 3, will retain its control over funds 
nearly twice as great as those in the hands of the Executive ; and although the House may 
not have power to dispose of them at its discretion, it will at any rate be able to lock them 
up, and especially to prevent the application of them to any purpose favourable to the 
Government or to the interests of the British party. It may also refuse to pass bills required 
by the commercial interest, such for instance as bills for the renewal of the charters of the 
Quebec and Montreal banks, both of which will expire in July 1837. When I consider, 
therefore, the bitter hostility, or rather fury, with which the Assembly will be animated 
against the British Government, and against British interests ; the invectives which, under the 
direction of its practised leaders, it will pour forth against England; the power it will pos- 
sess of spreading disaffection within the Province, and inviting interference from without, 
Iam at a loss to imagine how the Government can be carried on with advantage, and I cannot 
help fearing that we shall ultimately be driven to abandon the country with all the shame of 
failure upon us, or to maintain it at a cost infinitely beyond its value. 

7. It may be said, on the other hand, that I have drawn an exaggerated picture of the diffi- 
culties which the Government will have to encounter ; that these difficulties will be found to 
melt away under a firm yet liberal and impartial administration ; or that a sense of patriotism, 
or even af self-interest, will lead parties to act in harmony ; and this, more especially should 
the sense of Parliament against their recent proceedings be unequivocally pronounced ; all this 
may, I admit (and sincerely do I hope it) come to pass under a wise and firm administration, 
but nevertheless I cannot but feel an apprehension that it will be otherwise, and entertaining 
such a feeling, I think it right to express it. } 

8. The effect, too, that the measure will produce upon the people, and especially on the 
House of Assembly of the Upper Province, is a matter of very important consideration. The 
English of Lower Canada look, and I apprehend with reason, for support from the Upper 
Province, should they ever be engaged in a contest of a national character with the French 
Canadians ; but in a contest growing out of a measure such as that now under discussion, 
the course to which the democratic portion of the population of Upper Canada, or even the 
House of Assembly might take, is to me doubtful, to say the least. ; 

9. And so in Lower Canada, should a contest ever arise (as but for the presence of the English 
authoritiesand English troops I believe it would) between the French Canadians and the English, 
I believe that all parties speaking English, including settlers from the United States, would 
unite with the latter, and probably in the end prevail ; but so long as the contest can be made 
to appear as one, not of nationality, but of political principle, the Americans and a portion even 
of the British will be on the democratic side. It is the policy of the leaders of the majority in 
the Assembly to give the dispute the character of a contest between the aristocratic and the 
democratic principle, rather than one of nationality, and they have succeeded to a great 
extent ; for, of the members from the townships, where there are no persons of French, but 
numbers of American origin, nearly as many vote with the French party in the Assembly as 
against them, and if to the persons thus returned by the American or democratic iterest 


be added the Englishmen who are sent to the Assembly by French constituencies, we ee 
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find that of the twenty-two individuals with English names, or of English origin, who have 
seats in the Assembly, thirteen generally vote with the French party, and only nine against 
them. It is, I believe, the apprehension that their democratic allies of British origin would 
change sides, should the dispute become one purely of nationality, that renders the leaders 
of the French party desirous of remaining for the present under the protection of Great 
Britain. 

10. It is by considerations such as these, that I am led to adhere to the opinion expressed 
in the Report, that even were all the demands of the Assembly conceded it would not neces- 
sarily follow that the connexion of the country with England would be broken, or the 
duration of it materially abridged. I would myself even go farther, and say that if the 
question only were, by what means the sovereignty of England over Canada could be pro- 
longed for the greatest possible period, I think it would probably be done by keeping the 
country as much as possible French ; but although the first duty of every person employed 
under the Crown should be, and is, to preserve the integrity of the empire, I think I may 
be permitted to say that it is not to be aimed at by such means. It is not bare empire, but 
the raising up an enterprising, happy and enlightened population, and spreading as far as 
possible over the globe our own laws, our language and our institutions, that I look on as 
the legitimate ends of colonization ; especially when undertaken on the scale that is alone 
suited to North America: and in the pursuit of such a course, we should not, I think, be 
deterred by the apprehension that our colonies may eventually become independent ; rather 
should we accustom ourselves to look upon it as the natural termination of the connexion. 
In Canada, however, at the present moment, the larger portion of the mhabitants of British 
descent entertain feelings of affection and reverence to the mother country, and next toa 
subjection to the French party, dread a separation from England as the greatest evil that 
could befal them. If, therefore, it be not desirable to render the country more French than 
it is, for the purpose of prolonging a dominion that would be scarcely more than nominal, 
neither would it be consistent with our honour to abandon it altogether, if in so domg we 
must desert the interests of a large portion of our immediate fellow countrymen, who desire 
and deserve our protection. 

11. A withdrawal of the protection of England would, I believe, lead to an immediate 
struggle between the two races, and indeed | can scarcely doubt that, but for the presence 
of an overwhelming force, the same consequences would ensue were even the present de- 
mands of the Assembly complied with ; and, as in this case, the English party would pro- 
bably be the aggressors, the power of the Government would have in the first instance to 
be directed against men who are not only our fellow subjects, but for the most part the 
natives of our own isles. The apprehension of this would alone be sufficient to prevent m 
entertaining the idea of an immediate compliance with the demands of the Assembly, even if 
those demands were far less extravagant than they are. I wish, however, here to put on 
record more distinctly than is done in the Report, that my chief objection to a compliance 
with their demands, at least with such of them as do not involve a violation of the pledged 
faith either of the Government or the Parliament, would not apply to a case in which similar 
changes were demanded by an equal majority of an homogeneous people. I consider that 
it is unwise to endeavour to put out of sight the fact that there is on the continent of 
America a leaning towards elective institutions, and that this will continue, and must 
increase in intensity so long as the republics of America continue to exhibit the marvellous 
display they now make of energy and advancement. 

12. And of the Legislative Council of Lower Canada, I would repeat in the language that 
has been addressed to a former Secretary of State, that “ in a country where the people are 
becoming every day less disposed to respect any authority that does not emanate from them- 
selves, the members of it stand only as nominees of the Crown,” without any of those 
reverential ties to bind them to the people, which are derived in the old countries of Europe, 
and particularly in England, from the early establishment of aristocratic maxims, from the 
historical and traditional recollections which attach themselves to our feudal and chivalrous 
ages, and above all from the splendour of their high rank and riches. With no such holds 
on the affections of the people to compensate for the want of respect and of moderation 
towards them evinced by the other House, it is difficult to conceive how they can ever regain 
the position they occupied before their dissensions with the Assembly, or when the full 
power over the public purse shall have been recognised as an attribute of the Lower House, 
(as I at least think it must,) how the Council can avoid sinking into insignificance, how it can 
act as an efficient check on the more popular body, or as a barrier between it and the Throne. 
An elected Council would bear probably less of affection and of deference to the person of the 
Sovereign or his representative than the present Council of Lower Canada; but it would 
have, at any rate, more power to support his authority whenever it might be disposed so to 
do; even its right to participate in the control of the public purse might be maintained 
(should circumstances require it, though I think that they would not) on the grounds of 
their being, as well as the Assembly, the representatives of the people. The local Govern- 
ment seems to me to have leant hitherto for support too much on the Legislative Council, and 
taken too little pains to gain adherents in the Assembly, the consequence of which was, that 
when, towards the end of the late administration, the Assembly had become the most 
powerful of the two, there was notin it (nor is there indeed now) a single member connected 
with the Government, or one in any way pledged to the support of its measures. I would 
add, that although there has never been in the Assembly, since the commencement of the 
constitution, more than a proportion of about one English to three or four French Cana- 
dians, the policy of conciliating the French party, or of gaining adherents amongst them by 
a show of confidence, or by appointments to office, seems seldom to have been adopted ; on 
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the contrary, as far as I can make out, it secms that in earlier times the Government acted 

on the expectation that the English population of the Province would shortly outnumber the 

hee and then become dominant in the Assembly, as well as in the Executive and the 
ouncil. 

13. I think our Report is deficient in not stating, as we ought surely by this time to be 
prepared to do, how far the Legislative Council may, in our opinion, admit of modification ; 
and the more particularly so as in the event of Canadian affairs being brought in the present 
session before Parliament, it may be desirable to dispose at once of all questions for the set- 
tlement of which the intervention of the Imperial Parliament is necessary. At present no 
legislative councillor has the power of resigning his seat, nor is there any way of removing, 
except by an Act of the Imperial Parliament, a person who may have become a bankrupt, 
or even of forcibly depriving of his seat a public defaulter, or other delinquent. The idea 
thrown out in the Report of making persons who had filled certain municipal offices legis- 
lative councillors for a term of years, is, I think, a modification of the elective principle that 
might be advantageously introduced. As yet there are but two municipalities in the country 
(those of Quebec and Montreal). But if the chief magistrates of those towns, on the com- 
pletion of their term of service, were to become of right legislative councillors for an equal 
term, [ think it would add at once consideration to the municipal office, and popularity to 
that of a councillor. 

In the same manner, in the event of the establishment of a university, I do not see why the 
superior, or some officer of it, might not be a legislative councillor, or that one or more 
legislative councillors might not be elected by the fellows of the university to serve for a 
definite term of years. So also any other public bodies, say the advocates practising at the 
bar of Quebec and of Montreal, might elect each one legislative councillor, and the chambers 
of commerce at Quebec and Montreal each one; and if in this way six or eight persons could 
be elected, I do not see why five more might not be chosen by districts to represent the 
agricultural interests ; say two for each of the districts of Quebec and Montreal, and one for 
that of Three Rivers, by means of a double election ; that is to say, that each parish might 
send a deputy or deputies to the chief town, and that the deputies should there elect a 
councillor; and to whatever might be the number of councillors got together by these 
various means of election, it might not be unreasonable to stipulate, that an equal number 
should be added by the King or his representative ; the whole to serve, not for hfe, but for a 
period of seven years, and to be renewed, not all at once and ina body, but individually, as 
each individual should complete his term of service. This idea, I beg to say, is merely 
thrown out for consideration in the event of its being found absolutely necessary to make 
some alteration in the constitution of the Council. 

I will conclude my remarks on the Legislative Council by saying that, im my opinion, no 
attempt to improve it by the addition of new members from the popular party would be suc- 
cessful. It would require ten or a dozen new members to produce a sensible effect ; and they 
could, I fear, only be obtained by taking from the Assembly the more moderate of the domi- 
nant party, and thus making it worse than it is. 

14. Neither on the subject of the Executive Council does our Report, I think, express an 
opinion sufficiently explicit, considering that we have been six months in the Province. As 
the Governor, in his speech of the 27th of October last, declared the present constitution of 
the Executive Council to be vicious, and promised an alteration in it, I think we may be 
expected by this time to have adopted some settled opinions respecting the alterations that 
are required in it. I look upon the demand for a responsible Executive Council, that is to 
say, for a Council responsible to, or in other words, removable by the Assembly, as one of 
a more democratic nature, and which, if granted, would form a step towards independence 
greater even than that of making’ the Legislative Council elective, because, in such case, the 
measures proposed by the Executive to the Legislature would soon come to be considered as 
the measures of the Executive Council, and not of the Governor, and consequently his respon- 
sibility to the authorities at home would be weakened. To preserve his responsibility I con- 
sider it very desirable that the method in which measures are now proposed to the Assembly 
should not be departed from; I mean the method of proposing them by message, instead of 
having them introduced by a member of the Executive Council, as by a minister of the 
Crown. Should this latter course ever be adopted, the Executive Councillor proposing the 
measure will come to be considered as responsible for the success of it, and in such case it 
will be difficult to avoid falling into the practice of England, and causing him to resign in 
case of failure. For these reasons, as well as for others that I am prepared to state whenever 
the subject of the Executive Council is brought more immediately under the consideration of 
the Commissioners, I am of opinion that it will be dangerous to make any extensive altera- 
tion in the constitution of it. I would wish, however, to see an extensive change in the per- 
sonal composition of it, on the principle set forth in the Governor’s speech of the 27th of 
October last, and I think the number of its members might be advantageously reduced from 
nine to seven. I should add that, as the Executive Council exists only under the King’s 
prerogative, no legislative enactment will be required to make the alterations in it that are 
required. 

1 5. I think that our Report is further deficient in not stating what our prospects of success 
were before the events had occurred in Upper Canada, which led to the adoption by the 
Assembly of the recent address to the King, and to the loss of the supplies. In doing this 
it would certainly have been necessary to advert nn our Report to some of the proceedings of 
the Government, with which, as Commissioners, we have no concern, but we must at least be 
supposed cognizant of them, and therefore I do not think that, to make mention of them, 


would have been improper. Our Commission had avowedly its origin in a desire to panes 
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jiate ; and I therefore apprehend that our duty was to follow, as far as possible, a middle 
course, or one of mediation between the extreme parties by which the country was distracted. 
We found however these parties so bitter in their hatred, so divided, not only by political and 
social habits, but also by religion and language, and sv unmeasured in their expressions of 
contempt for each cther, that we (or rather | should say I) soon perceived, or thought I per- 
ceived, that our only chance of doing good was by keeping the great questions, by which I 
mean the questions, above all, of an elective legislative Council, and a responsible Executive 
one, as far as possible out of sight, until, by the general measures of the Government, an 
improvement could be effected in the public mind, and some few friends at least gained to it 
in the Assembly. f 

The demand for an elective Council had been made by the Trench party so unanimously 
and so decidedly that we could not expect men, who stood pledged to it, to turn round on a 
sudden at our bidding and give it up; all we could venture even to hope was, that they would 
do so when we had proved to them that they could have a security for gaod government 
without it. Had we, on our first arrival, declared that the question of an elective Council 
was absolutely a forbidden one, we should have failed in /imine with one party, for we have 
now the best reason for knowing that there would in such case have been no session of the 
Assembly ; had we, on the other hand, spoken of our instructions as more favourable to the 
democratic party than they were represented in the Governor’s opening speech, we should 
not only have sinned against the truth, but have driven perhaps the English party to vio- 
lence. I do not think we were ever at liberty to publish our instructions in extenso, but 
had we even done so, no good effect would, in my opinion, have been produced by it. The 
course which we pursued was so far successful, that there was every reasonable prospect, up 
to the 9th of the last month, that the arrears of the last three years and supplies of the 
current year would have been granted. We have the most complete assurances that on the 
7th of the last month such a determination was provisionally adopted at a private meeting 
of the persons of most influence in the Assembly, the question being then to come on in the 
House on the 11th. On the Sth, however, the extracts from our instructions, which had 
been published in Upper Canada, reached Quebec, and the course of their proceeding was 
immediately changed. An exaggerated degree of importance was attached to the discio- 
sures by some of the party who had only with reluctance, and from the fear of showing 
weakness by a division, consented to give the supplies; and their leader, who had only 
been waiting for an opportunity to renew the excitement of past times, gladly, and but too 
successfully availed himself of the opportunity. The question of paying the arrears was 
entirely set aside ; the supplies voted only for six months, and a new addréss to the King 
and both Houses of Parliament carried by the same majority that had carried those of 
1834 and 1835. On this occasion, too, we saw the minority reduced to the old number of 
eight, though it had, on the question cf the supplies, in spite of the untoward circumstances 
under which they were brought forward, been carried to 25 against 47. That the new 
friends of Government should however have thus voted, does not much surprise me, for 
although the men who had been gained to its support might willingly have allowed the 
question of an Elective Council to stand over, and even might have voted against any pro- 
posal to bring it forward again needlessly, they could not (as they say at least) when forced 
to a division, refuse to vote in favour of those principles to which they had in former times 
so solemnly, and so repeatedly pledged themselves. It is true that they might have 
absented themselves, and it is to timidity rather than to a want of inclination that their not 
having done so is, I believe, to be ascribed, for however bold or reckless the majority of 
the Assembly may be when acting en masse, the examples of fortitude or independence 
in individuals are unfortunately very rare. 

Without desiring then to exaggerate the evil consequences of the disclosure of our instruc- 
tions at so critical a juncture, I think I am justified in saying, that if the supplies had been 
obtained, and the interval that must have elapsed between the present session and the next 
been well employed in following up the line of policy to which the Government stood 
pledged, there would have been a fair chance in the next session of its having a majority in 
the Assembly. But circumstances are now essentially changed, and the only prospect of 
success from any measure that can be adopted, short of a suspension of the constitution, rests 
in my mind upon the probability that the Assembly will be inspired with some awe should 
such a measure pass unanimously or with little opposition through the House of Commons. 

The House of Commens is (whatever may be their outward expressions of loyalty) the only 
authority in England that they now look upon with respect. 


(True extract.) 
(signed ) T. Fred, Elliot. 
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EXTRACT of the Minute of Procrepines, on Tuesday the 15th of March 1836. 
Lord Gosford desired the following entry to be made. 


As this Report has elicited supplementary remarks of considerable length from my col- 
leagues, I think it right to mention, on my part, that I have not signed it without great regret 
but that I feel it too plainly called for by the extreme necessity of the case. ; 


(True extract.) 
(signed) T. Fred. Elliot. 


STATEMENT of the Sums now due on account of Arrears for the Expenses of the Civil 
Government and the Administration of Justice in the Province of Lower Canada, as 
also the probable Amount of the same Expenses for the current Year. ; 


Due to the military chest for an advance applied to complete payments up plats 

to 10 October 1833 = jupsoe) et tis lem ge t Osea Yee teeiey WeSC ai 
Due to the officers of Government, and for the contingent expenses of the ‘ 

same, for the two years 1834 and 1835, exclusive of the expenses of the 

two Houses of the Legislature - - - - = - - -| 77,960 9 4 
Estimated amount of the expenses of the current year, exclusive of the 

expenses of the Legislature, or of any charges for which special pro- 

vision has been made by the Assembly = - - =F oP Meth N52 000) y= 


£.|160,960 9 4 


By amount of monies now in the chest, and at the disposal of the Execu- 
tive, the same being either the produce of the hereditary, casual and 
territorial revenue, or of other funds considered as at the disposal of 
the Crown - - - - - - - -£.45,749 -— 10 

N.B.—In this sum is included a small balance of 
480 1. 15s. 10d. remaining out of the advance of 
31,000 J. made from the military chest. 


By estimated amount of the same revenues for the re- 


mainder of the current year == - - - - - 16,000 - - 
61,749 - 10 
Deficiency - - £.] 99,211 8 6 


STATEMENT of the Net Proceeds of the Duties and Licences levied under the 
14 Geo. 3, c. 88, since the last Appropriation by the Legislature, for the support of the 
Civil Government and Administration of Justice. 


as ~aoup sebe 
Net proceeds (after deduction of the proportion due for Upper Canada) for 

the year ended 10 October\1833 °  s» = | Si5) Fo = ae ee 
Ditto for the year ending 10 October 1834 - - - - - - | 24,106 1 11 
Ditto for the year ending 10 October 1835 - - = - - See Penh biewesi sy 
89,539 4 - 
Probable amount of the same for the year ending 10 October 1836 - | 30,000 - - 
119,589 4 - 
Deficiency in Civil Expenditure, as stated above - - - - ~-| 99,211 8 6 
Surplus - - - £.{ 20,327 15 6 

Quebec, 15 March 1836. (signed) Jos. Cary, 1. G. P. P. Accounts. 
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STATEMENT of the Expenses of the Civil Government and Administration of Justice in Lower 
Canada, for Four Years, from 1832 to 1835, inclusive, as also of the Sums which would have 
been at the Disposal of the Government if the Revenues of the 14 Geo. 3, c. 88, had not been 
given up. 


Expense of 
Civil Government 


REVENUE. 


and 
Administration of 
: i P t 
YEARS, __ Justice, veel oe Teaeehis Revenues TOTAL 
including the Appropriations 
Arrears now due, | 94 i een ed E : of the of the preceding 
. including the 
hu exes of a Land and Timber . 14 Geo. 3. Revenues. 
the este: Fund. ss oe 
Gon Ss Gs fe GE Ue Ex yisnedd: 2 ih OE La ised 
1832 - -| 42,86719 3| 8744 410] 10,594 19 3| 33531 1 2| 52,870 5 3 
1833 - -| 48,613 7 11} 9,171 6 11 10,330 5 1] 34317 18 6] 53,819 9 8 
1834 2 - | 47,811 14 8] 11,266 10 5 | 10.120 10 7 | 24,106 111} 45,493 2 11 
1835 - - |" 51,194 12 - 421,749 4 9] 10,200 2 6] 31,115-3 7 63,064 10 10 


£.| 188,487 13 -| 50,931 6 1 41,245 17 5|123070 5 2|215,247 8 8 


Total Expenditure (as in the first column) - - &. 188,487 13. - 


—— 


Surplus in Four Years - - £.} 26,759 15 8 


* In the expenditure for this year is included a payment of arrears to chairmen of quarter ses- 
sions, and a large compensation for land to the Ursuline nuns, constituting altogether a sum of 
3,033. 0s. gd., not forming any ordinary or recurring kind of expenditure, which should be taken 
into account on striking an average. fs 3 

+ In this year’s receipts is included a payment of 5,944 /. 11s. gd. from the British American 
Land Company. The whole of the payments of the Land Company must be completed by the year 
1844; and the average payments in each year up to that time will be 6,000 l., exclusive of interest 
on outstanding instalments. 


Quebec, 15 March 1836. (signed) Jos. Cary, 1.G. P. P. Accounts. 


A BILL to be intituled “ An Act to provide against difficulties which have arisen in the 
exercise of the powers conferred by an Act passed in the 2nd year of the reign of His 
present Majesty,” and intituled “ An Act to amend an Act passed in the 14th year of the 
reign of His Majesty King George the Third, for establishing a Fund towards defray- 
ing the Charges of the Administration of Justice, and support of the Civil Government 
within the Province of Quebec in America.” 


Whereas by an Act passed in the 14th year of his late Majesty King George the 
Third, intituled “ An Act to establish a Fund towards further defraying the Charges of the 
Administration of Justice and support of the Civil Government within the Province of 
Quebec in America,” it was amongst other things enacted, that from and after the 5th day 
of April 1775, there shouid be raised, levied, collected and paid unto his said late Majesty, His 
Heirs and Successors, for and upon the respective goods thereinafter mentioned, which 
should be imported and brought into any part of the said Province, over and above all other 
duties then payable in the said Province by any Act or Acts.of Parliament, the several rates 
and duties therein mentioned, (that is to say,) for every gallon of brandy or other spirits of 
the manufacture of Great Britain, 3d.; for every gallon of rum or other spirits, which should 
be imported or brought from any one of His Majesty’s sugar colonies in the West Indies, 
6d.; for every gallon of rum or other spirits, which should be imported or brought from 
any other of His Majesty’s colonies or dominions, 9d. ; for every gallon of foreign brandy, 
or other spirits of foreign manufacture, imported or brought from Great Britain, 1s.; for 
every gallon of rum or spirits, of the produce or manufacture of any of the colonies or 
plantations in America, not in the possession or under the dominion of His Majesty, im- 
ported from any place except Great Britain, 1s.; for every gallon of molasses or syrups, 
which should be imported or brought into the said Province in ships or vessels belonging to 
His Majesty’s subjects in Great Britain or Ireland, or to His Majesty’s subjects in the said 
Province, 3d.; for every gallon of molasses or syrups, which should be imported or brought 
into the said Province in any other ships or vessels in which the same might be legally im- 
ported, 6d. ; and after those rates for any greater or less quantity of such goods respectively : 
and it was thereby further enacted, that all the monies that should arise by the said duties 
(except the necessary charges of raising, collecting, levying, recovering, answering, paying 
and accounting for the same,) should be paid by the Collector of His Majesty’s Customs into 
the hands of His Majesty’s Receiver-general in the said Province for the time being, and 
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should be applied in the first place in making a more certain and adequate provision towards 
paying the expenses of the administration of justice, and of the support of the Civil Govern- 
ment in the said Province, and that the Lord High Treasurer, or the Commissioners of His 
Majesty’s Treasury, or any three or more of them for the time being, should be and they were 
thereby empowered from time to time, by any warrant or warrants under his or their hand or 
hands, to cause such money to be applied out of the said produce of the said duties towards 
defraying the said expenses; and it was thereby enacted, that the residue of the said duties 
should remain and be reserved in the hands of the said Receiver-general for the future dispo- 
sition of Parliament. And whereas the said Province of Quebec hath, since the enactment 
of the said Act, been divided into the two Provinces of Upper and Lower Canada. And 
whereas also, by another Act passed in the 2nd year of the reign of His present Majesty, 
and intituled “ An Act to amend an Act of the LAth year of His Majesty King George the 
Third, for establishing a Fund towards defraying the Charges of the Administration of Jus- 
tice, and support of the Civil Government within the Province of Quebec in America,” it 
was amongst other things enacted, that it should and might be lawful for the Legislative 
Councils and Assemblies of the said Provinces of Upper and Lower Canada respectively, by 
any Acts to be by them from time to time passed and assented to by His Majesty, His Heirs 
and Successors, or on his or their behalf, to'appropriate, in such manner and to such purposes 
as to them respectively should seem meet, all the monies that should thereafter arise by or 
be produced from the said duties, except so much of such monies as should be necessarily 
defrayed for the charges of raising, collecting, levying, recovering, answering, paying and 
accounting for the same. And whereas the dissensions which unhappily have arisen between 
the Legislative Council and Assembly of Lower Canada have hitherto defeated the intention 
with which the last-mentioned Act was passed, and have made the same wholly inoperative 
within the said Province of Lower Canada since the 10th day of October which was in the 
year of our Lord 1832, during which time the said Legislative Council and Assembly of the 
said last-mentioned Province have been unable, from disagreement, to exercise the powers 
which it was intended by the said last-mentioned Act to have transferred to them: BE 
it therefore enacted, that whenever it shall appear that 12 months have elapsed without any 
Act or Acts of Appropriation having been passed by the Legislative Council and Assembly 
of Lower Canada, and assented to by His Majesty, wherein it shall have been particularly 
set forth and shown that there has been an appropriation made of the whole of the monies 
which shall have arisen or been produced from the said duties, and which shall have been 
paid into the hands of the Receiver-general of the Province, previously to the passing of 
such Act or Acts of Appropriation, it shall be lawful for the Lord High Treasurer, or the 
Commissioners of His Majesty’s Treasury, or any three or more of them for the time being, 
or for the Governor of Lower Canada under his or their directions, to cause the whole or 
any part of such monies which shall have so arisen and been paid to the said Receiver-general, 
and which shall remain unappropriated, to be applied in the like manner and to the same 
purposes as the said Lord High Treasurer or Conimissioners might have applied them, or 
caused them to have been applied, if the afore-mentioned Act of the 2nd year of the reign 
of His present Majesty had not been passed. 

II. And whereas it has not been customary to keep the said monies arising from the said 
duties separate and apart from the other monies in the public treasury or hands of the 
Receiver-general of the said Province of Lower Canada; but since the 10th day of October, 
which was in the year of our Lord 1832, no Act of Appropriation whatsoever has been passed, 
nor any general provision has been made, by the said Legislative Council and Assembly of 
the said Province of Lower Canada, under which the monies which have arisen from the said 
duties, and which have been paid into the hands of the Receiver-general of the Province, 
could have been regularly applied either in payment of the expenses of the administration of 
justice or the support of the Civil Gove:nment ; and the salaries of the Governor, the Judges, 
and many other officers and servants of the Government of the same Province, have conse- 
quently fallen in arrear and now remain unpaid, and the necessary expenses of the offices 
of the Government, and of the courts of law, have been supplied on credit, and the prisoners 
in the common gaols have been in part sustained by advances made by the sheriffs, or by 
tradesmen or other persons, out of their own proper monies or goods, and much inconvenience 
and distress has been in divers ways occasioned, to the interruption of good government and 
order in the said Province of Lower Canada, and to the hazard of the public peace. And 
whereas the revenues of the province of Lower Canada during the whole time last aforesaid 
have been and still are much more than sufficient to provide annually for ail the expenses of 
the administration of justice, and support of the Civil Government thereof ; and for want of 
the due appropriation of the said revenues, they have accumulated to a large amount in the 
hands of the Receiver-general of the said Province: BE it therefore enacted, by the Kiny’s 
most excellent Majesty, by and with the consent, &c., that it shall and may be lawful for 
the said Lord High Treasurer or Commissioners of His Majesty’s Treasury, or any three or 
more of them, or for the Governor of Lower Canada under his or their directions, from and 
out of any unappropriated monies of the revenues of Lower Canada, which now are, OF here- 
after may be, in the hands of the Keceiver-general of the said Province, to take, issue and 
apply to such purposes as are hereinafter stated any sums not exceeding on the whole the 
amount of the monies which have arisen or been produced, or shall arise or be produced, 
from the said duties in the said Act of the 14th year of the reign of his late Majesty King 
George the Third mentioned, between the 10th day of October which was in the year of our 
Lord 1832 and the 10th day of October now next ensuing, and which shall have been paid 
into the hands of the said feceiver-general of the Province, and which, if the said Act of the 
2d year of the reign of His present Majesty had net been passed, might have been ee 
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by the said Lord High Treasurer or Commissioners of His Majesty’s Treasury, in defraying 
the expenses of the administration of justice, and the support of the Civil Government of the 
said Province of Lower Canada. 

III. And be it further enacted, by the authority aforesaid, that the sums so to be taken 
and issued as last aforesaid, shall be applied, first, in discharging all such arrears and sums 
of money as shall be found to be due and owing, in the manner hereinafter stated, on account 
of the administration of justice and support of the Civil Government in the Province of 
Lower Canada; and secondly, in repaying to His Majesty’s Commissary-general in the said 
Province the sum of thirty-one thousand pounds (31,000/.), being the amount, without interest, 
which, since the said 10th day of October in the year of our Lord 1832, has been advanced by 
the said Commissary-general, under the authority and direction of His Majesty’s Principal 
Secretary of State for Colonial Affairs, in aid of the Civil Government of the said Province. 
Provided always, and it is hereby declared and enacted, that whatever services have been 
rendered, or whatever expenses have been incurred, in the administration of justice, or sup- 
port or service of the Civil Government of the said Province, since the said 10th day of October 
in the year of our Lord 1832, by or with the sanction or approbation of the Governor of the 
said Province, shall be deemed and held to be a sufficient consideration in law to authorize 
the Governor of the said Province for the time being, out of the monies so.to be taken and 
issued as last aforesaid, to apply and pay, as for a debt or debts due in respect of such 
services or expenses, all such sums as the Governor of the said Province might lawfully have 
paid, or caused to be paid, in respect thereof, if a certain Act, passed by the said Legislative 
Council and Assembly of the Province of Lower Canada in the 2d year of the reign of His 
present Majesty, and intituled “ An Act to make Provision for defraying the Civil Expen- 
diture of the Provincial Government for the present year,” had been re-enacted or continued 
so as to have made or kept the provisions thereof applicable and in force for the defraying 
of the civil expenditure of the Provincial Government in each and every year since the passing 
thereof, and until the 10th day of Octcber now next ensuing. 

IV. And whereas it is the true intent and meaning of this Act to provide only, that in 
those cases in which, from disagreement, the Legislative Council and Assembly of the 
Province of Lower Canada have hitherto been unable, or shall hereafter be unable, by and 
with the assent of His Majesty, to exercise the power which was intended to be transferred 
to them by the said Act passed in the second year of the reign of His present Majesty, such 
power shall be exercised by those who had the exercise of it before. And whereas it 1s expe- 
dient to prevent any misunderstandings as to the application of the monies arising from the 
said duties which were imposed by the said Act of the fourteenth year of the reign of his 
Majesty King George the Third: BE it therefore enacted, that nothing in this Act shail extend 
or be construed to extend to prevent the Legislative Council and Assembly of Lower Canada 
from appropriating, at any time by any Act to be by them passed, and assented to by His 
Majesty, His Heirs or Successors, or on his or their behalf, the whole or any part of the 
monies arising from the said duties, which shall not have been appropriated under the pro- 
visions of this Act by the said Lord High Treasurer or Commissioners of the Treasury, or by 
the Governor of Lower Canada acting under his or their directions ; and that whensoever any 
part of the same shall be appropriated by the said Lord High Treasurer or Commissioners of 
the Treasury, or by the Governor of Lower Canada under his or their directions, a full and 
true account thereof, with as little delay as conveniently may be, shall be laid before the 
Assembly of the said Province by the Governor thereof, and also before the House of Com- 
mons of the Imperial Parliament of the United Kingdom of Great Britain and Ireland, by 
the said Lord High Treasurer or Commissioners of THis Majesty’s Treasury *. 


EXTRACT of Minute of Procrrpines on the 15th of March 1836. 
With reference to the Bill drawn by Sir Charles Grey, Sir G. Gipps desired to make the 


following remarks: 

The effect of this Bill (if passed into a law) will be, that in any and every year, without 
any limit as to time, in which the Legislative Council and the Assembly cannot agree upon 
an appropriation, the Governor may make one of his own authoyity, and will be the same as 
if a law were made in England, that whenever the Lords and Commons could not agree as 
to the way in which the public revenue was to be disposed of, a very considerable portion 
of it might be disposed of at the pleasure of the Executive. 

It is quite evident that such a law would entirely destroy the peculiar privilege enjoyed 
by the Commons of controlling the expenditure of the revenue ; and for this reason I feel it 
necessary to subjoin the heads of a Bill that would meet the present crisis in a manner more 
suited to the views I entertain of the ccnstitutional pfivileges of the representatives of the 

people. 


* it has been thought best in this draft to restore the power to the Lords of the Treasury which 
‘vas possessed by them before, the change being in this way made as small and as little liable to objec- 
tion as possible. But if it is not opposed in the House of Commons, it would, perhaps, be more 
convenient, on account of the changes which have taken place since 1774 in the arrangements of 
the business of the different departments of His Majesty's Government, to substitute His Majesty’s 
Principai Secretary of State for Colonial Affairs, er an order of His Majesty in Council, instead of 
the Lords of the ‘ireasury. 
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eople. {think it better that they should be deprived in toto of these privileges for a 
fiinited time than curtailed in them for ever. 


(True extract.) 
(signed) T. Frederick Elliot. 


Whereas by an Act passed in the 14th year of the reign of his late Majesty King George 
the Third, intituled, &c. &c. (here set forth the title and enactments of it); and whereas 
another Act was passed in the Ist and 2d year of the reign of His present Majesty, intituled, 
&e. Xe. (here set forth the title and enactments of it); and whereas, notwithstanding the 
authority so given to the Legislative Council and Assembly of Lower Canada, no appropri- 
ation (or no sufficient appropriation) has been made of the revenues arising from the said 
duties and licences, or of any other revenues, to the support of Civil Government and the 
administration of justice within the said Province since the 10th of October 1832, and that 
in consequence thereof various sums of money are now due to the officers of Government 
and to other persons, for arrears of salary, and for the contingent expenses of Government, 
since the said 10th of October 1832, by reason of which many meritorious servants of His 
Majesty have suffered and are now suffering distress, and the well-being of society within 
the said Province is endangered : 

Be it therefore enacted, &c. &c., that immediately on the passing of this Act, it shall be 
lawful for the Governor-in-chief, or the Lieutenant-governor, or the person administering the 
government in the said Province of Lower Canada, to issue his warrants on the Receiver- 
general of the said Province, and for the Receiver-general, on the receipt thereof, to pay out 
of any monies that may be in his hands on the passing of this Act, or which may be after- 
wards received by him, such sum or sums as may be necessary to defray the arrears which, 
as aforesaid, were due on the 10th of October last past, or which may be due at the passing 
of this Act; and also to repay to the Lords Commissioners of His Majesty’s Treasury the 
sum of 31,000/., advanced from the military chest in the said Province to the Receiver- 
general, in aid of the Civil Government thereof, and for the payment of salaries not provided 
for by the Legislative Council and House of Assembly. 

Provided always, that the sums for which warrants shall be so issued shall not, in the 
whole, exceed the proceeds of the duties and licences imposed by the aforesaid Act of the 
14th Geo. 3, actually paid into the hands of the Receiver-general since the 10th of October 
1832. 

Provided also, that no salary shall be included in any such warrant that was not provided 
for in the last general Act of Appropriation, passed in the said Legislative Council and 
House, or in some special Act of Appropriation, since the year 1824; and that no charge for 
contingent expenses shall be included in any such warrant that has not been included in one 
or more of the Estimates laid before the House of Assembly of the said Province since the 
10th of October 1832. 

And whereas it is expedient to suspend in the Province of Lower Canada, for a limited 
time, the aforesaid Act passed in the 1st & 2d Will. 4, intituled, &c. &c.; Be it further 
enacted, that the said Act shall be, as far as the same relates to the Province of Lower 
Canada, suspended, until the 10th October that will be in the year 1840. 

Provided nevertheless, that in every year after the passing of this Act, during the term 
for which the aforesaid Act of the Ist & 2d of the reign of His present Majesty is suspended, 
a statement of the entire receipts and expenditure of the Province shall be laid before the House 
of Assembly within 15 days after the day of its meeting. 
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Tolan REP ORT, 


May ir PLease your Lorpsuir, Quebec, 3 May 1836. 


1. IN our Report of the 12th March we introduced some remarks on the 
responsibility which, in the Address from the House of Assembly to His Majesty, 
dated the 26th of February 1836, it was proposed to attach to the Executive 
Council; but we did not enter upon the consideration of any other question 
connected with that institution. The discussions which have since arisen upon 
the same subject in Upper Canada, and the difficulty which the Governor-in- 
chief must experience in filling up his Council, so long as any question respect- 
ing it remains unsettled in this Province, induce us to think this a proper time 
to offer to your Lordship a general Report of our views on the Executive 
Council. For this purpose we shall advert briefly to the origin and history of 
that body, and to its existing functions, and shall then state the complaints 
which have been preferred against it, the various remedies that have been pro- 
posed, and the alterations which we are ourselves prepared to recommend. 


2. The existence of a Council to advise the Governor in the conduct of affairs 
may be traced back to the first establishment of a Civil Government in this 
Province, under the authority of Great Britain. The Royal instructions to 
General Murray, dated the 7th of December 1763, commanded him to name 
a Council, consisting of four principal functionaries therein specified, and of 
eight other persons chosen from amongst the most considerable inhabitants of the 
Province; and directed that the body so appointed should have all the powers 
and privileges usually enjoyed by the Councils in His Majesty’s other plantations. 
Under the authority of this instruction, the Council seems to have exercised the 
function of deliberating on any matters of administration referred to it by the 
Governor, and also of assisting him in framing regulations for the peace, order 
and good government of the Province. The Statute of 14 Geo. 3, c. 83, 
established the Council in a more formal manner, and directed that it should 
consist of not more than 23, nor less than 17, persons, empowered to concur with 
the Governor in making laws for the good government of the Province. The 
members of this Council appear to have been consulted also as advisers on admi- 
nistrative questions, but to have kept separate records in that capacity; and 
whilst, for the purpose of making laws, it was necessary that a majority of the 
whole should be present, five was constituted, by the Royal instructions, a quorum 
for other business. However distinct the functions of the Council, in its legisla- 
tive and executive capacity, we believe that, generally speaking, no separation, 
as to the personal composition of it, had, up to this time, been effected in the 
American Colonies, though, in a work first published in 1764 by Mr. Pownall, 
who had been Governor of Massachussett’s Bay (Pownall’s Administration of the 
Colonies, ed. 5, vol. i, c. 4, s. 5), the advantages to be derived from such a sepa- 
ration are pointed out. In Canada, the Council created by the Constitutional Act 
in 1791 was purely legislative, being designed to form one branch of a legislature 
resembling, as nearly as circumstances would admit, the Parliament of Great 
Britain; and a Board to advise the Governor was only alluded to incidentally, 
under the designation of “ such Executive Council as shall be appointed by His 
Majesty for the affairs” of the Province. A Council of this nature was accord- 
ingly appointed by the Royal instructions to Lord Dorchester, dated the 16th of 
September 1791; and the number of its members fixed at nine, with a salary to 
each of 1007. 


3. We find that of the nine persons named in Lord Dorchester’s instructions to 
compose his Executive Council, six were also members of the Legislative Council ; 
and that of the whole number of executive councillors who have been sworn in up 
to the present time, amounting to 42, 20 were also Legislative Councillors; and 
not more than eight, or at most ten, did not fill salaried offices under the Govern- 
ment, either at the date of their appointment to the Council, or at some time 
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while they continued in it. The names in Lord Dorclicster’s Council stood 
alternately English and French; and of the eight councillors who were actually 
sworn in (the ninth, Mr. Lymburner, being absent from the Province), four were 
of French extraction, and four of English. This precedent, however, was earl 
departed from, for the three next appointments were of persons of English 
origin; and it appears that of 31 persons named as Executive Councillors, 
between the years 1798 and 1828, 25 were English or of English extraction, 
and only six were French Canadians ; and even of these six, one was Mr. Speaker 
Papineau, whose appointment seems to have been founded on the office he held 
as Speaker, and to have lasted but a short time. (See Appendix, No. 1, note 5.) 
Since 1828 three persons only have been appointed, and they are all French 
Canadians. 


4. Upon the foregoing statement there are two remarks which we cannot 
refrain from making. In the first place, we think it much to be regretted that, 
at the time of conferring the Constitution on Canada, although the separation 
between the functions of the Legislative and Executive Councils was duly recog- 
nised, yet the faulty practice of making them nearly identical, as to personal 
composition, was still adhered to; and that, whilst two-thirds of the Executive 
Council were selected from one branch of the Legislature, the expediency does 
not seem to have been felt of taking any members from the other, so that the 
Executive Authority thus early showed a tendency to lean for support rather on 
the Legislative Council than on the representatives of the people ; a bias which, 
lasting, as it has done, in an undiminished degrec, to the most recent times, 
cannot but have exercised a most unfavourable influence on the course of affairs. 


5. 'We have, secondly, to draw your Lordship’s attention to the small propor- 
tion of French Canadians introduced into the Executive Council. *The course 
by which persons for the most honourable and ostensible situations in the Govern- 
ment were selected only from one portion of the population, cannot, in our 
opinion, be too deeply deplored ; and however natural it may have been, under 
the circumstances in which Canada became a British possession, yet, as soon as 
the attachment of the Province was considered to be secured, and the inhabitants 
to be worthy of the free institutions of Great Britain, it is difficult to conceive 
any good cause for the practical exclusion of one class from the chief offices of 
the country. On the contrary, when so powerful an engine was established, as 
a House of Assembly, of which the majority could not reasonably be expected to 
consist of any other description of persons than the majority of the people, there 
were the strongest motives to aim at interesting that class in the Government, to 
hold out to them such prospects of public employment as might constitute an 
inducement to acquire the proper qualifications for it, and in short, to train them 
by every means to the wise and moderate use of the great powers bestowed 
upon them. 

To the neglect of this policy, combined with the alienation which we previously 
mentioned of the Executive Authorities from the Assembly, must, we believe, be 
ascribed a large share of the embarrassments of the present time. 


6. We have already observed that the number of Executive Councillors, named 
in the Royal instructions to Lord Dorchester, and to whom salaries were ordered 
to be paid, was nine. Additional or honorary members were introduced as early 
as the year 1794; but although appointed by mandamus, they had no salaries. 
It has subsequently been the custom for the Governor provisionally to appoint 
honorary members, who are supposed, however, not capable of sitting in the 
Court of Appeals until they are confirmed by the King. The salary of each 
ordinary member is 100 /. per annum. 

The Clerk of the Council has a salary of 550/., and about 85/. fees; and an 
Assistant Clerk has 182/. 10s. 

7. Of the functions of the Executive Council, the most comprehensive de- 
scription is, that they are required to give their opinion or advice to the Governor 
whenever it is asked for. There are some cases in which, by the provisions of 
Statutes, imperial or provincial, or under his commission or instructions from 
His Majesty, itis incumbent on the Governor to act either by and with the advice, 
or with the advice and consent of the Executive Council ; and we have annexed a 
statement of these eases (Appendix, No. 2.) ; but in far the greater part of the busi- 
ness of Government he is at liberty to receive advice ur not 4s he pleases ; and i he 

docs 


CANADA COMMISSIONERS. 109 


does take the opinion of the Council, to proceed in opposition to it without enter- 
ing his decision, or assigning its reasons on the Council books. 

8. Notwithstanding, however, the want of any cogent rules for recurring to it 
generally, there are two or three extensive matters, of which the right of the 
Council to take cognizance has always been well established. Up to 1826, when 
the Office of Commissioner of Crown Lands was created, the Executive Council 
had the whole superintendence of the business of land granting; it still retains 
the direction of it in some cases, and is commonly referred to by the, Governor 
in any disputed matters arising in or out of the disposal of the Crown or Wild 
Lands. The Council has also been charged from the earliest times with the duty 
of auditing the public accounts. Another old and most important attribute of 
the Executive Council is that of hearing appeals from the courts of law, which 
function, in like manner as it had belonged to the former Council of Quebec, 
was allotted to it by the 34th section of the Constitutional Act, and subsequently 
regulated by the Provincial Statute 34 Geo. 3, c. 6. 

9. The Council can assemble only on summons from the Governor, and can- 
not sit as such without his being present. It may and frequently does sit in 
committee to consider matters referred to it by the Governor, and these com- 
mittees go through almost all the labour of the financial and land business of the 
Council ; but their proceedings require to be confirmed by a regular meeting, 
with the Governor present, before they can be acted on. The members of 
Council have not the right of recording their opinions individually, or of enter- 
ing protests on their minutes (see Appendix, No. 1, note 2), and they are sworn 
to secrecy without any exception or reservation. A copy of the oath is annexed 
(Appendix, No. 3.) 

10. Of the Executive Council, composed as we have mentioned, and exercis- 
ing the functions which we have just endeavoured to describe, a very general 
impression exists that it is inadequate to any useful end, and all parties agree in 
objecting to it, though probably not on the same grounds. ‘The complaints 
against it were, however, until very lately, less earnestly urged than against 
many other real or alleged grievances. The subject was not dwelt upon in the 
petitions brought before the Committee of the House of Commons on Canadian 
Affairs in 1828, though the number of office-holders in both Councils, and the 
connexion between the two, were alluded to among the grievances of that time. 
In the 92 Resolutions of 1834 the composition and irresponsibility of the Exe- 
cutive Council were complained of, as well as the secrecy with which its func- 
tions, and even the names of the members, were said to have been withheld from 
the Assembly. The numerously signed petitions to His Majesty from Quebec 
and Montreal, in the early part of the year 1835, expressed regret that the 
Executive Council had become so defective, both in the number of its members 
and in its composition, as not to answer the purposes of its institution. The 
wasteful or partial grants which the Council was considered to have sanctioned, 
while the disposal of the Wild Lands was under its control, has formed another 
ground of dissatisfaction with it. And there does not appear to be any difference 
of opinion respecting the unfitness of a Board of this nature to act as a Court of 
Appeal, as well as the impropriety of its doing so in cases where grants or leases, 
made under its own authority, are concerned. 

11. After this enumeration of the defects complained of in the Council, we 
shall now proceed to the remedies which have been suggested. 

12. The House of Assembly, in their answer to the aes speech at the 
opening of the late session, and in their subsequent Address to His Majesty, dated 
the 26th of February 1836, expressed their desire for a ‘“ constitutional responsi- 
bility ” of the Executive Council, based on the practice of the United Kingdom. 
We have already had occasion to advert to this proposal incidentally in our Report 
of the 12th of March, but a recapitulation of what we then advanced, and some 
further examination of the project, may not be superfluous here, especially as the 
subject has excited such keen interest in Upper Canada since the time when we 
last noticed it. On that occasion we observed, that while in England it was a 
maxim of the Constitution that no wrong could be imputed to the sacred person 
of His Majesty, the head of the Executive here was a servant of His Majesty, 
responsible to the King and to Parliament for his conduct; that therefore it was 
necessary that his measures should be under his control, in like manner, as their 
consequences rested upon his character; that to render the Executive Council 
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responsible to any but the Governor himself would demand the allotment to them 
of new powers commensurate with their new responsibility, and would require a 
corresponding diminution of the powers of the Governor; that thus the direct 
tendency of a Council, responsible in the sense we were then considering, was to 
withdraw part of the administration from His Majesty’s representative in this 
Province, and to abridge to that extent the efficiency of the functionary on 
whom, above all others, His Majesty must rely for retaining the allegiance of 
the Colony. 

13. We would now remark further, that the question is not between responsi- 
bility and irresponsibility absolutely, but only as to a peculiar sort of respon- 
sibility, which it is wished to attach to the Executive Council. The weightiest 
responsibility which can attach to any man in matters of a public nature for 
which he is not punishable by law, or by loss of office, is the accountability to 
public opinion, and from this the Executive Councillors are not even now exempt, 
though, in consequence of the rule of secrecy (which we shall presently propose 
materially to relax), they are not so much open to it as might be wished. The 
are already amenable to the courts of law for any offence, legally punishable, 
which may be brought home to them; they would also, we apprehend, be made 
amenable to the jurisdiction of any court which may be established for the trial 
of impeachments against public functionaries ; and they are liable to be dismissed 
by the same authority which appoints them. ‘These different liabilities consti- 
tute a responsibility, than which we know not what other is borne by any public 
servants. 

14. But if the Councillors were rendered accountable for the acts of Govern- 
ment,and accountable not to the Executive Authority by which they are appointed, 
but immediately to the House of Asseinbly, we think that a state of things would 
be produced incompatible with the connexion between a colony and the mother 
country. The Council having to answer for the course of government must in 
justice be allowed also to control it; the responsibility, therefore, of the Governor 
to His Majesty must almost cease, and the very functions of Governor, instead 
of being discharged by the person expressly nominated for that high trust, would 
in reality be divided among such gentlemen as from time to time might be 
carried into the Council by the pleasure of the Assembly. The course of affairs 
would depend exclusively on the revolutions of party within the Province. All 
union with the Empire, through the head of the Executive, would be at an end; 
the country in short would be virtually independent ; and if this be the object 
aimed at, it ought to be put in its proper light, and argued on its proper grounds, 
and not disguised under the plausible demand of assimilating the Constitution of 
these Provinces to that of the mother country. 

15. We have hitherto considered the question, as it undoubtedly is understood 
in this Province, of a Council appointed for the purpose of directing in a manner 
agreeable to the Assembly the conduct of Government. It appears indeed, in 
a recent Report of a Committee of the Assembly in Upper Canada, dated 14th 
April 1836, that the demands of those who call in that Province for an imcrease of 
the powers of the Council have latterly been represented, more moderately, as 
a proposal that the Governor should be required only to take the previous advice 
on public affairs of a Council which should enjoy the confidence of the people as 
manifested by their representatives. Even this proposal, however, will be found 
to involve no trifling incongruities. It is true that the Governor, being left a 
free agent by this plan, would retain his responsibility to the King ; but for that 
very reason it would be incumbent on him not to yield, except on the clearest 
conviction in his own breast, any of his opinions on matters of moment to the 
Empire at large. As examples of these subjects, we may mention all questions 
affecting Imperial Statutes, or the relation of the Province to Great Britain, or 
the preservation of the due prerogative of the Crown. So far as regards this 
Province, if the questions be examined by which it has lately been agitated, it will 
appear that very few of them do not fall under one or other of these heads. Unless, 
therefore, circumstances should happily be such that the views of the Governor 
and of the Assembly on the topics we have mentioned coincided, the only result 
of insisting on his, upon every occasion, taking the advice of a Council to be 
always kept in harmony with the majority of the A’sembly, would be to surround 
the Governor with Councillors whose advice on the most interesting subjects he 
would be bound by his duty and his allegiance to overrule. The impediments to 
Government, and the irritation that such a state of things must produce, need 
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not be pointed out. It could not be long before the next step would be taken, 
of calling for a Council which should control as well as advise; and we have 
already remarked, that such a Council (depending both as to its appointment 
and its removal on the pleasure of the Assembly) would be nothing else than an 
independent Government, carried on under the mockery of a nominal Governor 
appointed from England. 

16. The fact is, that the persons who attempt to draw a direct parallel between 
the constitutions of Canada and England seem to forget that the Government of 
one is national, that of the other provincial; and in the arguments which we 
have heard advanced in favour of a responsible Council, both in this and in the 
sister Province, the important distinction seems to have been lost sight of, which 
must of necessity exist between an independent country and one that is subor- 
dinate to another. Canada has, we apprehend, a right to the British constitution, 
as far as it is possible for that constitution to have its operation in a subordinate 
country ; but more than this, so long as Canada remains a Province of the 
Empire, it cannot have. The Legislature of Canada is incapable of making laws 
repugnant to the laws of Great Britain; and as the constitution under which 
they have their political existence is an Imperial Statute, it follows that they 
cannot make any alteration in that constitution without the consent of England; 
but in matters not repugnant to the laws of England, and in things respecting 
their own internal rights, property and jurisdiction, their Legislature (the King, 
or his representative, being of course a part of it,) is under no such restrictions. 
It would be easy to deduce from this distinction alone the reasons why the King’s 
representative cannot be placed in a position with respect to the Provincial 
Government, similar to that in which the King is placed with respect to the 
Government of England. 

17. On these grounds we are forced to discard the idea of transferring any 
share of the responsibility of Government from the Governor to the Executive 
Council; but we are still desirous, as will presently appear, that it should possess 
a greater influence in the Government than heretofore; and we are of opinion, 
that although not liable to be changed at the will of the Assembly, it should be 
so composed as to secure as much as possible of the confidence of the people. 

18. As one means of improving the Council, your Lordship threw out for our 
consideration the advantages that might result from reducing its numbers ; and 
we acknowledge that a small Council would be more conducive than a large one 
to promptitude of decision, to a sense of responsibility in each, member, and to 
unreserve on the part of the Governor. But we find so general a concurrence of 
opinion here in favour of extending the Council, and are ourselves so much 
impressed with the utility of introducing into it members from different parts of 
the country, that we do not think it advisable to try a Council of very limited 
number in this Province. 

19. Another plan which has been under our consideration is, that the number 
of members appointed by the Crown should be reduced to three or two, and that 
either there should be no other Council, or that the Governor should have power 
to appoint in the name of the King any number of additional councillors for the 
period of his own government; that of the entire Council thus named there 
should be four full meetings in a year, at which meetings the councillors should 
be allowed to submit to the Governor the names of persons considered by them 
as fit to be recommended to His Majesty for the Legislative Council, and for those 
offices for which the Governor is now by his instructions directed to furnish lists 
to the King’s Ministers in England, the mischievous possibility of this liberty of 
recommending being perverted into a right of choosing being strictly guarded 
against; that on ordinary occasions the meetings should not consist of more 
than five or seven persons, being such members as the Governor should each 
time choose to summon ; and that the Governor should be instructed to summon 
the members appointed by the Crown upon those occasions on which matters 
affecting the relations of the Empire with the Province were to come under 
debate; and that every meeting should have power to refer matters, requiring 
investigation, to committees of any two or three members selected out of the 
whole body. 

20. Though this plan has been suggested by one of our own body, we cannot 
collectively undertake to recommend it, as it appears to the majority of us to 
involve a wide departure from present practice without satisfying the wishes of 
any class in the Province. If the Council were limited to the two or three mem- 
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bers appointed by the Crown, it would be open to the objections which we just 
expressed against a very small Council, while we apprehend that its suitableness 
to the proposed function of making recommendations for office would be much 
impaired. On the other hand, if the contemplated addition of councillors ap- 
pointed within the Province were made, we should déem it objectionable on the 
following grounds ; that by allowing the Governor to choose his councillors on 
every occasion out of a large body, it would enable him on all questions to insure 
whatever advice he desired ; that we do not see how such a plan could be carried 
into operation without giving offence, and creating jealousies in the Council; 
and that as the persons selected to attend the Governor on any particular occa- 
sion might often be insufficiently informed of the relation in which the subject 
under discussion stood to other objects of interest in the Province, or imperfectly 
acquainted with the general policy and proceedings of the Executive, a want of 
congruity would be very likely to make itseif felt in the Councils of the Gover- 
nor, whilst not even an appearance of responsibility to public opinion on the part 
of the councillors would remain, as the people would not even have the means 
of knowing the parties by whom the advice was given. We learn from the 
records of the Colony, that, about the year 1778, a course of proceeding, in some 
respects similar, had obtained, by the Governor’s exercising his discretion in 
calling to any meeting of the Council only such members as he chose. The 
practice, however, having been complained of, was put a stop to by an instruction 
from His Majesty to the Governor, dated 29th of March 1779, and directions 
were given that members of Council should be summoned to all meetings with- 
out any other distinction than that which the distance at which they resided 
might render necessary. 

21. We have had an opportunity to see a Report, chiefly relating to the Exe- 
cutive Council, made to Sir Francis Burton in 1825 by Mr. Uniacke and Mr. 
Vanfelson, at that time the provincial law officers, and we perceive it to have been 
their opinion that the Executive Council ought to be made more numerous, and 
to include more men independent in circumstances and influential in the Colony, 
together with the principal officers of Government. 

22. In the paper contained in Mr. Neilson’s letter to your Lordship, dated 
10th July 1835, explaining the views of the parties by whom that gentleman had 
been deputed to visit England, the opinion expressed respecting the Executive 
Council is, that it ought to consist of the heads of the public departments, with 
a considerable admixture of persons independent of the Government, and of the 
administration for the time being; and that the members of the latter description 
should not all be resident at Quebec, “ but distributed over the other parts of the 
Province, giving to the people at large confidence, and checking cabals in the 
Council itself.” By evidence which we received from Mr. Neilson and from Mr. 
Andrew Stuart, it appears that both those gentlemen adhere to these opinions. 

23. Mr. Caron, the late mayor of this city, and until very recently a member 
of the House of Assembly, informed us, as your Lordship will observe by the 
Evidence appended to our Report, that although a Council resembling the Ministry 
in England would appear to him preferable in itself, yet under the existing cir- 
cumstances of the country, he thought the simplest and most eligible mode of 
forming an Executive Council, would be merely to appoint to it persons 
of consideration, enjoying the public confidence, and to leave to the Governor 
the extent of his present responsibility. Mr. Caron would neither make office a 
recommendation nor a disqualification for sitting in the Council, but would 
deem the single good test to be the acknowledged merits of the individual. 

24. Having thus described the various suggestions and opinions that have 
been under our notice, we shall now proceed to state our own views on the sub- 
ject of an Executive Council. L 

25. The earliest complaint which was made related, as we have already said, 
to the too great connexion alleged to subsist between the two Councils. On this 
point the Governor-in-chief has announced his intention to act upon the prin- 
ciple, that it is neither right, nor consistent with the wholesome separation and 
independence of the principal bodies of the Government, that out of the limited 
number of executive councillors in this Province several should hold offices 
under the Legislative Council and House of Assembly. The adoption of this 
maxim will, we presume, go to the extent of what is wished in the Province, for 
we do not suppose that any party would desire to render a seat in either of the 
legislative bodies incompatible with the office of executive councillor. ae ie 
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26. With respect to the presence of office-holders, generally, in the Executive 
Council, no objection to it was urged by any of the gentlemen from whom we took 
the evidence appended to this Report, nor, from what we can gather of the 
wishes of the Assembly, do we believe that in itself it would be objected to by 
them. On the contrary, by an Executive Council or Ministry, formed on the 
model of that of England, they appear to mean an Executive Council composed 
in great part of office-holders; but then an essential feature in their plan is that 
the councillors should remain in office no longer than they continue in unison 
with the majority of their House, whereby they would virtually secure to them- 
selves the nomination of all the chief officers of Government, and we doubt 
whether the presence of any great number of office-holders in the Executive 
Council would be acceptable to the Assembly, except upon these terms. 

27. Our own opinion is, that although the holding of office under the Crown 
ought not to be a disqualification, yet the number of office-holders in the Council 
should never be considerable, probably not more than, on an average, one in 
four. It is to be remembered, that the Governor is at all times entitled to call 
upon any servant of the Crown for his best advice and assistance ; and that in 
all matters, but more especially in those relating to his own department, this 
advice is given under the weightiest possible responsibility. The Governor also 
can make this advice available in his Council by calling an individual before it, 
and examining him as to the matter in hand. Ina numerous Council it will 
probably be found convenient, and even necessary, to have some office-holders, but 
we do not consider their presence as indispensable, because, in the first place, they 
cannot be admitted, as in England, to take off responsibility from the highest 
executive authority, and because, secondly, we do not think it desirable that the 
heads of departments should be overmuch engaged in political controversies, 
which might not only render frequent changes of them requisite, but retard in 
other ways the ordinary business of the country. We should further say that 
there are some functionaries whose duties are such as to render it inexpedient 
to place them in the Executive Council, such for instance as the Civil Secretary 
of the Governor and the Attorney-general. The former was introduced into the 
Council by Lord Dalhousie in 1820, to sit by virtue of his office ; but the mea- 
sure does not seem to have been repeated. The close connexion of the Civil 
Secretary with the Governor appears to us to furnish obvious reasons against his 
belonging to the Council. And with respect to the Attorney-general, as he is 
in the matter of public prosecutions, and in other duties, in some degree the 
servant of the Council, it would be somewhat incongruous that he should sit 
in it also. 

28. After these preliminary remarks we shall submit, as succinctly as we can, 
our propositions on the Council. 

29. We recommend that it should never consist of a greater number than 
15, nor (for any period exceeding six consecutive months) of Icss than nine. It 
seems prudent that this interval of six months should be allowed to obviate any 
difficulties which might be experienced in filling up the Council on the occasion 
of any change of its members. 

30. We would advise that the councillors should be appointed, in the name of 
His Majesty, by the Governor under the Great Seal of the Province, and enter at 
once into all the rights of their office, but subject to confirmation or disallowance 
by His Majesty within a limited time, say one year. 

31. For reasons before mentioned, we think there should be no exclusion of 
persons holding office under Government, but that in practice it would probably 
be expedient that the number of that description should not exceed one fourth of 
the whole Council. 

32. We further submit that, amongst the members of Council, there should 
be no distinction as to powers, functions or form of appointment, excepting that 
members holding paid offices under Government should not receive salary as 
councillors. 

33. We consider it desirable that the remainder of the councillors should be 
paid equally, not less than the present amount of 100/. per annum, and that it 
should be proposed to the Assembly to provide for this in any permanent grant 
hereafter to be made by them; but should the Assembly object to the payment 
of an increased number of executive councillors, we scarcely think these salaries 
should be made an indispensable condition in any proposal that may be sub- 
mitted to them on the basis of our first Report. If all cannot be paid, the junior 
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members might be required to serve without salary, in like manner as the office- 
holders. 


34. We would suggest, although of course no imperative rule can be laid 
down upon the subject, that in the Executive Council there should be at least 
one, and not more than three legislative councillors; at least two, and not more 
than five members of the Assembly; some gentlemen belonging to the class of 
landed proprietors, and others connected with commerce; one individual at the 
least of the legal profession; and that of the persons chosen for the Council it 
should be endeavoured to take a moderate proportion from different districts of 
the Province, though it will be necessary that a number sufficient to ensure at all 
times a quorum should be resident at or near the seat of Government. 


35. We think that the appointment of the councillors should not be made to 
last during good behaviour, nor require for its termination the assignment of 
any fault, but that the Governor should be able to remove them whenever, on 
general grounds, he might deem it advisable, reporting his reasons without delay 
to the Secretary of State. 


36. It has been objected, that to invest the Governor with this power would 
give the Assembly a motive to prefer repeated addresses to him until they could 
procure the dismissal of any Council they might not approve; and in support of 
this view it is argued that the Assembly has not an equal inducement to stich a 
course at present, because the Governor’s power being as yet limited to sus- 
pending officers who are in his opinion unfit for His Majesty’s service, he could 
not suspend any one in consequence of an address from either House, containing 
no allegation, further than that the person had not its confidence. We must 
confess, that to the majority of us this argument is not convincing. The office 
of councillor being a political one, we do not understand why political unfitness 
should not be a sufficient ground for a Governor to assign for suspension under 
the terms of his present commission ; nor can we conceive that if the Assembly 
were inclined to make such applications as are supposed in the objection, they 
would be restrained by the necessity of a reference to England. The only dif- 
ference would be, that the Governor, instead of replying directly to the applica- 
tions, would be obliged to answer that he would forward them to England; 
whereupon renewed complaints, whether or not justly, would be made, of being 
governed by a power 4,000 miles off, and of the interference of that power in the 
domestic concerns of the Province. 


37. We would propose the following to be amongst the rules of the Council :— 

That during the presence of the Governor at the seat of Government there 
shall be stated days, not less than two in each month, on which the Council shall 
assemble without a summons: 

That it may be assembled by the Governor by special summons, as often and at 
such places as he may think fit: ; 

That at each meeting of the Council every member shall be entitled to attend; 
and that in the issuing of summonses, no limitation shall be established save 
that rendered necessary by distance or difficulty of communication : 

That five shall be a quorum: : 

That upon the internal affairs of the Province each member of the Council shall 
have the right of suggesting measures, or tendering advice, whether or not upon 
subjects introduced by the Governor ; but that no measures affecting the relations 
of the Province with the Empire shall be discussed unless they are brought for- 
ward by the Governor: : 

That the Governor have the power of adjourning any question or subject of 
discussion, the. fact of his doing so being noted on the proceedings : bh 

That the Governor have the power of acting in opposition to the majority of 
the Council; but that when he adopts that determination, he shall enter it on 
the minutes, assigning his reasons or not as he may prefer: 9 

That the members of the Council have the privilege of recording their dissent 
on the council-books, with or without their reasons as they may prefer : 

That no meeting of Council shall be competent to act as such without the 
presence of the Governor; but that he shall have the power, as now, to refer 
business to it as to a committee in his absence, nothing done in that mode taking 
the form of a proceeding of Council, until ratified when the Governor is present : 

That the foregoing rule shall be so far qualified in the Governor's absence 


from the seat of Government as to authorize him to ratify, by letter or by any 
other 
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other mode that may be appointed for the purpose, any proceedings of Council 
which could not, without injury to the public service, be delayed : 

That whatever number of members of either branch of the Legislature may be 
included in the Executive Council, all communications to the Provincial Parlia- 
ment shall continue to be made, as now, by message : 

That no oath of secrecy shall be taken, and that the members of the Executive 
Council shall not be considered solemnly bound to secrecy, except on occasions 
when the Governor may summon them expressly to form a council of secrecy, or 
resolve any meeting into such a council : 

That before any recommendation of an appointment to the Legislative Council 
be sent to the Secretary of State, the Governor shall acquaint the Executive 
Council with it, and receive any observations they may make upon it; which 
observations, whether made collectively by the Council, or individually by any 
member or members of it, shall be transmitted to England at the same time with 
the recommendation of the Governor. 

38. Although it must necessarily be left very much to the discretion of the 
Governor, we think that he ought to consult his Council far more frequently than 
heretofore on important acts of Government. 

39. In explanation of some of the preceding suggestions, we would observe 
that we have advised a strict adherence to the communication with the Legislature 
by means of message, because, although we think that an Executive Councillor, 
sitting in either House, might reasonably be expected to explain and defend the 
measures of Government, as being well acquainted with them, and friendly to the 
administration, yet it would be most objectionable that he should come to be 
regarded or acknowledged as an organ of the Government in the Legislature. 
The relaxation which we have recommended of the rule of secrecy will enable 
Councillors to avow their personal opinions, and thus to remain far longer con- 
nected with a Government with which they might in the main concur, than if 
they were compelled on all occasions to suppress their dissent from measures to 
which they had not agreed. Ifa member of Council found himself in a state of 
continual difference with the Governor, he would, it is to be presumed, resign 
voluntarily ; or if he placed himself in manifest and systematic opposition to the 
administration, he must unavoidably be removed, even if his own sense of pro- 

priety did not lead him to retire; but we do think it very desirable that, in 
isolated cases of difference of opinion, and especially in cases where no provincial 
authorities are competent to decide, valuable Councillors should not be reduced 
to choose between separating themselves from a Government of which they 
approve the general policy, or else bearing a share of what to them must appear 
the odium of measures which they had opposed. Seeing the wholesome tendency 
of allowing in this manner public opinion to weigh fairly upon the advice given 
by different members, we think that the Governor should resort very sparingly 
to his power of binding the Council to secrecy, although the occasions must be 
frequent where there would be need in the Councillors of that general discretion 
requisite to the character of every public functionary. 

40. We apprehend that the Council must for the present remain charged with 
the duty of auditing accounts, as the erection of any other board of audit, or 
the creation of an auditor-general, is properly a subject for the consideration of 
the Legislature ; but it seems presumable that if the existing dissensions did not 
offer such considerable impediments to public business, some other system of 
settling the accounts of the province would be established by law. 

41. There can be no hesitation in pronouncing the appellate jurisdiction 
entirely unsuited to the Executive Council, and full of objection. As the 34th 
section of the Constitutional Act conferred this jurisdiction on the Council, we 
are aware that it cannot finally be taken away without the sanction of the 
Imperial Parliament; but we would not recommend the interposition of that 
authority, further than may be necessary to admit of an Act on the part of the 
Legislature in this Province. A Bill, altering the system of judicature, passed 
the Assembly this year, and was rather suspended than rejected in the Legisla- 
tive Council, which would have created a regular court of appeals, to consist of 
four judges, invested likewise with a criminal jurisdiction. This circumstance 
shows that the attention of the Provincial Legislature is alive to the subject ; and 
we think it far preferable that His Majesty should be empowered to assent to 
any Act which may hereafter be passed in the Province, than that the British 
Parliament should itself enact a new law on the mode of determining appeals in 
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Canada. If our own opinion were required, we should say that, as far as the 
decision of appeals alone is concerned, it would be sufficient to appoint one 
judge to try all appeals at Quebec and Montreal, with the provision that either 
party to an appeal should be at liberty, on its being sct down for hearing, to 
require that it should be heard- before associates or assessors, in which case the 
Governor should appoint one or two of the judges either of Quebec or Montreal 
to be the associate or associates, assessor or assessors, pro hdc rice, of the judge 
of appeal. Although, however, this is the most eligible measure which would | 
occur to us if the judicature of the Province remained in other respects as now, 
we are far from wishing to pronounce any opinion on the different arrangements 
which might be found convenient in a general remodelling of the judicial 
system ; nor, as we have already said, do we recommend that our proposal, or 
any other, should be acted upon, unless it originate in the Legislature of 
Canada. Seeing the vast importance of the courts of law being so framed as to 
possess the confidence of the public, and to suit-the wants and habits of the 
country, there is perhaps no matter in which it is more proper to observe the 
salutary maxim of not interfering unnecessarily in the domestic concerns of the 
Province. 
We have, &c. 
(signed) GosForpD. 
Cuas. Epw. Grey.* 
Geo. Grprps. 


A STATEMENT of Sir Charles Grey’s Difference of Opinion upon the Third Report of 


the Commissioners. 


1. My principal objection to our present Report is, that having in the 12th, 14th, 16th 
and 17th paragraphs shown very forcibly and truly that an Executive Council. removable at 
the will of the Assembly would be incompatible with the subordination of the province to 
the Empire, we recommend measures in the 30th, 32d, 34th, 35th, 36th and 38th para- 
graphs, which, taken in conjunction with the recommendation of the majority of the Com- 
missioners in our First Report, would create the institution we have decried. 

2. None of the most eager advocates of the powers of the Assembly have claimed that 
the Executive Council should be expressly declared by any law, or by the instructions of 
His Majesty to be removable at the will of the Assembly; their terms are only that, in 
accordance with the practice in England, there shall always be a responsible Council, pos- 
sessing the confidence of the representatives of the people, by which I understand them to 
mean, that, Ist, The Executive Council shall give their advice to the Governor on all mat- 
ters of importance. 2dly, That it shall be in the power of the Governor at any moment to 
remove the whole of them from office. 3dly, That the Assembly shall have means as 
effectual of urging the Governor to remove a Council, by whose advice it is offended, as the 
House of Commons has in England. Now, our 37th and 38th paragraphs recominend 
that the Executive Council shall have the opportunity of offering advice on all important 
occasions, to which I do not object; but our 30th, 32d and 35th paragraphs recommend 
that the selection, appointment, and, whenever upon general grounds it may be thought 
advisable, the dismissal also of the Executive Council, should rest with the Governor; and 
if the recommendation of my collegues in the First Report should be acted upon, and the 
Government should be left with a civil list of only 19,3007. at its disposal, as the Assembly 
has shown that it not only has the privilege of withholding supplies, but is much more ready 
to use it than our House of Comwons is: I am unable to discern any concession in respect 
of the Executive Council which has been claimed by the popular party either in Upper or 
Lower Canada, which would not have been yielded by our Reports, or to recognise any 
other virtue which would be retained by the 12th, 14th, 16th and 17th paragraphs of our 
present Report, than that of having illustrated the straits to which, by the adoption of our 
own recommendations, a Governor would be driven between the demands of the Assembly 
and his duty to the Crown. 

3. If the embarrassments of the province arising from the abandonment by the Crown 
of its right of disposal of the revenues of the 14 Geo. 3, c. 83, and the denial by the Assem- 
bly of any appropriations for the service of Government, cannot be relieved by an Act of the 
Imperial Parliament, I should deem it to be necessary that the Governor should have the 
power of new modelling and reducing the executive and judicial establishments, so as to 
make them square with the resources which are still at the disposal of the Crown; and 


for this purpose, I would sacrifice, amongst other things, all that might be dispensed sae 
e€ 


* T have affixed my signature to this Report, subject to a statement of my difference of opinion, 
which is delivered to the Secretary to be entered upon the Minutes, and which, it has been agreed, 
shall go home with the Report. 

4 May 1836. (signed) Chas. Edw. Grey. 
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the establishment of the Executive Council; but according to my apprehension it would be 
a mistake to suppose that in circumstances which imply an adverse disposition of the As- 
sembly, and with those cramped resources, or in any other situation than that of being 
provided independently of the annual votes of the Assembly with an executive and judicial 
establishment, adequate to the circumstances of the Province, the hands of the Governor 
would be strengthened by retaining in them the thread of existence of the Executive 
Council. As long as he may stand in need of the annual vote of an unwilling Assembly, 
it seems to me that he would by those means be reduced to the situation in which it is so 
clearly shown in the Report that he ought not, as the Governor ofa Province, to be placed. 

4. The Executive Council is a creature of the prerogative, as the Governor is.” To the 
Council of Governor Murray in 1763, both an executive and legislative capacity was given ; 
but as the legislative authority was to be exercised only upon the contingency of a general 
assembly of freeholders being called together, and in conjunction with such assembly, and 
as that event did not take place during Governor Murray’s time, his Council was essen- 
tially executive, though with the power of establishing such rules of conduct as it might be 
absolutely necessary to declare in a newly conquered colony, in which a great portion of the 
old French laws survived, but into which English law was also introduced. By the com- 
mission and instructions of Governor Murray, a negative or veto was given to the Governor 
in all cases whatscever; and while he was left in the ordinary routine of executive business 
to act by his own sole authority, several cases were distinctly specified in which the power 
was to be exercised only “ by and with the advice and consent of the Council.” These 
cases were :-— 

1. The power to summon General Assemblies of the freeholders and planters. 

2. To erect courts of judicature. 

3. To build fortifications and furnish them with munitions of war; and again to dismantle 
them. 

4. To dispose by warrant of public monies for the support of the Government. 

5. Subject to orders or instructions from the King in Council, to make grants of such 
lands as it should be in the power of the Crown to dispose of. 

6. To appoint fairs, markets, ports and harbours. 

There were some other cases in which it was not expressly enjoined by the Commission, 
that the Governor should act only with the consent of the Council ; but which were placed 
in such juxta-position with the cases above specified that it might be inferred they were 
considered as matters on which it was very desirable the advice of the Council should be 
taken, and in some of these the instructions explicitly enjoined the Governor, though the 
Commission did not, to act only with their consent ; such were the appointment of judges, 
the collation to ecclesiastical benefices, &c. The principle upon which the distinction was 
made between the Acts which did, and those which did not require the consent of the 
Council seems to have been this. Whatever the law clearly commanded to be done, the 
Governor was left to execute by his own sole authority; but in the most weighty of those 
cases in which occasion might arise for the exercise of the prerogative, by which I mean 
here the discretionary power of the Crown to do what no law commands nor can compel 
the Crown to do, the Governor was expressly directed by the Commission to act only with 
the consent of the Council; and in some other instances of this nature, though their con- 
sent was not made necessary, sufficient grounds were given for resorting to, or calling for 
their advice. 

5. The difficulty of organizing a Legislature by the authority of the Crown alone having 
been perceived, and that the colony was not in a fit state for the institution of an Assembly 
of the people, the Imperial Statute of 14 Geo. 3, c. 83, was passed, by which the King was 
empowered, by the advice of the Privy Council, to appoint a Council for the affairs of the 
Province; which Council, or the major part of it, should have power, with the consent of: 
the Governor, to make ordinances for the good government of the Province; and by the 
instructions to Governer Haldimand, which directed that any five of this Council should be 
competent for all affairs except legislation, the Crown reconstituted an Executive Council. 
Governor Haldimand, however, having adopted the practice of selecting such persons as he 
chose to constitute this Executive Council of five, received additional instructions to the 
effect that although he was at liberty to proceed in Council when five only were present, 
yet that he must summon all the members of the Council who should be resident within 
convenient distance. 

6. The Act of 31 Geo. 3, c. 31, s. 34, which established the existing form of Legislature, 
provided that the Governor, together with such Executive Council as should be appointed 
by His Majesty for the affairs of the Province, should be a Court of Appeal, subject to such 
further or other provision as might be made in that behalf, by any Act of the Legislative 
Council and Assembly of the Province, and assented to by His Majesty. Lord Dorchester’s 
commission and instructions gave the same power which other Governors had possessed of 
suspending from office those even of the officers of the colony who held their appointments 
directly from the Crown, but only for just cause and unfitness for His Majesty’s service ; 
and the power of final dismissal was retained by the Crown. The commission of the Gover- 
nor to this day qualifies in the same way the power of suspending those who hold office 
directly from the Crown. 

7. It will be perceived from what has been stated here, and in the body of the Report, 
that the Executive Council of Lower Canada has always been appointed, and that the pro- 
visions of the Imperial Statute of 31 Geo 3, c. 31, require it to be appointed by the Crown, 
and that the members of it cannot at present be suspended by the Governor from office, 
except on the ground of unfitness for His Majesty’s service; that by the same statute, the: 
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Executive Council so appointed is the Court of Appeal for the Province ; that originally its 
consent was required in most instances of the delegated exercise of the prerogative ; and that 
there are several important Acts of Government in which that consent is at present required 
im practice, such as the granting of Crown lands and making certain regulations as to com- 
merce. 1 would add, that if it were well constituted, it would seem to me that very salutary 
effects might arise from its having the opportunity of offering advice at least, upon some 
other occasions which grow out of the changes which have taken place in the institutions of 
the Province, since the original establishment of an Executive Council. I mean, principally 
the intercourse and relations of the Governor with the Assembly and Legislative Council, by 
answers to addresses, by messages, and by the giving or withholding assent to bills. In one 
word, I think the Governor should always have the advice of some persons appointed by the 
Crown, and not dependent on the Assembly in matters which may affect the relations of the 
Province with the Empire. For all these reasons I would retain ultimately in the institutions 
of Canada an Executive Council, of which the members should be appointed and removed 
by the Crown, and should be lable to be suspended by the Governor only for misconduct ; 
but I would empower the Governor to act in opposition to their advice when he should think 
fit to do so; and in point of numbers a very limited Council of this sort would be sufficient. 

8. It is not, however, without reason, as it appears to me, that representations are made ot 
a more numerous and more open Council being required for advising the Governor as to the 
internal affairs of the country. It might very much conduce to the general satisfaction of 
the Province, if all parts of it, and all professions and classes of men, felt that they had easy 
channels of communication with the Governor through his Executive Council ; and if commit- 
tees of such a Council, in the intervals between the sessions of the Legislature, were to be em- 
ployed in digesting plans of legislative improvement, which would enable the Governor, at the 
opening of each session, to take a creditable and advantageous position in the progress of 
reform, and to preoccupy the minds of the legislators with sound matter for deliberation, to 
the exclusion of crudities. 1 would recommend, therefore, that in addition to the Executive 
Council appointed by the Crown, the Governor of Lower Canada should have the power 
of appointing any number of Executive Councillors for the period of his own government, 
but no longer; and that not more than five out of the whole body of the Council should be 
summoned to any one meeting for the dispatch of ordinary business. By having different 
members upon different occasions, I should expect the hostility of the Assembly to be dissi- 
pated and avoided ; and I avow that I aim at this object for the reasons which would make 
any Council which should be removable by the Assembly so objectionable an instrument of 
Government in a Province; and which reasons are so well stated in the 12th, 14th, 16th & 
17th paragraphs of the Report. 

9. All parties agree in deeming the Executive Council to be a bad court of appeal. The 
judges of the court for the most part are not lawyers, and have little technical knowledge 
of the laws they are called upon to interpret. They must have occasionally to sit in judg- 
ment upon us of Crown lands made by themselves, or on other disputes arising out of 
their acts of government; the two chief justices, of whom one at least is not of the Executive 
Council, and who sits therefore under a provincial statute, not very easily to be reconciled in 
this respect with the 31 Geo. 3, c. 31, s. 84, decide alternately the appeals from Quebec and 
Montreal, the one sitting in judgment on the decisions of the other, so that on points of law 
on which they differ the chief justice of Montreal gives the first judgment at Montreal and 
the final one at Quebec; the chief justice of Quebec gives the original judgment at Quebec 
and the final one at Montreal. I should think it very desirable, as conducing to harmonize 
the institutions of the two Provinces, to form one Court of Appeal for Upper and Lower 
Canada, which should sit twice a year at Quebec, at Montreal and at Toronto; but at present 
I content myself with recommending that the King should be empowered to appoint one or 
more persons to constitute a Court of Appeal for Lower Canada, without their being of the 
Executive Council. I do not feel the objections against applying, for this purpose, for an 
Imperial Act of Parliament as strongly as they are stated in the 41st paragraph of the 
Report, because where the inconvenience is created by au Imperial Statute, I know no other 
constitutional or legitimate mode of remedying it. I consider that it would be an uncon- 
stitutional, irregular and dangerous innovation to encourage a practice of having bills intro- 
duced in the Assembly here which it exceeds the lawful powers of the Provincial Legislature 
to enact, in order that the chance may be taken of the King’s Ministers obtaining an Act 
of the Imperial Parliament to make it lawful for His Majesty to give the Royal assent to 
the unlawful bill. I am aware that the Imperial Statute of 1 W. 4, c. 20, is in some degree 
a precedent for such a practice, but it does not appear on the face of that Act that any 
unlawful bill had actually passed the Council and Assembly, and was awaiting the Royal 
assent; if that was lhe case the precedent appears to me to have been a very bad one; and 
it may give some notion of the consequences which may be expected, if it is repeated, to 
mention that a bill for making the Legislative Council elective was introduced into the 
Assembly last session, is now completely ready to be presented again in the next session, and 
will certainly pass the Assembly if the practice is countenanced of allowing measures, to 
the enactment of which the Imperial Parliament alone is competent, to originate in the 
Provincial Assembly or Legislative Council. 

10. As it would be necessary to obtain an Act of the Imperial Parliament for the altera- 
tions which I have recommended in the Executive Council and Court of Appeals, those also 
which are required in the Legislative Council might be included. It is certainly desirable 
that the members of it should be enabled in some circumstances to resign their seats ; and 
it would elevate the character of the Council if both qualifications and disqualifications for 
a seat in it were established. 

Tits Bare 
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11. The precise measure, therefore, which I should wish to have been recommended by 
our present Report is, that a bill should be introduced in the present session of the Imperial 
Parliament, to be intituled, “‘ An Act for making certain Alterations in the Legislative and 
Executive Councils of the Province of Lower Canada ;’’ and that by this bill it should be 
enacted 

1. ‘That it shall be lawful for any member of the Legislative Council to resign his seat, 
and for the Governor provisionally, and for His Majesty finally, to accept and confirm the 
same. 

2. That every member of the Legislative Council, upon the opening of each session of the 
Provincial Parliament, shall make a sclemn affirmation, that after allowing for the payment 
of all his just debts, he is lawfully possessed of property to the amount of 5,000/. sterling, 
or of an income for life of 5007. sterling by the year. 

3. That no member of the Legislative Council shall be capable of holding any office or 
appointment of emolument at the pleasure of the Crown. 

4. That a conviction of any fraudulent crime or misdemeanor shall be an avoidance of the 
office of legislative councillor. 

5. That in addition to the members of the Executive Council who have been or hereafter 
may be appointed by His Majesty, it shall be lawful for the Governor of Lower Canada to 
appoint such and so many persons as to him may seem fit to be member of the Executive 
Council for the term and period of his own government, and no longer ; and that by the appoint- 
ment of the Governor there may be four or more full meetings in the year of all the members 
of the Executive Council, but that on ordinary occasions not more than five members shall 
be summoned to, or shall attend any meeting of the Executive Council. 

6. That the Executive Council shall cease to be a Court of Appeals, and that netwith- 
standing the 31 Geo. 3, c. 31, s. 34, it shall be lawful for His Majesty to constitute a Court 
of Appeal for the Province of Lower Canada, by appointing one or more persons to be a 
judge or judges of such Court of Appeal, without being members of the Executive Council. 

These would be all the arrangements which would seem to me to require the sanction of 
an Imperial Statute. The minor ones that have occurred to me, and of which some are 
mentioned in the Report, might be left to the judgrient and discretion of the Governor, or 
at most would require to be pointed out by the instructions, or by the commission of the 
Governor. 

12. It seems to me to be an object of great importance that before the next session of the 
Provincial Parliament the Governor should be enabled to meet them with a statement which 
would show that neither the Governor nor the Commissioners had been idle, but that there 
had been some vigour of administration and progress of reform. I conceive it to be quite 
within the reach of the Commissioners, and of His Majesty’s Ministers, to enable the 
Governor to state, 

1. That by the measures which we have recommended in our Second Report, the arrears 
due for the service of the civil government have been discharged, and that the Government 
is provided with the means of defraying for the future the necessary expenses of the executive 
and judicial branches. 

2. That by the measures which I have now ventured to recommend, and by the steps 
taken by the Government in consequence of them, the Legislative and Executive Councils 
have been put upon an improved and satisfactory footing. 

3. That by measures which [ would propose to recommend in our next Report, the 
management of the wild lands and forests, and of the King’s domain and other Crown 
property, have been regulated and improved. 

4, That the Governor is prepared to recommend to the Legislative Council and Assembly 
a bill for establishing, for a limited term, a civil list adequate to all the necessary expenses 
of the executive and judicial branches of Government, and for placing, during the same 
term, at the disposal of the Provincial Legislature the net proceeds of all Crown property, 
and all other monies payable to the Crown which arise from Lower Canada. 

5. That the Governor is prepared to recommend another bill for making new divisions of 
the Province, and for erecting the same into municipal districts; or if that measure should 
not be approved by the Legislative Council and Assembly, for appointing lieutenants of the 
present districts, and for giving to the Court of Quarter Sessions in each an assistant bar- 
rister and a certain civil jurisdiction, and a power of levying a tax on property in uncultivated 
lands, to be expended in the making of roads. 

13. If the Government could be placed in this position, and elevating itself above all party 
feelings ; if a thoroughly impartial, firm and quiet conduct were to be pursued ; if contented 
with seeing that the existing laws were thoroughly carried into execution, and the judicial 
tribunals were upheld in independence and security, it should still lend itself willingly to 
assist the two Houses of Legislature in making new laws, but should never let its feelings 
become so engaged in this task as to take any offence if new laws were not made, I should 
entertain only one apprehension of danger or of serious difficulty in the future conduct of the 
affairs of this Province. There would certainly be irritation, discontent, clamour and abuse, 
and no human arts will prevent these in Canada for many years to come; but if these were 
disregarded, as they ought to be both here and at home, the worst that need result from any 
differences of opinion amongst the three branches of the Legislature would be that old laws 
must serve till new ones could be agreed upon. From this description of the prospect J have 
made one exception. It is religion; an element which, in its volatile state, is beyond the 
control of governments, which is not at present in a state of greater action than is salutary, 
and possibly may not be inflamed, but which, if it ever should become so, whether by the 
oppression of the Protestant or the Catholic Church, will be the signal for genenal confusion. 


(True extract from the minute of proceedings of 5 May 1836.) 
0.3. (signed) T. Fred. Elliot. 
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EXTRACT of the Minutes of Proceepines, 5 May 1836. 


Sir George Gipps desired the following Entry to be made. 


1. Ir is my desire to place on the minutes of our proceedings a few remarks on the Report 
respecting the Executive Council which we are now about to forward; and as I feel the 
necessity of replying to part of the dissent that has been recorded by Sir Charles Grey, 
I will commence by so doing. 

2. In his first paragragh Sir Charles omits to say that the objections in the passages he 
cites from the Report were against a council of control, removable at the will of the 
Assembly : to a council of advice, the arguments used in paragraphs 12. 14. 16 and 17, 
would apply with very diminished force. 

3. Our objections against a council of advice, removeable at the pleasure of the Assembly, 
are mentioned in paragraph 15, which is not one of those cited by Sir Charles; and they 
amount chiefly to this, that the institution of such a council, if avowedly made removable 
at the pleasure of the Assembly, would soon lead to a demand for investing it with greater 
powers. On the subject of this paragraph, connected, as it is, with the demands of the 
Assembly of Upper Canada, I shall ofter some further observations before I conclude. (See 
par. 11, fra.) 

4, It is certainly true that, under the arrangement recommended in the Report, the 
Assembly might, as stated by Sir Charles, stop the supplies to enforce a change in the 
Council ; but they might do the same under any other constitution of that body, as, in fact, 
they have now done in Upper Canada under the existing one: and it is scarcely, I think, 
fair to object to any proposal whatsoever, that it does not preclude the Assembly from seek- 
ing their ends by a stoppage of the supplies, so long as the power of stopping them is 
allowed by the constitution of the Province to that body. It might, in a similar way, be 
objected to Sir Charles’s own plan, that if the majority in the Assembly should not approve 
of it (and of their hking it I confess I see little chance), they might stop the supplies until 
it were altered. The form of council which we recommend is not intended to prevent their 
stopping the supplies, but to take away one reasonable cause for their doing so. 

5. I wish distinctly to point out that we have recommended a council of advice, and not 
one of control, and that we propose to give the power of making changes in it, not to the 
Assembly, but to the Governor; it is true, indeed, that he may occasionally exercise this 
power in the hope of pleasing the Assembly ; but he must be a weak man indeed if he con- 
tinued to do so, after finding that it was productive of no good, and still weaker if he 
allowed. himself to be led by his Council into measures that were contrary to his duty. 
I beg here distinctly to repeat, what I have often advanced in our deliberations, that if we 
are to retain any government over Canada, there must be some point at which our power is to 
be brought to bear on her. [I wish to leave the management of her internal affairs, as far as 
possible, to her own Legislature ; but the distinction between national and provincial Govern- 
ment cannot be entirely done away with. 

G6. The only other part of Sir Charles Grey’s dissent to which I feel it necessary to reply, 
is that from the 10th paragraph to the end of it, which relates to the introduction of a Bull 
into the Imperial Parliament, to divest the Executive Council of the functions of a Court of 
Appeal, and to make some slight modifications in the constitution of the Legislative Council ; 
and I must here beg to recall to the recollection of Sir Charles, that I not only expressed my 
opinion with respect to the latter, in the Minute which went home with our last Report, but 
that I made a specific proposition, in writing, 14 days ago, that a letter should be written to 
the Secretary of State by the Commissioners, recommending a measure of the sort, though 
not pressing it as to time. I shail now renew that proposition, in the hope that the letter 
may be forwarded by the next packet from New York ; and in the mean time, with respect 
to the Court of Appeal, I will only say, that though I agree with Sir Charles in thinking 
that the appointment of a new judge to that court would be an advantageous measure, it is 
one so entirely of an internal nature, that I doubt whether it should be done under an Impe- 
rial statute. 

With respect to Sir Charles’s proposition for the Legislative Council, I will only remark, 
that to exclude, without distinction, every man from it who might hold an office under 
Government, would seem needlessly to cramp it; and that to make a man swear to his 
qualification, at the opening of every session, might appear vexatious and distrustful. 

7. The remaining observations which I have to offer will have reference to the Report 
itself. 

In it we have recommended that the Executive Council shall be increased from nine to fifteen, 
contrary to an opinion which [ expressed in the Minute which accompanied our last Report ; 
and I therefore am desirous of explaining the reasons which have induced me now to acquiesce 
in the recommend ‘ion. Iam still of opinion that a council of seven, or even of a smaller 
number, would be ~. more efficient instrument of good government than a council of fifteen ; 
but as an increase in the number of its members seems pretty generally to be desired in 
the Province, | think it can scarcely be wrong, in such a matter, to yield to the public wish. 

It is, moreover, worthy of consideration, that, as there is no class of persons in Canada who 
can afford to devote their whole time to political affairs, unless adequately paid for it, few, if 
any individuals, are to be found who would remove from their established homes for the sake 
of a seat in the Executive Council; that, consequently, the members of a small Council 
must of necessity be chosen almost exclusively from amongst persons resident at or near the 
seat of Government, an’ that it is only by adding to their number that persons whose inte- 
rests lie in the remote p.rts of the country, or even in the city of Montreal, can be introduced 
into the Council. It 
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If it were absolutely necessary to have an unanimous Council, this increase to its number 
would be, I think, extremely objectionable ; but, as I apprehend it will be found necessary, 
for some time to come, to have one of a mixed political character (though avoiding the 
extremes of either party), the difference of opinion amongst the members may perhaps be 
found less objectionable in a large Council than in a small one. 

8. In this, therefore, as in every other part of the Report, I now concur ; and in the few 
other observations that I shall make, I beg to be understood as in no way attempting to con- 
trovert the Report, but only to express my individual opinion on some points in a more 
marked way than is done in it. ; 

9. We have, in the 38th paragraph, stated that we think it must still be left to the Gover- 
nor to decide whether he will or not consult his Council on any occasion where he is not now 
positively required to do so; and, considering the very difficult position which the Governor 
must continue for a long time to occupy in Lower Canada, I think it might be wrong to take 
away from him this discretion; at the same time, however, I feel that there are particular acts 
of Government in which it is desirable that he should consult them, though such has not 
hitherto been the practice, particularly in all appointments to or removals from, office, and on 
all communications to the Legislature, except such as relate only to business of routine. 

10. With all that is said in the Report of the impossibility of making the Council respon- 
sible for the acts of Government, and at the same time removable by the Assembly, I en- 
tirely agree ; and the reasons for it are so plain, that perhaps no farther development of them 
is necessary ; nevertheless, as the subject is such an important one, I will venture to add 
the following argument: 

Besides his duty to the people of the Province, which is analogous to that which the King 
owes to his people, the Governor has a duty or responsibility which the King cannot have, 
a responsibility, that is to say, to a superior power, beyond the limits of the community 
which he governs. If it were possible to draw a line of distinction between these two kinds 
of responsibility, the former might perhaps be transferred to an Executive Council ; but the 
latter could not, at least it would be impossible, without producing confusion, to transfer it 
to a body existing at the will of, and punishable to the extent of dismissal by, the local 
Legislature. If there be any doubt of this, let us suppose that in either of the Canadas 
the two Houses of Legislature were to pass a bill to render the Legislative Council elective, 
or to abolish the land company : with what colour of justice, | would ask, could the respon- 
sibility of the Governor, in giving or withholding his assent to it, be transferred from himself 
to his Council? If he assented to the bill, they would be punished for it by the authorities 
at home ; if he refused his assent, they would be punished for it by the authorities in the 
Province ; and in the same way it appears to me that punishment would hang over them, from 
one side or the other, as often as any question arose respecting the alteration within the Pro- 
vince of any Imperial statute, or the maintenance of the relations between the Province and 
ales as the head of the Empire, or the preservation of the due prerogative of the 

rown. 

11. When I consider the distance at which our Report is to be read from the country to 
which it relates, and the difficulty of affording explanations across the Atlantic, I am led to 
fear that we have not, in the 15th paragraph of our Report, explamed with sufficient clear- 
ness the difference which exists between the demands of the Houses of Assembly in Upper 
and Lower Canada. 

In Lower Canada the demand is for an absolutely responsible ministry, that shall conduct 
the affairs of the country, and be responsible to the House of Assembly for the measures of 
Government in the same way that the ministry is responsible at home; but in Upper Canada 
they have as yet only asked that the Council should be made more efficient, and the Gover- 
nor forced to consult it more frequently, leaving to him the power of overruling it, and in 
cases where he may do so, attaching to him the sole responsibility as at present. These 
demands may appear to go very little farther than our own recommendations ; there is, how- 
ever, I apprehend, this difference, that whilst we think it only desirable that the Executive 
Council and the House of Assembly should be, as far as possible, in political harmony, they 
look to it as an indispensable condition; and what such an indispensable condition would 
lead to we have endeavoured to set forth in the Report (par. 15.) 

In the demands of the Upper Province there is also one feature which we have omitted to 
notice. In the letter which was addressed, on the 4th of last March, to the Lieutenant- 
governor of Upper Canada, by the six seceders from his Council, the following passage 
occurs : 

“With the exception of matters of so weighty or general a character, as not properly to 
fall under any particular department, and therefore fitted for the deliberation of the Council 
collectively, it is recommended that the affairs of the Province be divided into departments, 
to the heads of which shall be referred such matters as obviously appertain to them 
respectively.” Z 

This recommendation was evidently made with a view to the model of England, which has 
so often been appealed to in the course of the argument on the subject in Upper Canada; 
and if the arrangement had been permitted, an administration would, I apprehend, have 
been established in lieu of a Council. 


(True extract from the minutes.) 
(signed) T. Fred. Elliot. 
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Appendix, No. 1, LIST of Memsers of the Executive Councit of Lower Canada, appointed between 


= the Years 1791 and 1836. 
NAMES DATE OF APPOINTMENT, 
of and 
COUNCILLORS. AUTHORITY UNDER WHICH APPOINTED. 
James M’Gill - - - Sworn in by Lord Dorchester 22 Nov. 1793; received salary 
from that period till his death, Dec. 1813; see note, No. 1. 
William Osgood - | -- Sworn in by Lord Dorchester 19 Sept. 1794; mandamus as 


| ordinary member, dated 5 May 1794; received salary from 19 Sept. 
1794 to 30 April 1802 ; see note, No. 2. 


James Monk - - | -- Sworn in by Lord Dorchester, in virtue of his commission, 
29 Noy. 1794 ; received salary from that period to 30 April 1822. 
: P. A. Debonne - - | -- Sworn in by Lord Dorchester, an honorary member, 29 Dec. 


1794; as ordinary member, 2 Oct. 1802 ; mandamus dated 1 June 
1802; received salary from that period to the date of his death, 
6 Sept. 1816 ; see note, No. 3. 

John Lees - - | - - Sworn in by Lord Dorchester 29 Dec. 1794; by the Lieutenant- 
governor Milnes 24 July 1805 ; received salary from 20 Nov. 1804 
to 3 March 1807, the day of his death; see note, No. 3. 

A. L. J. Duchesnay - | -- Sworn in by Lord Dorchester 29 Dec. 1794; mandamus as 
honorary member dated 7 Jan. 1812; mandamus as ordinary mem- 
ber dated 5 Feb. 1817; received salary from 7 Sept. 1816 to 
17 Feb. 1825; see note, No. 3. 

John Young - - | -- Sworn in by Lord Dorchester 29 Dec. 1794; mandamus as 

ordinary member dated 5 Aug. 1807 ; received salary from 20 Jan. 

1807, the day of Mr. De Longueul’s death, to the period of his 

own death, 14 Nov. 1819; see note, No. 3. 


The Right Rev. Jacob, | - - Sworn in by the Governor in Council 19 Nov. 1795 ; mandamus 
LordBishopofQuebec.) dated 30 June 1794. 

Adam Lymburmer — - | See note, No. 4. 

Jenkin Williams - | -- Sworn in by Lieutenant-governor Sir R. 8, Milnes 25 May 


1801 ; mandamus as ordinary member dated 7 Jan. 1801 ; received 
salary from 4 March 1807 till the date of his death, 30 Oct. 1819, 


John Craigie - + | --Sworn in by Liecutenant-governor Sir R. 8. Milnes 25 May 
1801; mandamus dated 7 Jan. 1801. 

Pierre Louis Panet - | -- Sworn in by Lieutenant-governor Sir R. S. Milnes 25 May 
1801; mandamus dated 7 Jan. 1801. 

Chief Justice Elmsley | -- Sworn in by Lieutenant-governor Sir R. S$. Milnes 29 Oct. 


1802; received salary from 14 August 1802 to 30 April 1805 ; see 

note, No. 5. 

S. Richardson - - | -- Sworn in by the Hon. T. Dunn, esq., President of the Province, 

25 Noy. 1805; mandamus dated 20 Dec. 1804; received salary 
from 14 Dec. 1813 to the date of his death, 18 May 1831. 
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NAMES 
of 
COUNCILLORS. 


DATE OF APPOINTMENT, 
and 


AUTHORITY UNDER WHICH APPOINTED. 


Mr. Justice Aleock - 


Mr. Justice Sewell - 


Mr. James Irvine - 


J. Kerr - - - 


R. Cuthbert = - - 


M. H. Perceval - - 


John Mure 


Ol. Perrault = 


W. B. Coltman * - 


W.Smith- -— - 
Mr.Hale- -—  - 
Mr. Speaker Papineau 


Mr. Secretary Ready - 


Charles J.Stewart, p.p., 


Lord Bishop of Quebec. 


Charles De Lery, esq. 
John Stewart, esq.  - 


Andrew W. Cochran, 
esq. 

James Stuart, esq.  - 

P. Panet,esq. - = - 

Dominique Mondelet, 


esq. 
Hughes Heney, esq. - 


(Certified.) 
0.3. 


- - Sworn in by the Hon. T. Dunn, esq., President of the Province, 
12 August 1806 ; mandamus dated 1 July 1805; received salary 
from 1 July 1805 to 22 February 1806. 

- - Sworn in by his Excellency Sir James Craig 8 Sept. 1808 ; 
mandamus dated 5 May 1808; received salary from 22 Aug. 1808 
to his retirement in 1830. 

- - Sworn in by the Governor-in-chief 22 Aug. 1809; mandamus 
as an honorary member dated 17 Nov. 1808; mandamus as an 
ordinary member dated 4 Feb. 1817; received salary from 11 Aug. 
1814 till his retirement in 1822. 

- - Sworn in by Sir George Prevost, in virtue of his commission, 
as an honorary member, 26 June 1812; mandamus as such dated 
8 Jan. 1812; mandamus as ordinary member, 28 Sept. 1820; 
received salary from 16 April 1818 to 30 Sept. 1831; see note, 
No. 6. 

- - Sworn in by Sir George Prevost, in virtue of his commission, as 
an honorary member, 26 June 1812; sworn in ordinary member 
15 July 1812; mandamus dated 9 Jan. 1812; see note, No. 6. 

- - Sworn in by Sir George Prevost, in virtue of his commission, 
as an honorary member, 26 June 1812; mandamus as such dated 
10 Jan. 1812; mandamus as ordinary member, 10 Sept. 1820 ; 
received salary from 1 Nov. 1819 to 30 June 1829; see note, 
No. 6. 

- - Sworn in by Sir George Prevost, in virtue of his commission, as 
an honorary member, 26 June 1812; sworn in ordinary member 
15 July 1812 ; mandamus dated 11 Jan. 1812; see note, No. 6. 

- - Sworn in by Sir George Prevost, in virtue of his commission, as 
an honorary member, 26 June 1812; mandamus as such dated 
12 Jan. 1812; mandamus as ordinary member dated 22 April 
1822; received salary from 7 Oct. 1820 to 19 March 1827; see 
note, No. 6. 

- - Sworn in by the Governor-in-chief 5 July 1815; mandamus as 
honorary member 13 Jan. 1812; mandamus as ordinary member 
3 April 1823; received salary from that day till his death, in 
January 1826. 

- - Sworn in by the Governor-in-chief, as an honorary member, by 
mandamus, 3 Feb. 1817; as an ordinary member, by mandamus 
dated 4 April 1823 ; received salary from 1 Nov. 1822. 

- - Sworn in by the Governor-in-chief, in virtue of his commission, 
28 Dec. 1820; mandamus as ordinary member dated 21 Noy. 
1821; received salary from 18 Feb. 1825 to 2 March 1829; see 
note, No. 7. 

- - Sworn in by the Governor-in-chief, in virtue of his commission, 
28 Dec. 1820; see note, No. 7. 

- - Sworn in by the Governor-in-chief, in virtue of his commission, 
28 Dec. 1820. 

-- Sworn in by the Governor-in-chief 22 Noy. 1826; by manda- 
mus as ordinary member 3 May 1826. 

- - Sworn in, as an ordinary member, by the Earl of Dalhousie, in 
virtue of his commission, 4 Jan. 1826 ; mandamus dated 15 June 
1826 ; received salary from that period to 31 Dec. 1833. 

- - Sworn in, as an ordinary member, by the Earl of Dalhousie, in 
virtue of his commission, + Jan. 1826; mandamus dated 2 Sept. 
1826 ; received salary from that period to 31 Dec. 1833. 

-- Sworn in by the Governor-in-chief, as an honorary member, 
15 May 1827; mandamus as such dated 16 Noy. 1827; manda- 
mus as an ordinary member dated 16 May 1828 ; received salary 
from 16 May 1829 to 31 Dec. 1833. 

--Swom in by the Governor-in-chief, as an honorary member, 
6 July 1827; mandamus dated 16 Nov. 1827. 

- - Sworn in by Lord Aylmer, as an ordinary member, 26 May 
1831, under authority of a despatch from Lord Viscount Goderich. 
- - Sworn in, under authority of his Excellency Lord Aylmer, as an 
honorary member, 16 Noy. 1832. 

-- Sworn in as an honorary member, by his Excellency Lord 
Aylmer, under authority of a despatch from Lord Goderich, Secre- 
tary of State for the Colonies, dated 28 Jan. 1833; as an ordinary 
member, under mandamus 1 March 1833; received salary from 
24 April 1833 to 31 Dec. 1833. 


(signed) George H. Ryland, Assist. Clk. Ex, Coun. 
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Note 1.—Mr. M‘Gill was the first person sworn into the Executive Council by L 
chester, after he took upon him the administration of the Government. bat Pe 
The names of the Executive Councillors contained in Lord Dorchester’s commissi 
D t 2 : ssion were : 
--W. Smith, Chief Justice, P. R. St. Ours, H. Finlay, F. Baby, T. Dunn, J. De Lt nenk 
A. Maubone, P. Panet, A. Lymburner (absent). oat 


Note 2. Chief Justice Osgood having written his dissent at the foot of a report of Council 
dated Ist May 1801, relative to the confection of the Papier Terrier of the King’s domain, 
his Excellency Lientenant-governor Sir R. S. Milnes referred the matter to a committee of 
the Council, to report whether it was intended by the committee that such writing should 
accompany the said report. . 

The board recommending, in their report of 8th May, that the writing in question should 
be expunged from the foot of the report, the Chief Justice moyed, at the next sittine of 
Council, on the 25th May : i 

“That the dissent from the approval and order of entry of the report laid before the 
Board of Council on Friday 8th May, be entered on the Minutes of Council.’’ Upon which 
his Excellency the Lieutenant-governor informed the board, “ That he should defer putting 
the question on this motion till His Majesty’s pleasure respecting the right of the members 
a enter protests or dissents on the minutes of the Executive Council should be made 

nown. 

The following extract of a despatch from the Duke of Portland on the subject was com- 
municated to the board on the 23d October 1801. 

“ Extract of a despatch from his Grace the Duke of Portland, dated 13th July 1801, to 
Sir Robert Shore Milnes, bart. 

“With respect to the question of entering protests on the minutes of the Executive 
Council, which is discussed so much at large in No. 48 and its Enclosures, it appears to me 
that no better rule can be laid down than that by which His Majesty’s Privy Council here 
is guided in similar occasions. 

“ Although the most unreserved liberty of speech is allowed to all the members of that 
board in the same manner as it is granted to the Executive Councillors of Lower Canada by 
His Majesty’s instructions, I have reason to believe that not a single instance of a protest is 
to be found in the minutes of the Privy Council, and occasions most certainly have not 
unfrequently occurred, and indeed must of necessity often occur, where the sentiments of the 
members present diametrically differ from each other, 

« Having thus stated to you what appears to have been the invariable practice here, in cases 
similar to that in which Mr. Osgood’s protest was entered, I think it unnecessary to enter 
into any discussion on the question of a right which has never been attempted to be exercised, 
nor has even been laid claim to.” 

(A true extract.) 
(signed) H. W. Ryland. 


Note 3.—Messrs. Debonne, Lees, Duchesnay and Young were sworn in by Lord Dor- 
chester on the 29th December 1794, when “his Lordship acquainted the board he had 
received a letter, dated the 16th September last, from his Grace the Duke of Portland, one 
of His Majesty’s principal Secretaries of State, informing him that ‘an instrument especially 
appointing P. Amable Debonne, John Lees, Antoine Juchereau Duchesnay and John 
Young to the Executive Council, when summoned to attend, has been long since sent from 
his office ;’ which instrument his Lordship informed the board he had not yet received, but 
that in consequence of the information conveyed to him by the said letter, he had caused 
those gentlemen to be summoned to attend this day to be sworn into office.” 

The duplicate mandamus authorizing Lord Dorchester to swear those gentlemen in was 
communicated to the board on the 10th January 1795, and directs that they shall not, any 
of them, act as members of the Executive Council, except at such time or times, and upon 
such occasions when they shall respectively be especially summoned to attend as members 
by the Governor; nor shall any of them, by virtue of this appointment, be entitled to any 
salary as members of the Executive Council. 


Note 4.—Adam Lymburner, esq. presented himself to the board, and stated that he con- 
ceived he had a right to a seat at the board in consequence of his having been named in the 
4th article of the Royal Instructions to his Excellency Lord Dorchester, “ bearing date the 
16th September 1791, and therefore requested that the usual oaths might be administered 
to him.” Reference being had to the said instructions, it appeared that the name of A. Lym- 
burner, esq. is therein mentioned, whereupon it was moved that the 7th article of the Royal 
Instructions be read; and the said A. Lymburner, esq. being questioned whether he had any 
leave of absence to produce either from His Majesty or any of His Majesty’s representatives 
in this province, and whether he had any mandamus or other document to produce, he 
answered in the negative : whereupon he was requested to withdraw, and the question being 

ut, 
: It was resolved unanimously, That the case of A. Lymburner, esq. comes within the pro- 
vision of the 7th Royal Instruction, and as he, the said A. Lymburner, esq., hath not produced 
any further title or authority, he has no right to demand that the said oaths be administered 


to him, or to a seat at the board. 


Council Chamber, Quebec, Monday, 17ta June 1799. 
Note 5.— 


OF CANADA COMMISSIONERS. 125 


Note 5.—Chief Justice Elmsley. At a meeting of the Council on 8th May 1804, the 
chairman read the following letter from Mr. Secretary Ryland : 


Sir, Castle of St. Lewis, Quebec, 7th May 1804. 
As your avocations may frequently render it inconvenient for you to attend the committees 
of the Executive Council, his Excellency the Lieutenant-governor requests you will inform 
the board it is his desire that, in your absence, the senior member present should take the 
chair, and that this should in future be considered as an established regulation. 
I have the honour to be, &c. &c. . 
(signed) H. W, Ryland. 


Adjourned by order, 
(signed) J. Elmsley, Chairman. 


Note 6.—Messrs. Kerr, Ross, Cuthbert, M. H. Perceval, J. Mure and Olivier Perrault. 
His Excellency Sir George Prevost, in Council on 26th June 1812, made the following com- 
munication to the board respecting these gentlemen : ; 

His Excellency communicated to the board two letters, the one from Mr. M‘Gill, and the 
other from Mr. Richardson, which were received yesterday, containing information that, by 
an express which left New York on the 20th instant, and Albany on Saturday last, intelli- 
gence had been received of a declaration of war on the part of the United States against 
Great Britain. His Excellency further acquainted the board that soon after taking upon 
himself the administration of the government of this province he had recommended the fol- 
lowing gentlemen to be appointed members of the Executive Council, viz. J. Kerr, Ross 
Cuthbert, M. H. Perceval, J. Mure and Olivier Perrault, esquires. That he had since 
received a despatch, dated 31st December 1811, from the Earl of Liverpool, in which his 
Lordship informs him that the necessary instruments were preparing for the appointment of 
the persons recommended by him to be members of the Executive Council, and that they 
would be forwarded as soon as completed, but that the said instrument had not yet reached 
his hands. 

His Excellency, at the same time, observed, that considering the peculiar circumstances in 
which the province was now placed by the late proceedings on the part of the government of 
the United States, he was desirous of strengthening the Executive Government of the pro- 
vince, by immediately calling the gentlemen above mentioned to the Council ; and that, for 
this purpose, he had directed them to be summoned to attend the present meeting. 

The said gentlemen being called in, took and subscribed the state oaths and the oath of 
office of councillors, and then took their seats at the board. 


Note 7.—Messrs. Papineau, Ready and Hale. Ata meeting of the Executive Council on 
28th December 1820, his Excellency the Earl of Dalhousie informed the board, “ that 
deeming it a measure that will tend to promote the best interests of this province, he had 
resolved to call the Honourable Speaker of the House of Assembly to a seat at the board of 
His Majesty’s Executive Council; at the same time his Excellency was pleased to state, 
that in recommending this measure for His Majesty’s approbation, it was his intention to 
solicit a special mandamus for the Speaker ez officio, and that he wished his reasons for 
Ki Bear to be recorded in Council, and communicated in the proper manner to the 

peaker. 

“ His Excellency observed, first, that he thinks it a distinction due to the person who is 
chesen and declared the first commoner in this province. Secondly, that he thinks His 
Majesty’s representative thereby has the right to consult and advise with the Speaker officially 
on public measures. Thirdly, that he thinks it right that the Speaker ought to have the 
advantage of knowing the sentiments of His Majesty’s representative on public measures, 
and that cannot be in any other way so fully obtained as in the character of a privy coun- 
cillor of the Governor.” 

His Excellency further informed the board, “ that in the same view it was his intention to 
recommend to His Majesty’s Government that the civil secretary of the Government, in 
whom also is to be joined the duties of provincial secretary, should have a seat in the Exe- 
cutive Council ex officio; and that in virtue of the powers vested in him, he desired that 
a gentlemen should be called to the board until the pleasure of His Majesty shall be 
<nown.” 

His Excellency added, “ that in room of Mr. Mure, long absent, he had called Mr. Hale 
to the board until the pleasure of His Majesty is known.” Whereupon those gentlemen 
being called in, the usual oaths, &c. were administered to and subscribed by them ; after which 
they took their seats at the board. 

On the 25th January 1823, the Earl of Dalhousie made the following communication 
respecting Mr. Papineau to the board : 

His Excellency stated to the board that a seat in the Council had been given to Mr. Papi- 
neau two years ago, to be held by him ez officio as Speaker of the House of Assembly ; that 
Mr. Papineau being no longer in that public situation, cannot now be considered as a member 
sien Council; and his Excellency was pleased to direct that this be notified to him by 
etter. 

His Excellency further informed the board, that 2s the advantages he had expected to 
result from the presence of the Speaker in the Executive Council have not keen realized, it 
is not his intention to persevere in the measure of calling the Speaker to a seat in the 
Executive Council. i 

0.3. 
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Appendix, No. 2. 


MEMORANDUM, showing the Cases in which by Acts Imperial or Provincial, or under 
the Royal Instructions, the Governor is required to act with the Advice, or with the 
Advice and Consent of the Executive Council. 


Tue Constitutional Act, 31 Geo. 3, c. 31, s.7, empowered the Governor in certain questions 
respecting the hereditary seats which were contemplated in the Legislative Council, to inter- 
rogate a claimant upon oath before the Executive Council. The 34th clause continued in 
the Executive Council the same power to try and determine appeals as had been vested in 
the former Council of the province of Quebec. The 38th clause enabled the Governor, by 
and with the advice of the Executive Council, to erect and endow parsonages according to 
the establishment of the Church of England. In the 50th clause, the Governor was em- 
powered, in the interval between the commencement of the Act and the first meeting of the 
Legislative Council and Assembly, to make temporary laws and ordinances, with the con- 
sent of the major part of the Executive Council. By the Canada Trade Act, 3 Geo. 4, 
c. 119, s. 1, the Governors of Upper and Lower Canada are authorized to increase or diminish, 
with the advice and consent of their Executive Councils, the number of places in each pro- 
vince for the entry of goods from the United States. And by the 31st section of the same 
Act, the Governor, by and with the consent of the Executive Council, might cause a fresh 
grant in free and common soccage to be issued in lieu of the tenure in fief and seigneurie, 
provided such sums were paid in commutation as should seem meet and expedient. 

The last-mentioned provision is renewed by the Ist section of the Act 6 Geo. 4, c. 59, 
commonly called the janes Act; and by section 10 of that statute, the Governor is em- 
powered to appoint, with the advice of Council, a commissioner or commissioners of escheats 
and forfeitures of land within the said province. 

The Act of 7 & 8 Geo. 4, c. 62, authorizing the sale of clergy preserves, empowered the 
Governor to proceed for the purpose, with the consent of the Executive Council, in pursuance 
of any instructions which he might receive from His Majesty through one of the principal 
Secretaries of State. 

By the 33d clause of the 3d and 4th Will. 4, c. 59, the Governor is empowered, with the 
advice and consent of the Executive Council, to increase or diminish the number of ports of 
entry. 

There are only two provincial Acts in force by which the Governor is required to act with 
the advice of his Council. One is the Act of 35 Geo. 3, c. 5, by which the Governor is 
authorized, with the advice and consent of the Executive Council, to establish a quarantine, 
and make regulations concerning the same. The other is the Act 4 Geo. 4, c. 14, by which 
the Governor is empowered, with the advice of the Executive Council, to order the resto- 
ration of any custom’s seizures made under Provincial Statutes, and to subject every such 
restoration to any conditions he may, with the advice of the Council, think fit. 

Besides these Statutes there was an Ordinance of 17 Geo. 3, regulating the intercourse 
with the Indians, which gave an appeal to the Executive Council from certain penalties which 
might be imposed by justices of the peace. 

By the Governor’s commission he is authorized to grant lands, with the advice of the 
Council. He is also empowered, with the advice of Council, to constitute townships or 
parishes, and erect and endow them conformably with the provisions in that respect of the 
Act of 31 Geo. 8, c. 31. The Governor’s commission authorizes and requires the Council 
to administer to him the several oaths of his office. 

The Royal Instructions, under which the Governor now acts, being nearly an exact tran- 
script of those to Lord Dorchester in 1791, direct him to take care, with the advice and as- 
sistance of the Executive Council, that such prisons as may at any time be necessary be erected, 
and that the same or any already erected be kept in a condition proper to secure the pri- 
soners. They provide that the seminaries of Quebec and Montreal, and all other religious 
communities, may be subjected to such rules as the Governor, by and with the consent of 
the Council, may think fit to establish. They also empower the Governor, with the same 
advice, to make any regulations necessary for preserving good order in the fisheries in the 
Bay of Chaleurs. There is a general and very indefinite clause, that if anything should 
occur which might be of advantage to the province, not provided for by the structions or 
the King’s commission, the Governor should be at liberty to act therein, with the advice and 
consent of the Executive Council, provided, however, that speedy notice should be given to 
His Majesty, through one of the Secretaries of State, and that war should not be declared 
by the Governor, except for the purpose of repelling or preventing hostilities, wherein the 
consent of the Executive Council should be had, and early notice sent to His Majesty. The 
Executive Council is charged by the Royal Instructions with the duty of auditing the 
public accounts. 

The foregoing constitute, it is believed, all the cases in which the Governor is under an 
obligation to resort to, or make use of, the Executive Council in Lower Canada. It seems, 
however, to have been the usage, though not founded on any positive direction, to consult 
the Council previously to the issuing of proclamations. 
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Oath of Secrecy. 


I wit serve His Majesty truly and faithfully, in the place of His Council, in this, His 
Majesty’s Province of Lower Canada. I_will keep close and secret all such matters as shall 
be treated, debated, and resolved on in Executive Council, without publishing or disclosing 
the same or any part thereof, by word, writing, or any otherwise, to any person out of the 
same Council, but to such only as be of the Council. And yet if any matter so propounded, 
treated and debated in any such Executive Council, shall touch any particular person sworn 
of the same Council, as shall in anywise concern his loyalty and fidelity to the King’s 
Majesty, I will in nowise open the same to him, but keep it secret, as I would from an 
other person, until the King’s Majesty’s pleasure shall be known in that behalf. I will, in 
all thmgs to be moved, treated and debated in any such Executive Council, faithfully, 
honestly and truly declare my mind and opinion to the honour and benefit of the King’s 
Majesty, and the good of His subjects, without partiality or exception of persons, in nowise 
forbearing so to do from any manner of respect, favour, love, meed, displeasure or dread of 
any person or persons whatsoever. _ ; 

In general, I will be vigilant, diligent and circumspect in all my doings touching the 
King’s Majesty’s affairs; all which matters and things I will faithfully observe and keep as 
a good councillor ought to do, to the utmost of my power, will and discretion. So help 
me God. 


Appendix No. 4. 


EVIDENCE relating to the Executive Counci. 
Mr. George Ryland, Assistant Clerk to the Executive Council, called in; and Examined. 


Have you received directions from the Governor-in-chief to attend here and supply such 
information as may be required ?—Yes. 

And do you consider this to set you at liberty to disclose whatever knowledge the Com- 
missioners may need, without obstacle from your oath of office or your duty to the Council ? 
—Certainly ; excepting the opinions of any individual members of Council on particular 
occasions. 

You do not consider it necessary to apply to the other members of Council for permission 
of this nature ?— No, the directions of the Governor are sufficient. 

Are the proceedings of Council sent home periodically ?~—-They are sent to the Secretary 
of State every six months. 

Under what authority is the Executive Council constituted ?—The Executive (or Privy) 
Council of Lower Canada it constituted under authority of the Royal Prerogative, His 
Majesty by mandamus addressed to the Governor directing such persons to be called thereto 
as the Sovereign shall see fit. 

What provincial Acts are there imposing on the Governor the obligation of consulting 
the Council, or in which any mention of the Council is made ?—-There are provincial Acts 
which render it incumbent on the Governor in certain cases, to act by advice of the Council, 
but I cannot specify them from recollection. The Royal Instructions also, which were 
given to the Governor-in-chief on the establishment of the present constitution, direct on 
what occasions he shall consult the Council, and act by their advice. 

The despatches of the Secretary of State may be considered as a similar authority with 
the instructions, being written by the King’s commands. 

In all other cases, I consider the Governor as at liberty to consult the Council, or not, as 
he shall see fit. 

Has the Council always been a Board of Audit, and under what authority was it first 
so constituted ?—The Executive Council has always been a board for auditing the public 
accounts in this province, as will be seen by the extract which I now produce, from a 
despatch, dated 3d August 1796, from the Duke of Portland to General Prescott. 


Extract of a LETTER from His Grace the Duke of Portland to Lieutenant-General 
Prescott, dated Whitehall, 3d August 1796. 


Tue public accounts of Lower Canada have hitherto been so ably conducted and arranged 
by the Governor and Executive Council, that, although I do not mean to object to the ap- 
pointment of an inspector of provincial accounts, if found necessary, as a relief to the board, 
and in order to prepare papers and aecounts for its inspection, yet I cannot too strongly 
express my desire that the same system should be pursued by the board, and that it should 
continue, as usual, to inspect, arrange and report upon all the public accounts of the 
province. 

(Certified.) 
(signed) H, W Ryland. 
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How often does the Council assemble ?—There are no fixed times for the Council assem- 
bling. I may observe that there is no “ Council” unless the Governor be present. In his 
absence the members form a committee, and they assemble at such times as suit their con- 
venience, for the purpose of taking into consideration and reporting upon such matters as 
the Governor may have referred for their opinion ; summonses being sent for this purpose by 
the clerk of the Council, at the desire of the chairman, who is the senior member present. 

A committee cannot consist of fewer than three members, and to form a committee of 
the whole, it requires at least one more than half the members of the Council. 

All reports of committees on matters of state or land matters are brought into Council, 
and ordered to be entered, either with the Governor’s approval or dissent, as he sees fit, 
the Governor being responsible to His Majesty if he acts on advice improperly given, and 
the Council being responsible to the Governor, who is authorized by his commission and 
instructions to suspend or remove members, giving his reasons to his Sovereign for so doing. 

Does a full Council, as distinguished from committees of Council, ever meet except by 
special summons from the Governor ?— Never. 

Do the reports from committees of Council require the approval of the whole Council 
before they can be acted upon ?—They require to be approved by the Governor in Council, 
with the exception of the reports on public accounts, to which the Governot’s signature is 
considered sufficient. 

On every other subject, then, but the auditing of accounts, the reports of committees must 
wait to be acted on till the Governor sits in Council ?—Yes, 

Of what number is it necessary that a committee should be composed ?—Three is the 
lowest number, and is sufficient on matters of finance ; but for matters of state, five members 
must be present. 

Are there standing committees to attend to particular subjects ?—No. 

What subjects, independently of finances, are usually referred to committees of Council ? 
Grants of land; the issuing of letters patent for a change of tenures ; quarantine regulations ; 
the fixing of tolls on canals; the exercise of the Royal prerogative of mercy to prisoners 
under sentence of death; the issuing of proclamations; and a variety of matters difficult 
to specify with particularity. 

What discretion has the chairman of committees in summoning members to attend ?— 
The chairman directs the clerk to call a committee of Council for a stated day, and the 
clerk summons all members within a convenient distance of the place of meeting. 

What number constitutes a quorum, when the Governor sits in Council ?—Five. 

Has the Council any standing rules or orders for its own governance ?—None that I know 
of, excepting whatever may be contained in such parts of the Royal Instructions to the 
Governor as relate to the Executive Council. 

Has it been customary for the Governor to consult the Council upon communications to 
be made to either branch of the Legislature ?—It has been customary for the Governors to 
consult the Council on messages to the two branches of the Legislature, and on the trans- 
mission of documents to them, whenever they have deemed it advisable to have the opinion 
of Council thereon. 

It used also to be deemed matter of courtesy to communicate the speeches to be made 
at the opening and close of the session; but I think the practice in this particular ceased 
with Sir James Kempt. 

Has it ever been the custom for the Governor to impart to the Council despatches from 
the Secretary of State on important subjects, and to take the advice of the Council before 
replying to them ?—He has frequently communicated despatches to the Council ; not however 
with a view of enabling him to answer the despatch, so much as to decide on the mode of 
carrying the instructions into effect. ’ 

In the appointments to office, has it been usual to take the advice of the Executive Coun- 
cil !—Certainly not; though on the propriety of suspending an officer, the advice of the 
Council has several times been taken. : 

How long has Mr. Ryland, senior, been clerk of the Council ’—Since the month of July 
1796, a period of 40 years. 


John Neilson, Esq. called in; and Examined. 


Wi x you state in respect to the Executive Council, of what number you think it ought 
to be composed ?—That is rather a difficult question. The Governor acts for the King, 
whose authority extends throughout the empire, and is, in fact, the only legal bond of 
union. The Governor must be independent of his Council, for if it controlled him, there 
would be a separate and independent government in each colony, and no single power per- 
vading the whole. I should suppose that heads of departments ought to be in the Execu- 
tive Council, as being the only persons who can furnish to the Governor the official informa- 
tion to be obtanied from their several departments. 

Besides these official members, the Council ought to consist of a much larger number of 
persons of every description whom the Governor might summon to the Council whenever 
he desired to be more fully informed of the interests, views and feelings of the country at 
large. ; 

I am of opinion that such a Council would have the effect of creating confidence in the 
country. Official persons are always presumed to have interests of their own, and it is for 
that reason I recommend that there should be a number of persons not holding office, and 
not supposed to be biassed by any particular interest. ' 

There ought to be in the Council a person well acquainted with the laws of the rei 
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but I doubt if it ought to be the Attorney-general, because the greater part of his fees depend 
upon the Council, and he is principally paid by fees. The other heads of departments would 
have no such interest. ; Leeda atin 2 . 

Has the Attorney-general any duties which would render him ineligible for the Council ? 
—-Yes. The Attorney-general seems to me to bear the same relation to the Governor and 
Council as a lawyer to a private individual ; he is their servant, to institute such law pro- 
ceedings as they may determine. Besides, the Governor can have his advice separately, 
whenever it is thought necessary. lan 

Can you name the situations of which the holders ought, in your opinion, to form a part 
of the Executive Council ?—I should suggest the receiver-general, the inspector of public 
accounts, the surveyor-general or commissioner of Crown lands, looking upon these as one 
office ; some person, as I have already said, well versed in the laws of Canada, whether or 
not holding office; the secretary who transacts the principal executive business of the 
colony. The collector of customs used to belong to the Executive Council ; but I believe 
there was some objection. The Council acts here on behalf of the treasury in checking the 
the public accounts, and there was supposed some delicacy in allowing the collector, of 
customs to form part of this controlling body. His presence in the Council might diminish 
confidence. é 

Having thus suggested five members, how many persons not holding office would you 
propose to add ?—One member of the Legislative Council, two members of the Assembly, 
one member from each of the districts of Quebec, Three Rivers and St. Francis, two mem- 
bers from the district of Montreal. The choice of men is very limited. The requisites are, 
education, acknowledged abilities, experience in public affairs, and independence as to pecu- 
niary circumstances. pay 2, TR siege ; 

Although, however, the choice is not very extensive, it is practicable to form such a 
Council. 

Too many members brought into the Executive Council from the Legislature might intro- 
duce there the divisions of the bodies whence they came; the persons chosen from the 
Legislature should be selected for their abilities and influence, and not on account of the 
locality to which they belong ; the others would, of course, also be chosen for influence and 
merit, but with a regard to the district in which they reside. 

I would not fix the limit at 13, which is the number of persons I have now mentioned ; 
but I think it would be a fair Council, and too numerous a one might be inconvenient and 
more subject to party feelings. 

Would you propose the addition of any other persons on account of the eminence of their 
station?—The heads of the churches might be in the Council, but 1 should fear danger 
from it. 

It might introduce feelings of religious difference into the Council, and dissenters might 
feel dissatisfaction, from an impression that the clergy had an interest in the Council adverse 
to their several denominations. 

When there is a civil governor, ought the officer commanding the troops in the colony to 
be in the Council ?--He would be likely to be a qualified person; and as successor to the 
Government in case of a vacancy, there would be an advantage in his becoming conversant 
with the business of the province. 

Can you suggest any alteration or extension of the functions of the Executive Council ?— 
Iam not accurately acquainted with the functions of the Executive Council as heretofore 
established ; but I am persuaded that the instructions in respect to them have been well 
digested throughout the British colonies, and I should therefore doubt if much alteration of 
them be required. It is desirable that all public measures to be brought before the Legis- 
lature on the part of the Governor should be submitted to the Executive Council for their 
advice. This may have been the case hitherto, but I doubt it. It does not strike me that 
anything else is necessary which is not prescribed by the existing instructions, so far as 
I know them. I may add, however, that on nominations to the Legislative Council, the 
opinion of the Executive Council ought to be taken. The right of recommending is the 
Governor’s, the right of nomination belongs to the Crown; but the opinion of the Execu- 
tive Council ought to be taken; and I think it would be proper that the Governor should 
transmit, together with his own recommendation, such advice as they might give. To con- 
fer the initiative on the Council would invade the prerogative of the Crown in respect to 
appointments ; but the observations of the Council would afford a security against private 
favour and personal interests. 

In reference to your remark, that all public measures to be brought before the Legislature 
should be submitted to the Council, would you recommend that answers to addresses of 
either House should be submitted ?—No, not addresses; and with respect to messages, I 
think that messages proposing measures ought to be submitted, but otherwise I should not 
deem it necessary. f 

In reference to your suggestion on the nomination of legislative councillors, would you 
think it expedient that the advice of the Council should also be taken on other appointments ? 
—I should think it would be prudent, at least for the higher officers. 

In thus taking the advice of the Executive Council, would you have it expressed indivi- 
dually, or according to the vote of the majority ?—The opinion of the Council would be that 
of the majority ; but those who dissented ought, in my opinion, to have the right of entering 
their dissent upon the Council books. 

To what extent, if at all, do you think the Governor ought to be under the obligation of 
laying his correspondence with the Secretary of State before the Council ?—Not at all; the 
whole matter ought to be left to the Governor’s discretion. 


9.3. Should 


Appendix, No, 4. 


John Neilson, Esq. 
30 March 1836. 


Appendix, No. 4. 


John Neilson, Esq. 
30 March 1836. 


180 APPENDIX TO THIRD REPORT 


Should the Council have the right of tendering advice to the Governor, or suggesting 
measures unasked ?—They should not. aR 

Without any reference to existing practice, could you state your opinion as to the extent 
of the secrecy which it would be desirable to impose upon the members of the Executive 
Council ?—I think it ought to be absolute secrecy, as respects the opinions of individuals. 

You would not divulge them even to the highest authority in the land ?—No. 

What degree of secrecy do you think proper as to the collective opinions of the Council ? 
—The Governor must of course be at liberty to inform the Sovereign what was the opinion 
on which he acted. 

May not cases arise in the colony in which it would be convenient that the Governor 
should have the power of making public the collective opinion of the Council ?—In all cases 
provided by law, or contemplated in the King’s instructions, 

Do you think that in no qualified way responsibility could be attached to the Council ?—- 
I see none but a moral responsibility, and the liability to be dismissed. 

Is there not a very general wish in the country that some responsibility greater than you 
have mentioned should attach to the Executive Council?—It has been much talked of, but 
I believe there are very few who have any definite idea on the subject. 

How far do you think that the persons who might have seats in the Executive Council, 
and in either House of the Legislature, should be considered bound to explain or defend in 
the latter the measures of Government ?—They would be able to explain the measures of 
Government, having become acquainted with them in the Council, and probably would be 
disposed to do so; but the idea of a ministry as in England seems to me inconsistent with 
the state of things in the colony. 

In the event of their not being disposed to defend the Government, what ought to be the 
result ?—A man in systematic opposition to the Government ought not, I think, to be kept 
in the Executive Council; but a single difference of opinion would not be a reason for dis- 
missal. You must allowa good deal of freedom, or you would destroy the influence of coun- 
cillors. A man of proper feeling would resign of his own disposition when he found himself 
decidedly opposed to the views of Government. 

Do you think a Council, of which the ordinary meetings would necessarily comprise so 
large a proportion of office-holders as the one you have proposed, would be acceptable to 
the country?—Under the present circumstances, there is no doubt that there would be a 
certain degree of prejudice. The only way, however, of obtaining confidence is by proper 
measures for the general welfare; and if the Council, supposing that occasionally there 
should attend a majority of office-holders, adopted well-grounded measures, they would have 
as good a chance of public confidence as any others. The office-holders, apart from any 
bias of private interest, have greater motives than any others to recommend proper measures ; 
the existence of their offices depends upon the stability of the Government, and they are 
more likely than any others to be losers by instability in Government affairs. They have a 
large stake in the concern. A Council without public officers would be without its best 
means of information. 

You have in your previous answers limited your view of the functions of Council to advis- 
ing the Governor; has not the Governor, at any rate, the nght of calling upon all public 
officers for advice, especially upon heads of departments, for advice touching their own 
offices ?—Yes; but that advice would not be equal to their advice in Council, where they 
had an opportunity of consulting with others more acquainted with the state of affairs and 
feelings generally throughout the country. The presence of the other members would assist 
them in forming a correct opinion, and, m return, their own presence would assist the otherg 
in coming to just conclusions. Besides, there ought not to be an entire separation held up 
between the official men and the remainder of the country. 

Has it not been frequently included amongst the complaints which have gone home from 
this country, that there were too many office-holders in the Executive and Legislative 
Councils ?—Yes ; but it arose more from the strange intermixture of the servants and members 
of the different branches of the Government, and the accumulation of offices, than from any 
dishke of the heads of departments. t 

Has not their dependence on the Government been among the objections ?—Yes, particu- 
larly as to the Legislative Council. With regard to the Executive Council, the objection 
was rather to the intermixture of officers. 

Would it not be desirable to have in the Executive Council men connected with commerce ? 
—I would not have men in very active business, but the heads of large houses with sufficient 
leisure would be very proper. I think there certainly ought to be some mercantile men in 
the Council; say at least one chosen from Quebec and one from Montreal. 

In addition to the official members, who may be assumed to be resident at Quebec, how 
many councillors would you recommend, resident within such a distance of the seat of 
Government as to be always able to attend the Council ?—If practicable, at least an equal 
number to the official men; but I do not think it very essential. 

What quorum would you advise ?—A quorum of seven would probably suffice for ordinary 
business, and a quorum of 11 for the consideration of measures to be submitted to the Legis- 
lature, and of proposed nominations to the Legislative Council, and higher offices. 

What rule would you observe as to summoning members ?—I think it would be proper to 
summon all resident members for the ordinary business, and the whole of the members for 
any of the more important questions I have just specified. It seems to me that it would 
be improper to cease summoning a member without regularly apprising him that he was 
removed from the Council. 


What pecuniary provision would you make for the executive councillors ?--—None. or 
ould 
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Should they have travelling expenses ?—No ; not any emolument. 

Would your objection to the Attorney-general be removed if he were paid entirely by 
salary ?—-No ; it would be partly removed, but I have stated an objection to him as a ser- 
vant of the Government in the courts of justice. ' 

Supposing a Council such as yours, of 16 or more, were resident near Quebec, would it 
not be inconvenient that they should all be summoned on every Council day?—I do not 
think inconvenience would arise, for they would not, I believe, ever be so resident. 

Supposing there was so large a Council, would not all offence be taken away if it was 
known that it was not customary to summon the whole for ordinary business ?—I think it 
would excite jealousies, and tend to enfeeble the Government rather than otherwise. It 
would be said that the Governor had favourite councillors. 

Would that exist to an equal extent if the Council were still larger, say 24 or 30 ?—There 
would be no harm in a larger Council, provided that only those who reside within a conve- 
nient distance of Government were summoned for ordinary business, and the others for 
business to come before the Legislature, of course with an option to attend or not, as they 

leased. 

If you had so large a Council, would it not be a sufficient reason to assign tor summon- 
ing some at one time and some at another, that only those were called whose advice or 
information was required for the business in hand; as that of the bishops on church 
matters, the commander of the forces on military, and office-holders on business of their 
several departments ?—I doubt if that reason would satisfy the majority of the councillors ; 
and I should be apprehensive of jealousies being occasioned if those meetings of a few 
members were to be considered as meetings of the Council. 

Would it not be an advantage with a large Council, and the usages of summoning only a 
limited number at a time, that the Governor might use the advice chiefly of those members 
of the Legislature who were in a majority of the Assembly, without absolutely dismissing 
those whose party had become the minority ?--I do not think it would be an advantage. 

Would not all the offence that you suppose might arise from not being summoned, 
equally arise from either being dismissed from Council or not appointed to it ?—I think not. 

Would you have the Council appointed as now, by mandamus from the Crown, or let the 
Governor appoint the councillors ?—I would follow the established usage. 

You have said that the Council are not responsible in any way tT have said that they 
are morally responsible, and liable to be dismissed by the Governor, which might operate to 
a certain extent as a disgrace. 

Do you not conceive that councillors would be responsible to the laws for any criminal 
advice given to the Governor ?-—Every one is responsible to the law, but I doubt whether 
the councillors would be amenable ; I doubt if there would be the means of bringing the 
charge home to them. 

Do you conceive that the exemption would depend on the difficulty of getting evidence, 
or on their being legally exempt from the consequences of giving any criminal advice ?-— 
I should leave that to the courts of law. 

Supposing them to be amenable to the courts for criminal advice, and removable by the 
Governor for anything not amounting to a crime, in what respect does their responsibility 
differ from any other officer, except that the members are sworn to secrecy ?—On that sup 
position it would be the same, with the exception mentioned. 

What further responsibility do you suppose that the Assembly really wishes to be imposed 
upon the Executive Council?—I cannot tell; but it seems to me that they want to be 
Council and Governor themselves ; that is to say, to have the whole Government in their 
hands, and that every one should do their bidding. 

Are there not many subjects with which the Executive Council has to deal, that affect 
rather the relations of the province with the empire than merely the internal affairs, such for 
instance as, Ist, Everything relating to commerce between the mother country and the pro- 
vince. 2dly, The keeping the provincial laws in harmony and subordination to the constitution 
of the mother country. 3dly, The free admission of all the subjects, and of the capital of the 
mother country into the colony. 4thly, All questions between the colony and either the neigh- 
pouring alien states, or colonies and possessions of the empire. Sthly, Everything relating 
to the army or navy of the mother country, barracks, forts, ordnance, lands, and other like mat- 
ters ?—I have already said that the Governor acts in the colony for the King ; that he must 
look to the general interests of the empire as well as the interests of the colony ; that nothing 
can be moved in Council without it comes from him; no decision be taken, unless it be 
from him ; and that therefore it is to be presumed that the unity of the empire must be pre- 
served, and its laws maintained by the Governor acting under his responsibility to the 
Crown, the Parliament and the law. 

Such subjects as are mentioned in the question may be brought before the Council, by 
the Governor, if he sees fit. 

Have you not recommended that every message of the Governor to the Legislature, pro- 
posing a measure, should be settled with the advice of the Council?—Yes. 

Must not those measures frequently bear on the relations of the province with the mother 
country ?—There is no doubt of it. 

In those instances, have you made any provision for advice in such measures ; or do you 
trust entirely to the Governor and the King’s ministers ?—Entirely. 

You said that you believed it to be the object of the persons who comprise the majority of 
the Assembly to subject all the Government of the country to their power ?—It seems so to 
iO I have no doubt of it; they wish to rule the province some way or other. 
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If they can do it through a Governor and Council, they have no objection, but rule they 
must. 


R. E. Caron, Esq., Mayor of Quebec, called in; and Examined. 


Coup you explain to us, as having been a member of Assembly during the greater part 
of the session, the sense in which the word responsible was understood, when it was pro- 
posed to render the Executive Council responsible ?—It did not become the immediate sub- 
ject of any discussion in the Assembly this session ; and I cannot undertake to pronounce 
exactly how it may have been understood. 

Would you favour us with your own views on the mode of forming an Executive Council ? 
—There might be two ways. The first would be a Council formed, as much as possible 
on the model of the ministry in England. This Council to continue in office as long as the 
administration could succeed in carrying on the Government. This would be one mode; but 
I confess 1 think it would be objectionable. , 

The number of persons fit for such Councils might be found less than necessary ; for, in 
the present state of public affairs, frequent changes of Council would be likely to become 
necessary, and a difficulty to arise in completing a new Council on each occasion when it 
was wanted. 

But would not the majority of the Assembly always yield a sufficient number of persons 
to form a ministry, especially if the principal offices were not to be inseparably connected 
with seats in the Council?—The Commissioners must remember the uncertainty of the 
re-election of those members who should take seats in the Council ; and I am of opinion that, 
for some time at least, the mere acceptance, by a member of the House of Assembly, of 
a seat in the Executive Council, would greatly endanger his re-election as member of the 
Assembly. 

If the office of executive councillor were divested of emolument, would the acceptance of 
it be necessarily attended with the re-election of the member, since the Provincial Act only 
requires seats to be vacated on taking a place of emolument?—In Mr. Mondelet’s case, 
who, I believe, was to receive no emoluments, his seat was declared vacant under a resolu- 
tion of the Honse ; and I believe the same would occur again, whether or not the councillors 
were paid. 

What was the other mode you contemplated of forming a Council ?—The other, and pro- 
bably the simplest, mode of forming an Executive Council, would be to appoint persons as 
independent as you can find, enjoying the public confidence; and this would gain for the 
Council great weight with the people. 

Instead of the councillors being responsible to the will of the people from time to time, as 
manifested by the representatives, the Governor alone would be responsible on this plan; 
and if he found that he continually met ill success with one Council, he would, from his own 
interest, change his Council by his own authority ?—The Governor would exercise his dis- 
cretion. I would prefer the first mode in itself; but in the present circumstances of the 
country, I think the second the better. 

Proceeding on the second plan, of what number would you be disposed to make the 
Council consist ?—From seven to nine. 

Do you think it desirable that there should be members of each branch of the Legislature 
in the Executive Council ?—I do not conceive it necessary; the only thing to be looked at 
should be the qualifications of the persons to be selected ; and those persons might and 
ought to be taken wherever they could be found. 

For instance, | must say that I think the Legislative Council, as a body, is very badly 
composed ; but there are excellent persons who might be chosen from it for the Executive 
Council. 

I would establish no rule as to the class of persons from whom the Executive Council was 
taken, provided they enjoyed public esteem and confidence. 

Would you not have councillors chosen from different parts of the province ?—I think it 
would be just to have as many as you could from distinct portions of the country ; but the 
difficulty of travelling in this country would oppose obstacles to it. 

Would you think it desirable that any office-holders should sit in the Council ?—In the 
plan we are now considering [ should not like to have any members sit ex Officio. If an 
individual enjoyed the public esteem or confidence, as I have already said ought to be the 
case with every person appointed to the Council, I would not exclude him merely because 
he was a fanctionary of Government. 

As to the Attorney-general, do you think that he ought to be in the Council ?—I do not 
think it necessary; but if qualified in the manner I have already described, I do not think 
there are sufficient reasons to render him ineligible. 

Do you think it would be acceptable to the country that one or both of the Roman- 
catholic bishops and the Protestant bishop should be in the Council ?—I have never reflected 
on that subject; but at first sight my impression is, that itis better to leave the bishops to 
their proper and important duties, than introduce them into a political body. 

Do you think it desirable that the members of the Executive Council should continue to 
be sworm to absolute secrecy as now ?—If the Council were not so restrained they would 
have much better opportunities of communicating with the public, of ascertaining pre- 
vailing opinions, and making the Governor acquainted with them. fa ae 

Would you sce any objection to allowing the members of Council to take the initiative in 


offering advice, whether or not the subject of it were proposed by the Governor ?—If the 
Governor 
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Governor were not bound to follow the suggestions thus proffered, I think it would be a 
decided advantage. 

You would not then have the Governor to be controlled by the majority of the Council ? 
—I would not, as we are now proceeding on the supposition that the Council is not respon- 
sible. If the Governor is responsible, he must have the control of his own acts. 

Supposing the Council to be responsible, would you in that case bind the Governor to act 
by the opinion of the majority ?—I would not absolutely bind him to do so, but I would 
have it as in England; the Governor being then im a situation analogous to that of the King 
in England. 

Is it possible to render an Executive Council here responsible for acts which the Gover- 
nor is obliged to do by orders from home ?—Neither one nor the other could, in justice, be 
responsible for such acts. 

Does it occur to you that any distinction could be made between the purely internal affairs 
of the province, and those which concern the relations between the province and the rest of 
the empire, so as to give the Council more power over one than the other ?—There would be 
a great complication in that. 

The line of demarcation would be found very difficult, if not impossible to be drawn. I 
think, however, that the regulation of the internal affairs should be left to the Provincial 
Legislature. 

Has not that principle been recognised by the Government ?—Recognised, it is true, but 
violated sometimes ; as, for instance, in the case of the Tenures Act, and the Act establish- 
ing the land company. 

Would you give any opinion generally, which you may entertain, as to the remuneration 
of the Executive Council?—I have not a sufficiently definite idea of the duties and the 
amount of trouble; in short, not sufficient data to give any positive answer to that question. 

I think any payment to the councillors should be rather in the nature of an indemnity for 
time, trouble and expense, than a salary adequate to the importance of the office ; but still 
a fixed allowance, and not an actual repayment of expenses incurred. 

With respect to the audit of accounts, have you any opinion as to the present function of 
the Executive Council?—No; but I believe the House of Assembly to be favourably dis- 

osed to the creation of a distinct department of audit, in which case the duties of audit 
elonging to the Council would cease. 

Do you think that more confidence would be enjoyed by a Council removable by the 
Governor at his own discretion, than as at present ?—Upon the basis of the second plan 1 
mentioned, the Governor being completely responsible, I think it better that the Council 
should be removable at his discretion. 

Suppose then that the Assembly should address the Governor to remove them, what 
would be the consequence?—The Governor would be competent to remove them or not. 
He would be in the same position as when he receives any other address of the Assembly, 
to which he accedes if he feels it right, and refuses his assent if he thinks it wrong. 

In happier or better circumstances than now, you said that you would wish an Executive 
Council to resemble as much as possible a ministry in England ?—Yes. 

You have reflected that the Governor is not irresponsible, as the King, but responsible 
to the authorities in England ?—Yes ; and for that reason [ only said, the Council should 
resemble, as much as possible, the ministry in England. 

You are aware, moreover, of this difference between the position of a Governor here, and 
a prime minister in England; that he must necessarily be appointed for some years, and 
cannot be removable as speedily as a ministry ?—Yes, I am aware of that. 

Upon your first mode, how would the inconveniences arising from the Council being 
removable upon the address of the Assembly, and the Governor being neither in the circum- 
stances of the King, nor a prime minister, be obviated ?—The whole difference between the 
Governor and the prime minister is, that his removal must, from the nature of the case, be 
somewhat longer of being effected. That the removal would be made if the Governor failed 
to give satisfaction and carry on the Government with success, I take for granted ; and that 
the difference of time is all that would exist. The Governor, in fact, would be recalled. 

By not giving satisfaction, do you mean not pleasing the representatives of the people ?— 
I mean not being able to make the Government goon; falling into important and lasting 
disagreements ; finding it impossible to get supplies. 

Would you wish that being able to get a majority in the Assembly should amount, as in 
England, to a condition of the Council’s existence ?—I should see no objection; I do not 
mean it as a general rule. 

The power of getéing on with the Government is what I would require. 

What, then, is the difference between the two modes you mentioned ?—In the first case, 
and the one we are now discussing, almost all the responsibility would be upon the Council, 
while in the second, it would lie exclusively upon the Governor. 

What exception do you mean when you say almost all the responsibility on the Council ? 
—The Governor would have the responsibility of making the choice of the Council. 

Is it not involved in the plan, that even to the authorities at home, the Governor cannot 
be responsible ?—I would not say that. His personal qualities might do much in the Govern- 
ment, and I have already observed that he is accountable for his choice of councillors. 

You would limit the responsibility of the Governor, even to the English authorities, to 
that of being recalled ?—It would be part of the plan, but the Commissioners will remark 
that I have not deemed the plan eligible now, and that I only contemplate its establishment 
with the consent of the various authorities who must afterwards be parties to its execution. 

On the first plan you mentioned, would you have the Governor liable to any other respon- 
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sibility than that of being recalled ?—If the Governor be obliged to follow the advice of his 
Council, he cannot be answerable further than to be liable to be recalled. 

Are you aware that this alteration could not be made except by an Act of the Imperial 
Parliament ?7—Yes. 

Upon the same plan, what would be the difference from the existing Counoil ?—The prin- 
cipal difference would be only the personal composition of the Council. 

Would there not bea more important difference, that the Governor should have the power 
of removing the councillors at pleasure, without imputing any personal fault to them ?— 
That would no doubt be an important change, but less so than the choice of persons. 

Under your second plan, do you see any security against the consequences which have 
recently happened in Upper Canada?—The Governor would, undoubtedly, have an unli- 
mited choice of councillors, and would have the power to act as the Governor has acted in 


Upper Canada. 


Andrew Stuart, Esq., called in; and Examined. 


ARE you cognizant of the report of a committee appointed to draw up instructions for 
Mr. Neilson when he went to England last year, and of which he communicated a copy to 
the Secretary of State?—Yes. 

With reference to that part of the instructions which contemplates the presence of office- 
holders in the Council, do you concur in the view contained in those instructions, that office- 
holders ought to be included ?—Yes, I do. 

Do you think that in the present state of the colony a Council so constituted would find 
anything like general satisfaction?—An Executive Council entitled, from the ability and 
character of its members, to the public confidence, cannot but give satisfaction; and I think 
that a Council constituted as recommended in the above report would have a right to the 
confidence of the public. It would, however, be an indispensable condition that the high 
officers, being members of the Council, should possess the qualifications requisite for the 
discharge of the duties of executive councillors, without the possession of which qualifications 
none should be appointed to those offices. 

Do you see any objection to placing in the Executive Council the Attorney or Solicitor- 
general ?—I think that the law officers of the Crown ought not to be members of the Exe- 
cutive Council, except in the case of an absolute dearth of other persons of competent 
qualifications. At the same time it is highly desirable that there should be in the Executive 
Council, as well as in the other departments of the Government, a competent number of 
persons who have had the advantage of a legal education, and whose presence in the | 
Executive Council would not be liable to the objections which apply to the law officers of 
the Crown. 

Can you suggest any alteration in, or extension of, the present functions of the Executive 
Council ?—The limits of the functions and duties of the Executive Council do not seem to 
be agreed upon on all hands; and before being able to answer this question, it would be 
necessary to know what were considered the existing functions and duties of the Council. 

Do you think it proper that they should continue to be sworn to secrecy ?—I do not think 
that in the present circumstances of these colonies the requirement of the oath of secrecy, or 
its being dispensed with, is a matter of much importance. 

Do you think that the Council ought to have the power of deliberating on any subjects 
except those brought forward by the Governor, or of tendering unasked-for advice ?—I con- 
sider that the Executive Council ought to have the power of deliberating on subjects of 
public concern, not brought forward by the Governor, and to make any representation to the 
Governor which they might think necessary. But this power would, by a Council properly 
constituted, be exercised only upon extraordinary occasions. Jn the ordinary course of their 
duties, I presume that the councillors would confine themselves to deliberating upon such 
subjects as were brought under their consideration by the Governor, and giving to him their 
advice thereupon. 

Do you think that the Governor should be required to consult his Council before answer- 
ing addresses of either branch of the Legislature /—My impression is, that upon state affairs 
of sufficient importauce to demand it, the Governor ought to consult his Council; but whether 
or not the importance be sufficient to call for this, the Governor himself must be the judge, 
exercising a sound discretion thereupon. I would apply the principle of this remark to the 
present question. 

Do you think a line could be drawn excluding from the cognizance of the Council ques- 
tions affecting the relations with the empire, unless proposed by the Governor, and thus 
rendering it possible to allow the Council a wider discretion in the matters left in their more 
entire competence ?—I do not see how a line of this kind could be drawn. 

Do you think nine, which has usually been looked upon as the regular number of the 
Council, to be too large or too small?—-Nine members in, and in the neighbourhood of the 
seat of Government, whose regular attendance might be counted upon, would, I think, be 
sufficient. It would be fitting that other members resident in the districts of Three Rivers 
and Montreal should be named. Within certain limits as to number, the addition to the 
Council from those parts of the province might be made to depend principally upon the 
character or fitness of the persons to be named. 

Supposing the Council to be large, would you make it imperative that all within a conve- 
nient distance of the place of meeting should be summoned, or that a discretion might be 
exercised in that respect ?—Certainly. I do not see how any distinction could be made 
between the members of the same Council which would not be exceedingly ahjeomonsy'?: ; 
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Supposing, for illustration sake, that the number of the Council were fixed at 15, would 
you entitle to seats in the Council persons of eminent station, without belonging actually to 
the official department, such as the Protestant bishop, the Roman-catholic bishops, the com- 
mander of the forces, and the speaker of the House of Assembly ?—I think that the Pro- 
testant and Catholic bishops ought to be members of the Council; I see no sufficient reason 
why the commander of the forces and the speaker of the Assembly should be so. 

Tn constituting an Executive Council, would you consider it desirable to introduce a certain 
number of members of either branch of the Legislature?—I do not see that any beneficial 
consequences would arise from this measure. 

How far do you think a council can be made responsible, either for the advice they give or 
for the acts of the Governor, in a province bearing the relation that Lower Canada does to 
Great Britain ?—I know of no exercise of a public trust in the British dominions which does 
not carry along with it a responsibility for its faithful performance on the part of those to 
whom such trust is confided. 

Would you favour the Commissioners with your views on the payment of members of the 
Executive Counci!; whether there should be any remuneration at all, and if so, its amount; 
as well as whether it should be given to all the members, or only to the ordinary members, 
as distinguished from a class of honorary councillors ?—The high officers of Government, 
members of the Council, might be expected to discharge the duty of councillors without any 
addition to the allowance now given to the ordinary members, and I should think the same 
sum an adequate allowance to the other councillors. 

What should you think of a plan of reducing the number of members appointed by the 
King to three or two, and giving the Governor an unlimited power of appointing for the 
period of his own government, and no longer, any number of additional councillors ?—The 
main end of an Executive Council in a colony, as I understand it, is to give stability and 
uniformity to the government, preventing those changes which would otherwise occur, dis- 
advantageously to the public service, from the frequent changes of governors. 

I do not think, therefore, that it would be conducive to the wellbeing of the province that 
the proposed plan should obtain. It would generally be accompanied by a complete change 
of system on the arrival of each new governor. 

Supposing the Council to amount to 15 or 16, do you think it desirable that all should 
be summoned upon every occasion, or would there be any objection to fixing a number, as 
five or seven, to be the maximum for ordinary business, with occasional full meetings at stated 
periods of the year; the Governor to make up the number of five or seven at ordinary meet- 
ings, by such members as he might in his discretion summon, besides the members appointed 
by the Crown ?—TI should fear that the effect of this course would be to destroy the weight of 
the Executive Council in the Government, and make of it a mere instrument in the hands of 
the Governor for the time being. 

In reference to the instructions published by Sir F. Head, for sending to England the 
names of eligible persons for office, would you think it right that, in the Executive Council, 
they should be allowed to make recommendations of names either for appointment to the 
Legislative Council, or to the exccutive or judicial offices of Government ?—I do not see 
how this change in the manner of exercising the patronage of the Crown can operate bene- 
ficially. 

The Secretary of State for the Colonies cannot have the requisite local knowledge for the 
exercise of this patronage. The authorities within the colony will be relieved from the 
responsibility incident to the patronage, and the Governor’s power abridged, without any 
corresponding advantage to the public. 

I have long been of opinion that all recommendations to seats in the Council and upon the 
bench ought to be submitted by the Governor to the Executive Council, to be reported upon 
by that body. 

Most serious mischiefs have arisen from the manner in which this patronage has been 
exercised by Governors called upon to make recommendations or appointments without 
responsible advisers, from whom they could receive that information of which they must 
personally be deficient. 

What would you think of a standing committee of Executive Council, for the purposes of 
a general audit of accounts and mspection of the administration of the public offices ?--I have 
never had occasion to consider the matter of the audit of public accounts; I believe that 
there was for many years a committee of the Executive Council for this purpose. Com 
plaints have been made of the manner in which this duty was performed in the Executive 
Council ; but whether well or ill founded I do not know. 

Would you confine the intercourse of the Governor with the Legislature entirely, as at 
present, to messages, or would you allow members of the Legislature to be appointed to the 
Executive Council, and authorized to speak on behalf of the Government ?—The practice of 
having members of the Executive Council to speak on behalf of the Government in the 
Assembly, has not, I think, hitherto produced any beneficial effects, nor could this practice 
be advantageously acted upon without various changes in the existing system. 

ibe think the present constitution of the Court of Appeals objectionable ?--I do, 
virtually. 

Is it not objectionable that the majority of the members of the Court of Appeal should 
consist of executive councillors, when the subject of appeal may be grants of land or other 
acts done by the Executive Council /—Undoubtedly. 

fave you formed any judgment what alteration should be made in the Court of Appeal ? 
—My attention has been occasionally directed to this subject, but I am not Jee 
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offer a scheme for the new modelling of this important branch of the judicature of the 
country. 

Do on see any objection to the Governor’s being able to accept provisionally, and the 
King finally, the resignation of a legislative councillor ?—I do not see any. 

Would it be desirable to constitute any qualification in respect of property for legislative 
councillors ?—This question involves considerations of very great difficulty, and I should 
hesitate before adopting restrictions abridging the choice of members, already sufficiently 
circumscribed. 

Ought there to be “any disqualification established, such as for insolvency, or conviction 
of any fraudulent or infamous offence, not amounting to felony ?—I think not; it would not 
be supported by any analogous rule in the British Constitution, with which I am ac- 
quainted. 


SUPPLEMENT TO THIRD REPORT. 


May tr PLEASE your LorpsuiP, Quebec, 12th May 1836. 


WITH reference to the suggestion in the 41st paragraph of our Report, dated 
the 3d instant, that an Act should be passed to authorize the Legislature of Lower 
Canada to alter the constitution of the Court of Appeal notwithstanding anything 
to the contrary in the Act of 31 Geo. 3, c. 31, we think it desirable to express 
our opinion that, in the event of any Bill to accomplish that purpose being before 
Parliament, or any other Bill relating to Canada in which it could be conveni- 
ently done, a clause or clauses should be introduced to effect the following objects 
in respect to the Legislative Council : 


First, To enable members, who may be desirous of retiring from the Legisla- 
tive Council, to resign. 


Secondly, To empower His Majesty to remove from the Council any member 
who may have been convicted of any misdemeanor or other offence in a court of 
record, or may have become insolvent. 


We did not include these objects in our recent Report, because we wished to 
confine ourselves in it to its proper subject, the Executive Council; and with the 
same view of rendering each of our regular Reports as far as possible complete 
and separate on some one branch of inquiry, we shall probably think it right to 
recur to our present suggestions in any future communication on the Legislative 
Council. But seeing that on the one hand we are not prepared to treat of 
that subject generally until we shall be acquainted with the policy which His 
Majesty's Government, or the Imperial Parliament, may adopt towards Canada in 
consequence of recent events, and that on the other hand our opinions are fixed, 
independently of temporary considerations, on some points with which it may be 
convenient to deal, at the same time with a recommendation we have already 
made relatively to the Executive Council, we have briefly addressed your Lord- 
ship on the present occasion, in order to put His Majesty’s Government in posses- 
sion of so many of our views as it is likely will be thought fit to be brought before 
Parliament simultaneously. 

We have, &ce. 
(signed) GosForD. 
GrorGe Gipps. 


I have delivered to the Secretary a statement of the reasons which make me 
reluctantly decline to add my signature to those of my colleagues. 


15 May 1836. (signed) Chas. Edw. Grey. 
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EXTRACT of Procerpinés on 14 May 1836. 


Sir Charles Grey produced the following Statement. 


A Srarement of the Reasons which prevent Sir Charles Grey from affixing his signa- 
ture to the Letter of the Canada Commissioners to Lord Glenelg, dated 12 May 1836. 


1. It appears to me to be an unnecessary, inconvenient and otherwise objectionable mode 
of proceeding, that recommendations of particular measures on which the Commissioners 
have made up their minds, and which, together with a part of the measures recommended 
in one of their Reports, they thnk ought to be provided for by one Act of the Imperial Par- 
lament, should be kept out of the Report, in order that, immediately afterwards, they should 
be made the subject ofa separate and brief communication in what is called, in our minutes, 
a letter. All our Reports commence and end in the form of letters ; but those communica- 
tions to the authorities at home, which we understand by the latter term, have most of them 
been upon unimportant and trifling matters which it would be idle to produce as part of the 
proceedings of the Commission. All our recommendations as to the affairs of Canada, there- 
fore, in our public and joint character of Commissioners, ought, as it seems to me, to be 
distinguished in the form of a series of numbered Reports, from our official letters upon trivial 
matters, which do not form any part of those affairs. 


2. By the reference in this letter of the Commissioners, to the recommendation contained 
in the 41st paragraph of their Third Report, that the Imperial Parliament should commit 
entirely to the Provincial Legislature the task of constituting a new Court of Appeals, I 
am precluded from signing the letter without repeating, more distinctly than before, in my 
dissent from the Third Report, and at greater length than would be convenient on this occa- 
sion, my objections to that recommendation, and I trust that a copy of the “ Bill for amend- 
ing the Judicature of the Province,” to which reference is made in the 41st paragraph of our 
Third Report, will be sent home with the present letter of the Commissioners for the informa- 
tion of His Majesty’s Ministers. My copy of the Bill begins by “ abolishing” the Court of 
Appeals provided by the Constitutional Act, 31 Geo. 3, c. 31, s. 34; it makes no provision 
for any appeal to His Majesty in Council ; it would render necessary the creation of four 
additional judges, without making any provision for their salaries, which would greatly add 
to the dependence of the Government on the Assembly ; and it introduces novel, and, as it 
seems to me, unconstitutional provisions as to the manner of appointing all the judges in 
future. 


3. As tothe recommendations in the letter respecting the Legislative Council, they are so 
nearly the same as those made by myself in the paper which I annexed to the Third Report, 
though I believe they originated with Sir George Gipps, that I have only to remark that I 
should apprehend some inconvenience would arise from adopting the words of the second 
recommendation, because, in some cases, such as trifling assaults, or incautious writings, 
amounting to libel, acts which are in law misdemeanors, might or might not be a sufficient 
reascn for removing a legislative councillor, and then it would fall upon the Governor to 
report the case, and upon His Majesty’s Ministers to determine at home the character and 
colour of the facts. For these reasons I should recommend the substitution of the words 
“any felony or fraudulent misdemeanor.” As there is no system of bankrupt or insolvent 
laws in Canada, I think the insolvency of a legislative councillor would be better guarded 
against by my recommendation of establishing a qualification which should be re-affirmed at 
the opening of each session. 

(signed) Charles Edw. Grey. 


Sir George Gipps said, that with reference to the foregoing statement, he had only to 
express his wish that so much of the previous Minute of Proceedings on the 10th of May 
should be sent to the Secretary of State as related to the present question. 


EXTRACT of Minute or ProcrEpinés on 10th May, referred to by Sir Geo. Gipps, 
in the foregoing Extract of the Minute of 14th May. 


Sir Geo. Gipps brought forward a proposal to the following effect : 


That with reference to the suggestion in the last Report, of a measure to authorize the 
Provincial Legislature to alter the constitution of the Court of Appeals, a letter should be 
written to the Secretary of State, recommending that in any Bill introduced for that purpose, 
orin any other Bill relating to Canada, in which it could conveniently be done, a clause or 
clauses should be introduced to empower His Majesty to accept the resignation of legis- 
lative councillors , and to remove them if convicted of any offence in a court of record. 


Sir Charles Grey desired to be informed, in what respect the proposed letter was considered 
to be different from a Report, and whether he would have the same opportunity which he had 
had in former Reports of expressing his difference of opinion. = 
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Sir Geo. Gipps answered, first, that Sir Charles Grey would, he supposed, have the same 
right of annexing an expression of dissent to this as to any other communication. Secondly, 
with respect to the distinction between a Report and a letter, that perhaps it resided princi- 
pally in the name ; but that he thought it might be found convenient to distinguish (at least 
in name) between a brief and, as it were, incidental communication, such as the one he 
proposed, and the regular Reports of the Commissioners, which latter should, he thought, 
be as far as possible separate and complete on each branch of inquiry. The proposed letter 
would, doubtless, to a certain extent, be in anticipation of a future Report, but it appeared 
to him better that it should be so, than that by now making a separate Report on the subject 
room should be given for the supposition that the Commissioners had no further recom- 
mendations to offer respecting the Legislative Council. Sir George Gipps added, that 
whether or not alterations of a more extensive nature are to be made in the constitution of 
the Legislative Council must, in his opinion, depend on the nature of the policy which in 
consequence of recent events may be adopted with respect to Canada by His Majesty’s 
Ministers and the Imperial Parliament; but that the measures now under consideration 
were recommended upon grounds independent of any temporary or party politics. The 
difficulty that was felt in the case of the late Receiver-general was sufficiently known, and 
it did not seem to him improbable that one of a similar nature might arise respecting some 
of the present judges, whose removal from the Legislative Council is desired by both Houses 
of the Local Legislature, and was intended to have been effected by a Bill which passed both 
Houses in 1834. 


Sir Charles Grey expressed his objection to the transmission by the Commissioners, in 
their public and joint capacity, of what he considered to be, in substance, a Report under 
the name of a letter, and said that he would state more fully his reasons for objecting to 
this course of proceeding, as well as to what was proposed respecting the Court of Appeal. 


Lord Gosford was of opinion that it was proper to make to the Secretary of State such a 
communication as was proposed, and the secretary was instructed to prepare a draft 
accordingly. 


(True extracts from the Minutes of 14th and 10th of May.) 
(signed) T. Fred. Elliot. 
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POU ral ane, PLOPR TF: 


May IT PLEASE YOUR LorpsuIpP, Quebec, 17 June 1835. 


1. As we perceive in a pamphlet which has been published by the agent for the 
Assembly of this Province, and distributed by him amongst the Members of the 
House ot Commons, some statements of fact which, if correct, would, in our 
opinion, be very prejudicial to the character of the Commission, we lose no time 
in funmishivg your Lordship with an answer to those statements. 

2. At page 38 of the pamphlet occurs the passage which is subjoined : 

‘¢ When demands of arrears and supplies for the coming year were made to one 
of the most powerful Members of the House of Assembly, the following, amongst 
other statements, were made to him in order to induce him to consent to the 
grant. It was stated to him by one of the authorities, that if the money were 
given, the Commissioners could recommend, with some chance of success, all the 
plans of reform proposed by the Assembly ; that the Commissioners had already 
sent their First Report upon the finances of Canada to England, and that the 
Report was in everything favourable to the demands of the Assembly.” 

3. With respect to the first of the statements above imputed to one of the 
authorities, it is plain that none of us could have made it without a gross violation 
of truth or duty. For no individual in the Commission has at any time enter- 
tained opinions favourable to ‘all the plans of reform proposed by the Assembly ;” 
and we were sent here to report impartially and independently on the various 
matters referred to us, not to barter the interests of the Province, or our own 
sincere views of them, for a grant of money from the Assembly. Your Lordship 
therefore will not be surprised to learn that no one of us ever made any statement 
of the kind alleged in the pamphlet; neither did any one of us ever say that the 
First Report ‘was in everything favourable to the demands of the Assembly.” 
Your Lordship is well aware that we could not have said so with truth ; but the 
fact is, that no such statement was made at all. The Secretary requests to be 
understood as participating in these denials, and in all the statements in the present 
letter. 

4. After the passage on which we have made these remarks, the pamphlet de- 
scribes the progress of the alleged negotiation, and asserts that upon the offer of 
certain terms by the Member of Assembly, the following answer was made by the 
** authorized person who spoke on this occasion.” ‘‘ Although your conditions 
are hard, they are somewhat better on the whole than the Bill of 1833; and such 
a Bill would be accepted with pleasure.” 

5. As this passage speaks of an authorized person, we beg leave to deny that 
eke of the junior Commissioners, or the Secretary, ever suffered himself to be 
considered authorized to treat or contract engagements on behalf of the Provincia! 
Government. This is a point on which each of us is satisfied, that by the whole 
tenor of his language in the Province, he has effectually guarded against the pos- 
sibility of misconception. In the circumstances in which the Commissioners and 
Secretary were placed, they of course entered into frequent conversations with 
Members of the Assembly on the subjects respecting which they came to inquire, 
and as none of them are in the habit of keeping notes of what may pass in the 
intercourse of private life, it must be difficult for four persons to contradict, wholly, 
statements of what is supposed to have been said in that way by one of them; but 
no one amongst us recollects any conversation of the general tenor of that which 
is set forth in the passage of the pamphlet which is now under consideration, and 
there are some stipulations mentioned in it, to which there is not one of us who 
could have expressed assent. 

Wee 6th. The 
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6th. The next allegation in the pamphlet is as follows : 

“Tt was then asked by the Member of the House of Assembly, ‘ How will you 
get the Legislative Council to accede to this Bill?’ Mark well the answer of this 
high functionary : ‘Oh, if they will not pass it, we will do without them, and will 
receive your money upon your address. Vote by address that which you would 
have voted by Bill; you pass by the Council; and we will receive and distribute 
the money cheerfully.’” 

7. We are obliged to acquaint your Lordship that not only is the communication 
here ascribed to a high functionary, unfounded in any fact of which we are aware, 
but that it is in direct opposition to language which appears to have been held on 
the subject by one Member of the Commission. Your Lordship will see by a 
statement which has been entered on the minutes by that Member, and which at 
his request we enclose, that on the question being put to him in conversation, he 
distinctly expressed an opinion that if the supplies were granted by address, with- 
out the concurrence of the Council, they would not be accepted ; and no other 
Member of the Commission, or person attached to it, appears to have spoken on 
the question at all. 

8. The next statement in the pamphlet is true. It is correctly said that the 
Governor in Chief intimated his desire to enter into no communication on the 
question, whether or not an offer of six months’ supplies by address would be 
accepted. What is not correct, is the statement that an opposite course was pur- 
sued with respect to the idea of granting by address the supplies for three years 
and a half ; and your Lordship will not fail to remark that the second is the material 
allegation, without which the other is insignificant, except to show that the 
Governor acted with due circumspection. 

g. These are, we believe, the principal statements of fact in the recent publi- 
cation by the agent for the Assembly of this Province. We are sorry to be obliged 
to contradict so many statements of that nature; but this appears to us the almost 
unavoidable consequence of the method which has been adopted in the present 
instance. Whether or not the publication of private conversations appear to an 
individual permissible in other respects, there must always remain a strong objec- 
tion in any considerate mind, owing to the uncertainty whether sentiments dropped 
in that unguarded way have been correctly understood, and can be truly repeated. 
The usual result is conflicting accounts by the two parties concerned, and long and 
unprofitable controversies between them. It is needless to say that we shall avoid 
such disputes. We have deliberately, and on due recollection, conveyed to your 
Lordship the real state of the facts, and we should be very reluctant to trouble you 
with any further discussion of them. We will only observe, that if, instead of 
sending notes to be printed at a distance from the spot where alone they could be 
corrected or contradicted, any gentleman who might have wished to make a public 
use of anything he gathered from one of the Commissioners, had frankly stated his 
object, we should have been happy to have saved him from the inaccuracies which 
now, unfortunately, it has been our duty to point out to your Lordship. 


We have, &c. 
(signed) GosForD. 
Cuarvtes Epwarp Grey. 
GrorcEr Gipps. 


EXTRACT of Minute of Procreepines on the 16th of June 1836. 


Wirn reference to some of the allegations contained in a pamphlet published in London 
by the agent for the Assembly of Lower Canada, Sir George Gipps wished to enter on the 
minutes, that he remembered to have had frequent conversations with different Members 
of the Assembly respecting the supplies, and that on such occasions he invariably said, 
that if the Assembly wished to do themselves credit, they would give the whole of them 
unconditionally ; but when it was said to him that there were certain salaries or charges 
which the House could not give without appearing to depart from their former resolutions, 
he (Sir G. Gipps) expressed his opinion that they might exclude these salaries or charges 
from their Bill of Supply, provided they gave them, as they then seemed inclined to do, 
by address at the end of the session ; the essential part of the proposed proceeding being, 
that their Bill of Supply, though calculated on the principle of that of 1833, should not 
have the conditions of that Bill expressed on the face of it, or any conditions at all, but 
that the money should be granted “ en bloc,” or in the jump, as had frequently been done 
in former years, without even any specific appropriation of it; also that they should give 


by 
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by address as a peace offering at the close of the session, not (as is stated in the pamphlet) 
the woney that they would have voted by Bill, but the sums which, consistently with their 
former resolutions, they thought they could not vote by Bill; it being notorious that the 
Legislative Council, so far from objecting to these salaries or charges, was most anxious 
that they should be defrayed. 

He (Sir George Gipps) also well remembers that when he was asked whether if they 
gave the whole of the money by address, without passing any Bill at all, it would be 
accepted, he answered, he could not tell, but he thought not, and that it was a proceed- 
ing that he could in no way think desirable. 

He further remembers, that when the probability was mentioned of the Bill being 
thrown out in the Council, he said, that if passed in the understanding that the remainder 
of the money was to be given by address, he thought the Council would not throw it out, 
but that, at any rate, they (the Assembly) should try; though he repeated over and over 
again, that the best thing they could do, even towards forwarding their own views, would 
be to give the whole of the supplies and arrears by Bill, and without any condition 
at all. 

Sir G. Gipps further stated, that he was anxious to declare in the most explicit manner 
that he never said, or authorized any person to say, that if the supplies were granted, the 
Commissioners could recommend, with some chance of success, all the demands of the 
Assembly ; and that with respect to the Legislative Council in particular, he always told 
them, that even if no other objection existed, he considered the dissensions arising from 
their difference of origin, to present an insuperable objection, as such a measure would in 
all probability throw the whole authority in both legislative bodies into the hands of one 
party ; and this argument or opinion was put by him so frequently and so pointedly, that 
he well remembers, on more than one occasion, the person supposed to have most weight 
in the Assembly expressed to him his conviction “ that the Commissioners did not intend 
to give them an Elective Council,” and therefore he (Sir G. Gipps) thought he had reason 
to feel surprised when, on the publication of their instructions in Upper Canada, so violent 
a cry of disappointment was raised by the Assembly. 


(True Extract.) 
(signed) T. Fred. Elliot. 


EXTRACT of Minures of ProcrepineGs on 16th June 1836. 


I BEG to express my concurrence in this communication on the statements recently 
published in London by the agent for the Assembly of Lower Canada, 


(signed) T. Ired, Elliot. 


(True Extract.) 
(signed) 1. Fred, Elliot. 
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SEMINARY OF MONTREAL. 


Present State of the Seminary of St. Sulpice, at Montieal —- - - - - para, 2 to 6 
History of it, so far as bears on its ‘litle to the Seigneury of Montreal - - - — 7tolg 
Conclusions of the Commissioners on that subject - s = = - = - — 20 
Feudal Burthens within the Seigneury of Montreal - - - - - - — 21 & 22 
Proposals of the Seminary for their extincticn - - - - - - - — 23 
Opinion on those Proposals - - - - - - - - - i 194 
Objections to them, and Answers = - - - - - - - - — 25 to 31 
Recommendations of the Cominissieners - - - - - - - - — 32 
Mode of carrying them into effect - - - - - - - - - — 33 to 37 
Exception of the Arritre Fiefs from their operation - - - - - > — 38 
APPENDIX - ~ - - - - - - - - - - - page 153 
May ir PLease your Lorpsuip, Quebec, 24 October 1836. 


1. IN reference to the 54th, 55th, 56th, 57th and 58th paragraphs of your 
Lordship’s instructions, No. 1, dated 17th July 1835, we took advantage of our 
stay in the city of Montreal to inquire into the several questions connected with 
the xight of the Seminary of St. Sulpice to the seigneury which comprises that 
city and the island on which it is situated. Your Lordship will see that we 
gathered extensive and various information on the subject; and lest we should 
appear to have neglected any important source of information, it is necessary to 
state that although their names do not appear among those who favoured us with 
their views, we did not fail to apply to several Members of the Assembly for any 
facts or opinions they might be disposed to communicate. They declined answer- 
ing our questions on the ground, as far as we can understand, that the subject- 
matter of our inquiry could not be regulated by any authority except the Legis- 
lature, and that it ought not to be submitted to investigation in any other 
quarter. 


2. In the following pages we shall briefly describe the present state of the 
Seminary, and its history, so far as is necessary to elucidate the disputed title to 
the seigneury of Montreal. We shall then proceed to the claims of the inhabitants 
to be released from the burthens of the feudal tenure, and to the nature of an 
arrangement that has been proposed for that purpose by the Seminary ; and after 
a few remarks on some of the opinions we have heard upon that plan, we shall 
conclude with the recommendations which we feel ourselves warranted to offer, 
and the mode we should suggest for carrying them into execution, 


3. The Seminary of Montreal consists of 20 members, who are all in Holy 
Orders, according to the rites of the Church of Rome, and there are four other 
Priests attached to it, though not regularly members of the Society. The com- 
munity of ecclesiastics here, in like manner with the Society of St. Sulpice at 
Paris, are bound by no vow, but live together by voluntary agreement. Their 
establishment at Montreal is no inactive institution. They maintain, in whole or 
in part, a college and various schools, containing altogether 1,511 scholars ; they 
discharge the whole parochial duties for the Roman-catholic population of Mon- 
treal and its suburbs, a population of nearly 18,000 souls; and they make 
extensive distributions in charity. Two of them are constantly resident at the 
Indian establishment on the Lake of the Two Mountains; and besides these 
various duties, the whole management of the farms, and other temporal concerns, 
is carried on by members of the establishment itself. 


4 The possessions of the Seminary beyond the Island of Montreal consist of 
the seigneury of St. Sulpice, in the county of Assomption, and the seigneury of 
U8; f 
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the Lake of the Two Mountains on the Ottawa. On the island of Montreal they 
hold in their own hands as their domain :— 


ist. Their buildings in the city of Montreal. 


ad. A farm on the Mountain, of about 180 acres, used for the recreation of 
themselves and their scholars. 


3d. A wood, of about 800 acres, at the back of the island, from which they 
are supplied with fuel. 


4th. The farm of St. Gabriel, containing about 300 acres, situated on the 
western border of the town. ‘This, though immediately adjoining the town, and 
extending for some distance along the line of the Lachine Canal, is still in tillage, 
and its remaining so isa subject of much complaint from the inhabitants of that 
quarter, who contend that it prevents all improvement on their side of Montreal. 
The ecclesiastics of the Seminary, on the other hand, declare, that they would be 
very willing to dispose of the land for building purposes, and that they have only 
abstained from doing so heretofore on account of the unsettled state in which the 
question of their title has been left. 


5. According to the information given us by the Superior, the average revenue 
of the establishment, during the last five years, has been somewhat more, the 
average expenditure somewhat less, than 8,000/. per annum currency, equal, at 
the ordinary rate of exchange, to rather less than 6,700/. sterling, 


6. For further particulars on the present state and functions of the Seminary, 
the number and description of its members, the places of instruction it maintains, 
its revenues, expeuditure and possessions, we beg leave to refer your Lordship to 
the Statement and Tables, Appendix (A). 

7. We shall now recapitulate the history of the establishment in Montreal, with 
a view to the bearing which it has upon the question of the disputed title to the 
selgneury. 

8. In 1663 a society which existed for the conversion of the Indians in 
Canada, and had derived great benefit from the co-operation of the Seminary of 
St. Sulpice at Paris, passed a deed of gift, conferring the seigneury of Montreal 
on the latter body. The moving consideration was said to be the conversion of the 
Indians ; but besides a somewhat indefinite permission that any revenue more 
than actually sufficient “ pour le maintien de Yoeuvre ” should be employed 
“pour le bien de Y@uvre,” according to the discretion of the grantees, it was 
stated that any additional revenue which the grantees might derive from their 
own improvements, or from the clearing of new lands, should be at their own 
disposal. 

q. In 1677, the King of France issued letters patent, by which he gave permis- 
sion to the Seminary of St. Sulpice to establish a community and seminary of 
ecclesiastics in the island of Montreal for the conversion and instruction of his 
subjects, and to facilitate that establishment, confirmed the abovementioned dona- 
tion, and put for ever into mortmain the lands and seigneury of Montreal, to be 
enjoyed by the members of the Seminary and their successors. It appears to us 
that the permission contained in this instrument, coupled with the previous appli- 
cation for it, and the establishment de facto of several priests at Montreal, was 
deemed sufficient to give existence to a new community there ; but on the other 
hand, that the title to the seigneury was confirmed, as indeed the very word con- 
firmation seems to imply, to the Seminary of St. Sulpice at Paris, upon whom it 
had been bestowed by the original donation of 1663. To show that the commu- 
nity in Canada was understood to acquire a distinct existence under the letters 
patent of 1677, it may be enough to observe that from the date of their registra- 
tion, as appears by M. Quiblier’s evidence to us, the Seminary at Montreal began 
to be publicly and formally described by its own name, and that by the edicts, 
arréts and letters patent enumerated in the margin, the eccleciastics established in 
this island are clearly \designated to name the Registrars of the Royal Court, and to 
fill up vacant cures in Montreal, without the appearance of any necessity of refer- 
ence to the Seminary at Paris. On the other hand, to prove that the property 
was vested in the entire Seminary of St. Sulpice, if the language of the instrament 
of 1677 do not in itself appear sufficient, we would remark that the edits and 
ordonnances just cited no less directly recognize the Seminary at Paris as owners 


of the seigneury of Montreal than the ecclesiastics on the spot as the parties to 
exercise 
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exercise certain specific functions ; that in a subsequent arrét of 5th May 1716, 
the Seminary at Paris is expressly named as ‘ Seigneurs de isle de Montreal ; ” 
that in the whole series of edits and ordonnances we believe there is only one which 
would lend any support at all to a contrary inference; that the fact was taken for 
eranted in the memoirs and representations of the Seminary at Montreal, before 
they took the opinion of M. Dupin at Paris ; and consequently, that although 
that eminent advocate, when consulted by them in 1826, endeavoured to 
establish a different construction, we must adhere to what to us appears the plain 
interpretation previously admitted by all parties. In support of this view, it 
may be remarked further, that the seigneury of the Lake of the Two Mountains 
having been granted by the Governor and intendant in 1717 to the “ Seminary of 
St. Sulpice at Montreal,” the letters patent from the King of France sanctioning 
the grant confirmed it to the Seminary a¢ Paris, as if showing that it was only the 
latter body on which the Crown was willing to confer land. And the distinction 
between the existence of a religious body, and its right to hold land in mortmain, 
is very forcibly manifested in the Royal declaration of 25th November 1743, 
whereby existing communities are confirmed by the King of France in their privi- 
leges generally, and are allowed to become owners of rents of fixed amount, but 
are expressly prohibited from acquiring any lands whatever, without letters patent 
from the King permitting it. 

On these grounds, we adopt the conclusion that at the time of the conquest the 
society at Montreal had a legal existence as a seminary and a community, but that 
the right to the estates was vested in the Seminary of St. Sulpice at large, including 
the members resident at Paris and those at Montreal. 


10. Having thus described what we consider to have been the state of the case 
at the time of the conquest, we now proceed to subsequent events. 


11. On the 8th of September 1760, Lord Amherst signed the capitulation of 
Montreal, which has been so much cited in the discussion of the present question 
that it requires to be examined. ‘The articles bearing reference to the religious 
communities of Canada were the 32d, the 33d, and the 34th. The first of these 
appears to have been proposed to secure the continuance of the female commu- 
nities then existing in Canada, and was granted without reserve; the second 
would have secured the like advantage to the religious orders of men, but was 
refused until the King’s pleasure should be known; the third related to all the 
religious communities, without distinguishing male from female, and demanded 
that they should preserve their property. This was granted. As regards religious 
orders of men, the combined effect of the three articles appears to us to be, that it 
depended on the King to sanction or refuse their existence, but that such as might 
be allowed to continue, would be entitled to preserve their property. That. the 
King has sanctioned the continuance of the Seminary will be presently shown by 
quotations from the Royal instructions to the successive Governors of the Province. 


12. The treaty of peace concluded on the 10th of February 1763, empowered 
subjects of France who might not be disposed to remain in Canada under the 
dominion of England, to remove from the country, and sell their property, pro- 
vided it were to British subjects, and within 18 months from the date of the 
treaty. 


13. On the 29th April 1764, the Seminary of St. Sulpice at Paris passed 
a deed of gift, which ceded to the Seminary of Montreal, as far as by such deed it 
could, all right and title whatever to the seigneury of Montreal and other St. Sul- 
pician estates in Canada. The validity of this act has been the subject of much 
difference of opinion. It has heen very generally denied by the English lawyers 
who have been consulted upon it: by others it has been maintained. There 
seems little doubt that if the country had remained under the dominion of France, 
no such act could have been good without ratification by the King; but the 
impossibility of that condition being fulfilled after the conquest, at least by the 
King of France, has been argued by some to avoid the effect of its omission. 
However this may be, it appears by a certified extract, of which M. Quiblier has 
furnished us with a copy, from the proceedings of the Seminary of St. Sulpice at 
Paris, that before executing the cession, a communication was received from the 
French Ambassador at London, to the following effect: “ My Lord Halifax lui 
a dit que quoique le Roi d’Angleterre se fit engayé par le trait¢ 4 laisser en Canada 
le libre exercice de la réligion Catholique et Romuine, suivant les lois d’Angleterre, 
il ne s’ensuivoit pas que des biens fonds, située en Canada, pussent continuer 
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d’appartenir 4 des Frangais, vivants en France, et sujets du Roi de France. Que 
Sa Majesté Britannique consent que les prétres du Séminaire de Montreal con- 
tinuent den jouir, mais sans dépendance du Séminaire de Paris.” Unless the 
correctness of the Ambassador's representation be impugned, it follows that the 
deed of gift in 1764, whatever may have been its sufliciency or insufficiency in 
point of law, was passed in conformity with what had been stated to be the desire 
of the King of England, and that the act of transfer was sanctioned by his 
authority as far as the existing state of law and opinion seemed to allow. In 
1774, the validity of the Seminary’s title was questioned by Sir James Marriot, 
who was employed by the English Government to make the plan of a code of 
Jaws for the Province of Quebec. He expressed doubts of the Seminary being 
legally in possession, but the Government did not act on his opinion. i 

14. The Quebec Act of 1774, (14 Geo. 3, ¢.88,) after providing for the free 
exercise of the Rowan-catholic religion, and for the receipt by the clergy of that 
Church of their accustomed dues from persons professing their religion, proceeded 
to enact in the 8th clause that all His Majesty’s Canadian subjects, the religious 
orders and communities only excepted, should enjoy their property with all cus- 
toms and usages relating thereto, and all other their civil rights, in as ample and 
beneficial manner, consistently with their allegiance, as before any of the British 
regulations on the subject. We think it abundantly evident from all other public 
documents bearing on the subject, and from the course pursued by the Government, 
that the exception in this clause was not inserted with any intention of confiscating 
the property of such religious communities as might be allowed to continue in 
Canada, but only on account of the very comprehensive language of the enact- 
ment, to guard against the unintentional confirmation of any civil rights, customs 
or usages, to any order, of which the existence might have been prejudicia! in 
Canada. The very next document we shall have to mention seems to us to place 
this construction beyond doubt. 

15. New instructions were given to the Governor of Canada on the 3d of 
January 1775, in consequence of the passing of the Quebec Act in the previous 
ear. The 21st section related to the exercise of the Roman-catholic religion ; 
and by the 11th head of it, it was directed that the Seminaries of Quebec and 
Montreal should remain in possession of all the houses and lands of which they 
were in possession on the 13th September 1759, and also that they should be 
allowed to admit new members according to the rules of their foundations, and to 
educate youth for the supply of the Catholic church. They were to be subject, 
however, like all other religious communities, to the visitation of the Governor, as 
well as to such rules and regulations as he should, with the advice of the Council, 
think fit to establish. The 12th paragraph of the same section provided for the 
suppression of the other religious communities in Canada, and under that direction 
the Jesuits and Récollets have become extinct. ‘These instructions have continued 
to be given to the successive Governors of Lower Canada up to the present day. 
They seem to us to establish beyond question the explanation we have mentioned 
of the exception in the Sth clause of the Quebec Act, 14 Geo. 3, c. 88. 


16. On the 3d of February 1781, the priests of St. Sulpice were admitted to 
do fealty and homage before the Governor for their seigneury of Montreal. They 
argue on many weighty authorities, that the act of fealty and homage, though it 
does not confer a title, goes to prevent the King’s questioning it; and in this light 
they would consider the proceeding in 1781 a renewal of the pledge given by 
Lord Halifax in 1764, through the French ambassador. ‘The Act contained 
a general reservation of the King’s rights, not however one specially inserted on 
that occasion, but such as is common to all Acts of the same nature. 


17. ‘The Seminary having complained in 1789 of a claim made by the Indians 
to the seigneury of the Lac des Deux Montagnes, and of the nomination by the 
Crown to the office of greffier at Montreal, which the Seminary considered to be 
within their disposal, the question came before the provincial law officers, and 
elicited from them a very decided opinion against the existence of any right at all 
in the Seminary. Nevertheless no steps were taken against them by the Govern- 
ment; and very few years afterwards, the introduction of fresh priests from Trance 
was allowed in order to recruit ihe establishment at Montreal. 


18. In 1804 and in 1811, further legal cpinions were delivered adverse to the 
claim of the Seminary, but still withou. »ny consequence. 


ig. In 
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19. In 1826, however, an application to commute under the Tenures’ Act 
having been addressed to the Crown, as seigneur of Montreal, His Majesty’s 
Government scems to have come to the conclusion, that it was indispensable to set 
at rest the question of the title to this seigneury ; and the consideration of the 
subject was continued in a negotiation with M. Roux, the superior of the Seminary, 
which took place in 1827, but led to no effective agreement. Unfortunately, the 
records in the colony are by no means complete as to what passed at this period. 
There is, however, enough to show that although His Majesty’s Government 
thought the bare legal title of the Seminary very uncertain, and considered it 
highly desirable both to put an end to the doubts on that subject, and to secure for 
the inhabitants of Montreal the means of enfranchising their property from the 
feudal tenure, not an idea was entertained of depriving the Seminary of the pro- 
perty they had so long enjoyed, without giving them a fair provision for their 
establishment in return for it. Their equitable claim to consideration was recog- 
nized at the same time that the legal title to the property was assumed, under the 
successive opinions of many law officers, to belong to the Crown. And when 
Lord Ripon, in 1831, renewed the expression of great anxiety for the settlement of 
the question, it was with the same motives, and the same liberal sentiments towards 
the Seminary, as had been declared by his predecessors. 

20. From this review of facts we draw the following conclusions :— 

First, that the objects to which the Seminary at present devote their funds, are 
not inconsistent with the objects of their original foundation; but, on the contrary, 
that the discretion left them by the gift of 1663, and the extension added by the 
letters patent of 1677, fully justify the employment of their funds in the education 
of the people generally ; and that it ought to be considered for their credit, to act 
as extensively as they can on their powers in that respect. 

Secondly, that whether or not the legal title be in the Seininary, the King has 
done numerous acts which would render it very derogatory to the honour of the 
Crown to contest it, except for the attainment of some great public good which 
could not be gained by any other means. We do not wish to assert that the 
Crown has or has not the right ; but only that it has constantly pursued a course 
implying that the right would not be claimed. We do not say, for instance, that 
the deed of gift in 1764 was valid, but at least that there is every reason to believe 
that the King, by his Minister, encouraged the execution of it. We will not 
undertake to assert that the Seminary has legally preserved its corporate character ; 
but we maintain that the King has done all in his power, by his permission from 
time to time, to introduce new members, and by his Royal instructions to Sir Guy 
Carleton, to show that His Majesty, as far as was within his competence, has 
confirmed to them their distinct existence. Nay, even as regards the main question 
itself, of the possession of the houses and lands, the King has by the same Royal 
instructions (continued as they are to the present day), commanded that the 
ecclesiastics shall retain their property. Now, we shall not undertake, in a Report 
of the present nature, to pronounce a conclusion on such complicated points of 
law, municipal and national, as have been raised in this matter; but we do say, 
that after 70 years’ uninterrupted possession under the British Crown, confirmed 
by so uniform a succession of acts tending to its recognition, to enter upon a long, 
and perhaps doubtful legal contest, capable, as we have seen, of being protracted 
by a multiplicity of arguments on both sides, could never be justified except for the 
sake of some great public good, not to be compassed by any other means. If the 
inhabitants of Montreal were to show, that so long as the property remained in 
possession of the Seminary, they had no hope of escape from grievous burthens, 
and therefore solicited the resumption of the property by the King on that ground, 
it might indeed be requisite to waive all objection to enforcing an extreme right by 
suit in court, but not otherwise. ‘These are the views with which we approach 
the immediate question of the enfranchisement of Montreal from the obligations 
of the feudal tenure. We shall only state, before passing to that topic, that the 
evils which might otherwise be apprehended from the uncertainty in which the title 
is involved, have been in great measure averted by the circumstance, that fortu- 
nately the French law requires the censitaire only to look to the seigneur in 
possession, 

21. It is needless to dwell on the inconvenience which must attach to the exist- 
ence of the feudal tenure in a great city and its neighbourhood. The payment of 
a fine on every mutation of property, proportioned to its value, must obviously act 
as'a check to improvement, and a serious obstacle to the circulation of property. 

0.3. Without 
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Without enlarging on a point which we believe is hardly questioned by any party, 
we shall merely observe, that we found a very general desire amongst the inha- 
bitants of Montreal to obtain the means of releasing themselves, on reasonable 
terms, from this system; that we also found the ecclesiastics of the Seminary of 
St. Sulpice well disposed to effect an equitable agreement on the subject; and 
finally, that we had the pleasure of receiving from all quarters such cordial expres- 
sions of regard and esteem for the character of that respectable body of clergy, as 
convinced us that if a satisfactory arrangement could be devised, it would not be 
obstructed by any want of good-will towards the present holders of the seigneurial 
rights in this island. 

22. The burthens to be removed are the lods et ventes, the cens et rentes, and 
the droit de banalité. The lods et ventes consist of a fine of one-twelfth of the 
value, payable to the seigneur on every alienation of property held under him; 
the cens et rentes are a fixed rent, usually of very trifling amount ; and the droit 
de banalité comprises the double right of having all the tenants’ corn ground at the 
seigneurial mill, and of not suffering the erection of any private mill on the 
seigneury. In Montreal it has been the custom of the Seminary to take, instead 
of the ¢welfth which the law allows, only a ¢wentieth of the value of the property, 
for lods et ventes in the city generally ; and a szvteenth in the country or in city-lots 
which do not bear on them buildings worth 5007. But if compelled to recover 
the amount by law, the full twelfth has been exacted in all cases. The cens et 
rentes at Montreal are half a farthing par arpent in some parts, and a farthing par 
toise carrée in other parts of the city and suburbs, and a farthing par arpent, with 
a quart of wheat, in the country. 

23. M. Quiblier, the superior, furnished us with a paper explaining the terms 
on which the gentlemen of the Seminary would be willing to commute with their 
tenants for these burthens, provided they were allowed to invest the proceeds in 
real property. Their proposals are, that the ods et ventes should be extinguished 
by a single payment, in the city generally, of one-twentieth the value of the pro- 
perty ; and in the country, or in city-lots not bearing on them buildings worth 
500/., by a payment of one-twelfth, leaving each individual proprietor to choose 
his own time for effecting the commutation; that the cens et rentes should be 
redeemable by a sum equal to the capital which they represent, computed accord- 
ing to the usual rate of interest; and that the droit de banalité should cease by the 
same act which extinguished the /ods et ventes, excepting that in the country there 
should not be a right of erecting private mills, until the extinction of the seigneurial 
privileges might become general. 

24. There can be little hesitation in pronouncing these proposals to be extremely 
liberal. We do not know whether there might be some difference of opinion as to 
the details, but when it is observed that with respect to dods et ventes, which are 
by far the most onerous burthen, a sum not exceeding one payment of the due, or 
indeed in the most important parts of the seigneury, only three-fifths of one legal 
payment, is proposed to redeem it for ever, the liberality of the offer becomes 
obvious. In those parts of Quebec and Three Rivers which stand in the same 
situation towards the Crown as the city of Montreal does to the Seminary, the 
established rate of commutation is one-tenth instead of one-twentieth, and yet 
there has been no complaint. The whole evidence proves that so far as regards 
the interests of the censitaire, and the single end of enfranchising the seigneury of 
Montreal, the proposal of the Seminary must be acknowledged to be advantageous 
and satisfactory. 

25. In respect to arrears, however, some apprehension has been expressed, that 
once armed with an unquestionable title, the Seminary might grow rigorous in 
enforcing the payment of the debts owing to it, which have been represented as 
very large; and it has been urged that the sum to be thus collected would be so 
great as, in addition to the price of commuting the property throughout the 
seigneury, to threaten an alarming concentration of wealth and influence in the 
same hands. Your Lordship will observe in the evidence, that the arrears were 
by different gentlemen conjectured as high as 100,000/., 142,0001, and 
even 178,000/. We therefore thought it proper to request that the Seminary 
would favour us with an authentic statement of the case; and we learned that the 
amount of arrears due to it was estimated at 34,000/. his certainly is no very 
formidable sum. And with respect to any rigour, or oppressive change of practice 
as to the demand for arrears, we think that the well established character of the 


ecclesiastics, their regard to all the proprieties of their station, and, we might ee 
the 
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the interest of a body of this nature not to provoke the hostility of the city in which 
they dwell, afford strong guarantees against such an evil; in order, however, to 
quiet apprehension on the subject, we doubt not that the Seminary would readily 
acquiesce in some general rule precluding any harsh enforcement of old claims. 
At any rate it appears to us quite necessary that the payment of arrears should be 
a condition, without which parties should not be entitled to claim the benefit of the 
proposed terms of commutation. 

26. Another objection which has been raised is, that the Seminary ought not to 
be allowed an unlimited right of investing the proceeds of commutation in real 
property; and also that no final arrangement ought to be come to, without pro- 
viding some regular control over the Seminary in the conduct of education, as 
well as admitting Protestants, if possible, to a definite share in the benefit of the 
extensive funds applicable to that object. Simultaneously with this objection we 
must advert to the impression, under which it seems to have been adopted, that 
the property is unquestionably the King’s, depending solely on his pleasure to 
claim it, so that it is incumbent on [is Majesty, before allowing the Seminary an 
indemnity, to insist on their submitting, without exception, to every regulation and 
condition which he might deem to be for the public interest. 

27. We have already expressed our opinion how undesirable it is to attempt 
the assertion of the King’s right by suit at law. Every consideration, in our view, 
concurs in recommending an amicable adjustment of the question, giving indeed 
to the city of Montreal those commercial advantages to which it has such strong 
claims, but without superfluously bringing into debate on the occasion more 
general changes, not mooted in any other part of the Province. Because the 
Seminary of Montreal has consented to one urgently required improvement, there 
is no reason that further alterations, which, if good, are equally to be wished in 
every other religious seminary, should be exclusively urged upon this one; nor 
would it be consistent with the common rules of prudence that an arrangement so 
long desired in respect to the property of Montreal, should be subjected to the 
risk of being indefinitely postponed, or even of failing, by adding to it farther 
reforms never coupled with it till it seemed on the point of succeeding. 

28. Some gentlemen, however, argue, as will be seen by the evidence, that the 
King is bound, in good faith, to assert his title, because the Royal proclamation 
in 1763 promised to all settlers in the Province the benefit of the laws of the realm 
of England, and the advantage of obtaining from his Majesty, on the same terms 
as in other British Colonies, all lands which it might be in his power to dispose 
of. We must observe that this argument, if valid at all, is applicable not to 
Montreal in particular, but to every part of the Province in which any settlers may 
have established themselves since 1703. ‘fhe answer to it is, that in 1774, when 
a legislative body was created in Canada, the Proclamation of 1763 was repealed 
by Act of Parliament, as being, in the words of the Act, “ inapplicable to the 
state and circumstances of the said Province (of Quebec), the inhabitants whereof 
amounted, at the conquest, to above 65,000 persons professing the religion of the 
Church of Rome, and enjoying an established form of constitution, and system of 
laws, by which their persons and property had been protected, governed and 
ordered for a long series of years from the first establishment of the said Province.” 
If between 1763 and 1774 any claims for the benefit of the laws of England, or 
for lands at the disposal of the Crown, had been preferred and not acceded to, 
there might, we apprehend, under the proclamation, have been grounds for com- 
plaint; but to quote, as if in force at the present day, a proclamation which was 
formally recalled upwards of 60 years ago, is, we think, altogether unreasonable. 
If, on the other hand, the present complaint be not of a departure from the pro- 
clamation, but of the Act which annulled it, we would only say that the Act was 
passed long before the great majority of the present British inhabitants of Montreal 
or their families were settled in the country, and consequently, that whatever may 
be their opinion of the policy which dictated it, they can have no rigut to complain 
of it as a breach of an engagement affecting themselves. 

2g. In reference more especially to that part of the proclamation wherein the 
King undertook to grant, on the same terms as in other British colonies, all lands 
‘‘ which it might be in his power to dispose of,” it is contended by gentlemen of 
such influence and intelligence, as to induce us to notice an argument we should 
otherwise pass by, that after this declaration His Majesty had no choice, but was 
bound to eject the Seminary, if possible; for that the clause must be taken to 
apply uot only to all lands which might be in His Majesty’s actwal possession, but 

0.3. to 


150 KIFTH REPORT OF 


to all which it might be posszble to reduce within his power. We scarce know how 
to refute, otherwise than by stating it, a proposition by which His Majesty would 
be supposed to have bound himself to assail every title in the country, where there 
appeared any chance of being able to wrest property from the hands of the actual 
holders into those of the King. ‘The obvious meaning of the promise, we appre- 
hend, was, that the Government would grant in free and common soccage such 
lands as the Crown had, but not that it would enter into a general research into 
claims, and a general litigation against all titles of which there was the slightest 
doubt, in hopes of thus adding to the extent of the land which private persons 
might happen to wish to enjoy ander the terms of the Royal proclamation. 

30. For these reasons we can no more admit it to be incumbent on His 
Majesty, than in any way desirable, to dispute the property of the Seminary. 
And supposing an amicable arrangement to be advisable, we do not see how it 
could be effected without allowing the Seminary to re-invest part, at least, of its 
means in real property. They assure us that this is an indispensable condition, 
without which they could not consent to any adjustment; nor do we believe that 
the Roman-catholic community generally would be reconciled to their acting 
otherwise. We are fully alive to the general objections to the holding of large 
property in Mortmain ; but these objections are not more applicable to the Semi- 
nary of Montreal than to any other religious society in the Province, and the 
proper mode of proceeding upon them would be by a law affecting all equally, not 
by a stipulation aimed especially at a single body of clergy, acknowledged on all 
hands to be deserving of respect and esteem. The utmost we could do is to 
recommend that the Seminary should be placed under a restriction, to which we 
have reason to believe it would not object, limiting the amount it should invest in 
real property, and providing that not more than one-half should be laid out in 
property in the parish of Montreal. 

31. With respect to their plan of education, it is very possible that the whole 
existing system in Lower Canada may admit of amendment, and it will be our 
duty to lay before your Lordship as complete a view of the subject generally, as 
our time in the Province will allow; but in this instance again we see no reason 
for dealing singly or exclusively with the Seminary of Montreal. Any improve- 
ments hereafter introduced by competent authority, would of course include this, 
in common with other similar institutions ; and being at present engaged on a 
question of modifying a certain form of property, we think it would be injudicious 
to prevent its satisfactory conclusion by needlessly uniting it with a question of 
education. 


32. Dismissing, therefore, for the present all foreign topics, however important 
in themselves, we proceed to state at once the heads of an arrangement by which 
we conceive it would be advantageous to the public, and equitable towards the 
Seminary, that provision should be made for the release of the Island of Montreal 
from the burthens of the feudal tenure. 


They may be described as follows :— 


ist. Every censitaire should have the right at any time of enfranchising his 
lands from lods et ventes and the droit de banalité on the terms proposed by the 
Seminary, viz. in the city generally a payment of 5 per cent. on the value of the 
property; in the country, or on city-lots not bearing on them buildings worth 
5002, 12} per cent. In case of dispute the property should be valued by 
‘* experts” or arbitrators. 

2d. Every censitaire should likewise have the power of redeeming the cens et 
rentes on payment of the capital which they represent, calculated at the rate of 
© per cent. interest. 


3d. Seven years should be allowed for completing payment of the commutation 
money under the two preceding articles, interest being payable on the outstanding 
portion at the rate of 6 percent. per annum. Parties prevented from making 
good the whole payment should not be enfranchised, but should have credit in all 
dues for which they might become liable, after expiration of the seven years, for 
the sums they had actually paid. 

4th. It should be allowable by mutual agreement, to charge the whole of the 
commutation money as a mortgage on the property, or to convert it into a quit- 
rent, but not without the free consent of both the parties. 


5th. No censitaire should have the right of claiming the benefit of the foregoing 
privileges 
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privileges without previously paying up all arrears of Jods et ventes due from him, 
or settling for them to the satisfaction of the seigneurs. 


6th. In the collection of lods et ventes and of arrears, the Seminary should be 
bound only to take, as it has hitherto done, a 20th in the city, and a 16th in the 
country, where payment is made voluntarily ; and as a proof that it has no design 
of abandoning its former leniency, it should agree to originate no suit for lods et 
ventes, until they had been due seven years. In case of sheriff’s sale forced by 
others, the Seminary would of course be at liberty to exact the full amount of its 
claims, as at present. 

7th. The title of the ecclesiastics to the seigneury of Montreal should be 
confirmed. 

8th. They should be declared a corporation, with all powers necessary to carry- 
ing into effect the purposes herein proposed, and with power to re-invest in land 
or buildings within the Province any sums of money that might come into their 
hands, not exceeding in the whole 120,000 /. currency, on condition, however, that 
not more than one-half of that sum should be invested in the parish of Montreal. 

gth. They should be empowered to invest any further sums of money that 
might come into their hands at their discretion in any other security except real 
estate within the Province or in the British funds. 


10th. With an exception to be stated in our next proposal, they should retain, 
unconditionally, all the buildings they now occupy, and all their domain lands in 
the seigneury of Montreal, and these would not be reckoned in the value of the 
real property to which they are limited. 

1ith. The farm of St. Gabriel might be made an exception to the preceding 
article. It might be provided that it should be retained by the priests or sold 
immediately as they should prefer; but that if retained, it should be included at a 
fair estimation in the value of the possessions to which they are limited in Mont- 
real, and should be vested in trustees or commissioners (half to be appointed by 
the Seminary), upon trust to arrange the property for the benefit of the institution, 
and to dispose of such parts as might appear desirable for building, on fair valua- 

ons; all the net proceeds of such arrangement, whether by sale or otherwise, 
being handed over to the Seminary at the end of every year. We would not say 
that this arrangement is aliczether free from objection; but the subject is sur- 
rounded with difficulties, and we merely throw out for consideration what perhaps 
may be found the best solution on the whole. It would have the advantage of 
obviating disputes with the inhabitants of the city, and at the same time would 
probably result in more profitable dealings for the Seminary than they might think 
it proper to effect for themselves. 


12th. The Seminary would, of course, remain subject to any future regulation 
by law, and it might be a question whether visitors ought to be appointed speci- 
ally for this institution, in addition to any control under which it may otherwise 


fall by the discipline of the Roman-catholic church. 


33- For the purpose of carrying into effect as much as may be adopted of the 
preceding recommendations, two or three methods have been under our con- 
sideration. 

34. It has been deemed by one of the Commissioners the proper mode, that the 
Crown should be empowered by the Imperial Parliament to constitute the 
Seminary a corporation, subject to such conditions as might be required by the 
proposed arrangement ; but we apprehend that there is no actual necessity of an 
Imperial enactment to give the Crown this power, and the majority of us would 
think the interference of Parliament very undesirable in a matter of so local and 
particular a character. 

35. Another suggestion, coming from the Seminary itself, is, that letters patent 
should be issued on the sole authority of the King, enabling the ecclesiastics to 
hold their lands in franc-aleu, and to discharge their censitaires from the feudal 
obligations, in consideration of an indemnity, of which the same letters patent 
should authorize them to invest the amount in real property. The objection to 
this method of proceeding appears to us twofold, and scarcely to be surmounted 
unless upon more decided legal opinions than we have obtained in this country. 
In the first place, we doubt whether the letters patent could have power so effec- 
tually to bind the Seminary to observe the required conditions in favour of their 
tenants, as would satisfy the public mind of the security of the arrangement for all 
time to come; and next, we fear, that however plainly a bar to any suit at the 
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instance of the Crown, this instrament might possibly not avail to prevent private 
individuals from attempting to dispute the title of the Seminary. We have reason 
to believe that the views of gentlemen at the bar would be found divided on 
this point; but the very fact of a difference shows that there would be ground to 
maintain an argument in court, and to cause more or less of inconvenience to the 
Seminary, Yet it is obviously no less essential a requisite of the desired arrange- 
ment, that the priests should be guaranteed against any future disquiet on the 
subject of their title, than that the censitaires should have full assurance of the 
benefits held out to them, Both one party and the other ought to be certain of 
the advantages which they will be led to expect. Tor these reasons, we think that 
the issue of letters patent by the King might prove inadequate to the end in view ; 
and there are further grounds on which, at any rate, we should feel bound to 
recommend another method in the first instance. 

36. The present is a subject of great importance and extent, involving numerous 
interests of which the Local Legislature ought to be the best guardian, and already 
taken into consideration within 2 few years past by one branch of that authority. 
We believe therefore that your Lordship will agree with us in thinking that the 
most regular and the safest course is to bring the matter before the same tribunal. 
We do not conceal it from ourselves that, owing to the unfortunate dissensions 
which have prevailed cf late years, a reference to the Provincial Legislature will 
be dreaded by many who are concerned in a speedy settlement of the business, as 
a condemnation to great delay and difficulty, if not to complete disappointment. 
But it is certain, that taken in itself, this is the proper resort; and we have like- 
wise expressed our doubts whether any other mede of effecting the object within 
the Province would be adequate. We advise therefore that a communication be 
made to the Legislature by message, proposing the desired arrangement as benefi- 
cial to the inhabitants of Montreal, acceptable to the Seminary, and understood 
to be approved by the higher ecclesiastical authoritics ; and expressing an earnest 
hope that no differences which may exist en other points will induce the rejection 
of an arrangement shown to be satisfactory to all the parties principally concerned 
in a subject of long anxiety and complaint. 

37. We are aware that at the very moment, as we may say, when we are express- 
ing this conclusion, the House of Assembly has demonstrated feelings threatening 
still more difficulty in accomplishing by legislation any immediate object of public 
utility in the Province ; but as it is obvious that such a state of affairs cannot be 
regarded as permanent, and that either a more wholesome condition must be 
restored to the Legislature, or else some very general change introduced which 
would evidently by its own nature qualify our view on the present point, we think 
it needless to alter in this Report the opinion we have already signified respecting 
the mode of executing its recommendations. 

38. The only additional remark we have to make is, that the proceeding we 
have suggested would not quite embrace the whole island of Montreal. Your Lord- 
ship will observe by a Return appended to M. Quiblier’s evidence, of gth August 
1836, that there are eight arriére fiefs, which are portions of land granted out to 
seigneurs holding under the Seminary, and not liable to be included in any con- 
tracts made by the superior of whom they hold. A Plan is annexed, in which 
these arricre fiefs are marked out. They are not very extensive, and only four 
of them come at all within the limits of the city of Montreal. We scarcely thought 
that it fell within the line of our duty to enter into any particular investigation 
respecting these properties. With regard to such of them as are within the control 
of religious communities, it seems probable that there would be a disposition to 
follow any reasonable example set by the Seminary of Montreal; and in reference 
to the whole of them, if it be thought allowable and right to make any regulation, 
it will of course be competent to the Legislature to do so by an authority which 
must be obeyed; but it is not a subject which especially concerns the Crown, or 
on which we wish to convey any opinion. 

We have, &c., 
(signed) Gosrorp. 
Cuas. Epw. Grey.* 
Geo. Gipps. 


* Thave put my signature te this Report, subject to a statement of a difference of opinion, which 
is to accompany the Report. 
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STATISTICAL ACCOUNT OF THE SEMINARY. 


PRESENT STATE OF THE SEMINARY OF MONTREAL. 


1. THE following particulars, illustrated and verified in most respects by the Tables which 
follow them, have ‘been thrown into the Appendix, in order to relieve, as far as possible, 
the body of the Report from lengthened details. 


2. The seminary of Montreal consists at present of 20 members, of whom nine are natives 
of France, who have been introduced from the seminary of St. Sulpice at Paris, by express 
permission from the King. One is an Englishman, who before his arrival in Canada, was 
also a member of the same society of Paris; ; eight are Canadians, one is an Irishman, and 
one isa native of the United States. Four other ecclesiastics also labour in connexion 
with the seminary, but are not eprolled as members of the society. The priests of the 
seminary are bound by no vow. They are at liberty to quit the institution when they like, 
and instances have occurred (though rarely) of their having done so on procuring other 
preferment. They also are capable of holding, and do sometimes hold, private property. 
The majority of them are lodged ina building called “ the Seminary,” situated nearly in 
the centre of the town, and close to the parish church ; such of them as are more imme- 
diately engaged in the business of education live at the college, which is in one of the 
suburbs, at the distance of about half a mile from the seminary. Two of them constantly 
reside at the Indian establishment, on the lake of the Two Mountains; and one has the 
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charge of a farm distant about a mile from the town, known generally by the appellation of 
“the Priests’ Farm,” which serves as a place of occasional recreation both for themselves 
and their scholars. The priests of the seminary perform the whole of the parochial duty 
for the Catholic population of Montreal and its suburbs, nor is there any other provision 
for the office of curé. Besides the parish church of the city of Montreal, which is a new, 
large, and very handsome building, capable of holding 12,000 persons, they serve two other 
churches, (those of Bonsecours and the Recollets,) and also the chapels attached to each of 
the three religious orders of females, and they also perform all the occasional duty of the place, 
which for a town containing a Catholic population of nearly :8,000 souls, must be very con- 
siderable. The only church they do not serve is that of St. Jacques, which has been erected 
in the suburb of St. Lawrence, since the appointment of a grand vicar to reside at Montreal. 
The parochial duties of Montreal are performed by the priests of the seminary, without 
charge to the parishioners, there being no tithes nor duties of any kind levied within the 
limits of the city. The inhabitants pay only the usual fees for church ceremonies (surplice 
fees,) and rent for their seats in church, and even these payments go to the support of the 
buildings, or to the fund known generally in the country as the “ Fabrique Fund,” and not 
towards the support of the clergy. The priests go so far as to furnish at their own cost 
the sacramental elements, and some of the vestments provided in other places by the 
“ fabrique.” 


In consequence of this arrangement, the “ fabrique” fund has occasionally grown rich. 
The church of Bonsecours was in part built out of it, and 4,500 /. was paid out of it for the 
re-purchase of the church of the Recollets, which, as part of the property of the extinct 
order of that name, had lapsed to the Crown. 


3- In the island of Montreal there are nine other parishes, all of which were formerly 
annexed to the seminary (Edit of 15 May 1702); but from the diminution in the number 
of their members after the cession of the country in 1763, they ceased to be able to supply 
these parishes, and for many years past priests have been appointed to them in the ordinary 
way by the bishop, and they are, like others, supported by tithes. 


4. Under direction of the seminary is the college or petit séminaire, at which 204 scho- 
lars are educated, 101 being boarders and 103 day scholars. The price is 18/. 17s. 6d. 
per annum for each boarder, and 1/. 15s. for each day scholar; but several of them obtain 
a remission of what is due, and some of them are received gratuitously. On the average 
of the last five years, very nearly a third of the whole expense of the establishment has 
fallen upon the seminary. The plan of education here is the same as that of the seminary 
of Quebec, and of the colleges recently established in the Province at St. Anne, Nicolet, 
and St. Hyacinthe. 


5. Eighteen schools in Montreal and its neighbourhood are more or less assisted by the 
seminary, and some of them supported by it entirely. 


6. Besides the seigneurie of Montreal, the seminary possesses that of St. Sulpice, in the 
county of Assomption. This seigneurie has always been considered a dependence on that 
of Montreal, and formed part of the original donation of 1763. The seminary also pos- 
sesses the seigneurie of the “ Lake of the Two Mountains,” on the River Ottawa, which 
was granted by the French King, in the year 1717, to the seminary of St. Sulpice. On 
this estate there are establishments or villages of Indians, Algonquins and [roquois. Two 
or more of the priests constantly reside there. The seigneuris is large, but being only in 
part settled, the revenues fall short of the expenditure. The seminary, at the time of the 
conquest, possessed parts of two seigneuries (Bourchemin and St. Hermand); but the 
owner of the other parts having hecome involved in debt, the whole seigneuries were 
seized by the sheriff, and the seminary, by omitting to file an opposition, lost its share. 


7. On the island of Montreal, the ecclesiastics hold in their own hands, as their 
domain :— 
ist. Their buildings in the city of Montreal : 


ed. The farm on the mountain, called “ the Priests’ Farm,” of about 180 acres: 


3d. A wood of 800 or goo acres, situate at the back of the island, and from which they 
are supplied with fuel : 

4th. The farm of St. Gabriel, containing about 300 acres ; of which part, bordering on 
the Lachine Canal, might be rendered very profitable, and of considerable service to 
commerce. 

This, though situate close to the town, is still in tillage, and its remaining sois a subject 
of dissatisfaction to the inhabitants of that quarter, who conceive that the extension of the 
town in their neighbourhood would be an improvement. 


8. A Statement of the arriére fiefs is annexed, being a Return from M. Quiblier, marked 
No.1, showing the situation and extent of the fiefs, the dates of their concessions, on 
the names of the present owners. By far the greater part of them, it will be observed, 
were conceded before the property was conferred on the seminary of St. Sulpice. 


OF CANADA COMMISSIONERS. 155 


g. The revenues of the seminary may be taken, in round numbers, as follows :— 


Seigneurie of Montreal : £. 
Lods et ventes, town = - - -"c - - - 3,006 
Ditto - - country - - - - - - 2,064 
5,070 
Droit de banalité  - - - = = = 3 = tts 
Produce of domain - - - - - - - 486 
Seigneurie of St.Sulpice ——- - - - - - - 640 
Seigneurie of Two Mountains - - - - - - 969 
£.8,277 


10. The Tables and Returns furnished to us by the seminary on several heads of the 
preceding Statement are annexed. 


No. 1.—ARRIERE Figs. 


1%. Fier Nazareth, occupant une partie du faubourg Ste. Anne ou Griffintown, 
100 arpents en superficie ; concédées en fief aux pauvres de |’Hétel Dieu, le 8 Aoiit 1654, 
par M. Chomedey de Maisonneuve, Gouverneur de Montreal, pour la Compagnie des 
Associés pour le Conversion des Sauvages, alors propriétaire de Visle. Les sceurs’,de 
PHotel Dieu sont administratrices du dit fief pour les pauvres, qui en ont retenu la 
censive. 


M. John Samuel M‘Cord tient ce fief 4 bail emphytéotique pour encore 50 et quel- 
ques années. 


2°. Fief St. Joseph, a l’extremité du faubourg du méme nom, 200 arpents, concédées 
aux religieuses hospitali¢res de Hotel Dieu de Montreal, le 23 Decembre 1659, pour le 
soutien du communauté. 


M. Frederic Auguste Quesnel a le domaine utile de ce fief, dont les réligieuses ont 
retenu la censive. 


3°. Pref St. Augustin, situé au village de St. Henry des Tanneries des Rollauds, au pied du 
coteau St. Pierre, 400 arpents en superficie, conc¢dées aux pauvres de l’Hétel Dieu, en deux 
contrats, le 8 Mars 1650, et le23 Novembre 1660. Ce fief est concédé en partie en emplace- 
mens, et une partie est donnée a bail emphytéotique pour encore 50 et quelques années, 
Les sceurs de l’Hotel Dieu sont administratrices pour le profit des pauvres qui ont retenu la 
censive du dit fief. 


4°. Fief Closse, situé 4 droite de la grande rue du faubourg St. Laurent, contenant 
2arpents de front a prendre 4 la Petite Riviere, sur 45 arpents de profondeur, dont 2 
arps. sur 20 arps. concédécs a Sr. Lambert Closse le 12 Fevrier 1658, et 2 arps. x 25 arps. 
concédées 4 Delle. Migeon Vve. Closse le 27 Juin 1672. 


Ce fief est actuellement possedé par les héritiers Fortier. 


5°. Fief la Gauchetiére, situé A droite du précédent, contenant deux arps. de front 4 
prendre de la Petite Riviére sur go de profondeur, dont 2 arps. sur 21 arps. données a 
Mme. J. Bte. Migeon de Bransac; 2 arpents sur 29 arps. concédées A la méme le 12 De- 


cembre 1665, et 2 arps. sur 40 arps. concédées au Sr. J. Bte. Migeon de Bransac, dont 
nous n’avons pas le contrat. 


Ce fief appartient aujoard’hui 4 ’Honble. Zoust. Pothier. 


6°. Fief St. Germain, appelé autrement fief Bellevue, situé au haut de Visle en la 
paroisse de Ste. Anne, 14 arps. de front sur le bord de la rividre sur 20 arps. de pro- 


fondeur, concédées le 30 Juillet 1672, 3 Louis de Barthe, Sr. de Chali, et Gab. de Barthe, 
Sieur de la Joubardiére. 


Ce fief appartient actuellement 4 Simon Fraser, Ecr. 


7°. A coté du fief ci-dessus, est l’ancien fief Senneville, réuni au domaine de l’isle de 
Montréal, et possédé en roture par M. de Montigny. 


8°. Fief Morel, situé en la paroisse de la Rividre des Prairies, de 8 arps. de front sur le 
bord de la Riviere des Prairies sur 25 arps. de profondeur, concédées au Sr. Paul Morel de 


Ste. Héléne le 8 Décembre 1661; possédé actuellement par le Capitaine J. Bte. Chevau- 
dier dt. L’épine. 
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(Appendix A.) No. 2.— TABLEAU des Revenus du Sismrvarne de Montréal pendant les 5 dernieres Années. 
Statistical Account i is as 
of the Seminary. Lods et Ventes as Ps Ditto Ditto Produit Fermes 
OES de la Ville : du Lac des et a 
ANNES et des de a es e Deux des | Logers de AU 
No. 2. Faubourgs. a Gai St. Sulpice. | Montagnes. Moulins. Maisons. 
Revenue and ee ue reat Ray 
Expenditure. ny alc ane Th 
635 £. £. fe re aR 
1831 - - 2,404 538 987 1,191 427 8,347 
1692 0e = ee 2,102 618 937 1,148 482 §,322 
1833 : - 2,249 663 1,334 1,162 569 9,072 
1ss4: aye 1,695 732 877 1,088 432 7,852 
1835 - - 1,873 652 714 973 521 7,805 
Tora 10,325 3,203 2,431 41,398 
Dans le cas d’un affranchissement général de droits seigneuriaux, le produit des moulins diminuera en proportion, et 
finira par devenir de nulle valeur. 
TABLEAU des Dévenses du Skminarre de Montréal pendant les 5 derniéres Années, 
; Dépenses Courantes, non compris A. 
iets quelques produits des Fermes, Jardins, <r ee r Ecoles sae 
‘ pine Vergers, consumés en nature. ee et nae 
ANNEES. Notaires, |_————______—_——- Reparations Septal Inetitttions | TOTAL. 
Arpenteurs, de : Charitables,; 
nea Be Lae des Deux | Z | a2 48 Orphelines. ae 
&e. Séminaire. Montagnes. | Collége. | Batimens. &e. &e. 
| 
£, £. ee £s ae 1 Leet Le 
19st hee AG3 2,652 760 503 300 320 1,293 | 6,291 
1832 - - 552 2,833 676 900 1,240 400 974 7,579 
1833 - - 728 2,930 637 579 3,022 471 1,224 9,591 
1834 - - 324 3,175 700 932 1,987 597 1,837 9,552 
1835 - - 440 2,787 694 612 ! 661 497 1,268 6,959 
Totat - &. 2,507 14.377 3,467 | 3,526 | 7,210 2,285 6,596 39,968 
Bavance =o £.1,430 
Cette Balance est actuellement employée a reconstruire une des maisons prés du séminaire. 
Au total £.4,849 de la recette du Jac des eux Montagnes, il faut ajouter £. 1,691, produit des moulins £ 
de cette seigneurie, qui sont compris dans le total £.5,562 du produit des moulins, cy. - - - 5,540 
Au total £.3,467 de la dépense courante du dit lac, il faut ajouter £.3,300, employés a batir un moulin, 
et faire un chemin, demandés I’un et l’autre par les censitaires ; 4 réparer un ancien moulin, et a 
faire arpenter et borner la seigneurie: les £.3,300 sont renfermés dans le total £.7,210 des 
constructions et reparations, cy. - - - - - - - - - - = - 6,767 
Ce qui présente pour cet établissement un excédent de dépense de - - - >  £.)% 1,227 (deft) 
ec arenes renee 
Non compris le vestiaire des prétres qui y résident, lequel est porté a l'article des dépenses courantes du séminaire, 
No. 3. No. 3.—COLLEGE ou Perir Séminatne. 
College and ps 
RN 14 Maitres. 
ae Prix de la pension et de l’enseignement - - = £.00, 7. 6. par an. 


Prix de l’enseignement pour les externes - - os 1. 15. O. par an. 


Plusieurs éléves obtiennent des remises; un certain nombre est récu gratuitement. 


Années. | Mamibresd’eldvess uel ia Reece: | TOTAL. LE Dépense. 

; Pi d. F p i | és 8 e d. 
1831 | ig aerate Bi ie e ay 1,624 14 3 503 2,127 14 3 
ison [135 peasommaes —/ 204 9 SY saa ag 6 | goo | naas 14 6 
ae {US zemioomiee =] taaz © = ast 9 - | sro | sono - 
og {Sean | ape ae a 
tg ee 5H 1553 6 9 raat 


Ecours 
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Ecotes Protegées par le Séminaire. 


LIEU X. 


Ecole vis-d-vis le Séminaire, 
(gratuite). 

Bonsecours’ - - - - 

Récollets - - 

Ditto, Orphelins (ertuitey = 

Orphelins chez les Seurs Grises 
(gratuite) 

Faub. Quebec, rue de la Visita- 
tion (gratuite) 

Rue des “Voltigeurs as is 

Courant St. Marie - - 

Faub. St. Laurent, Grande Rue 
(gratuite). 

Rue St. Charles - - - 

Faub. St. Antoine, rue St. Bon- 
aventure. 

Ditto - - ditto - = z 

Faub. St. Joseph - - - 

a des Neiges - - - 
Coté St.Luc - - -— - 

Tanneries St. Henry -~— - 

Ditto - - ditto - - - 

Coté la Visitation - - - 


Nombre 
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Secours fournis par le Séminaire. 


al’ Nombi 
SWraltceen | des Bleves, 

3 190 
: 3 
3 192 
1 25 
1 41 
3 160 
1 46 
1 23) 
3 158 
2 46 
75 

L 18 
a 79 
e a7 
: 35 
1 56 
1 15 
2 48 


Dans les écoles non gratuites plusieurs léves ne payent rien. 
prix varie depuis 1s, jusqu’a 2s. 6d. 


Logement et tout le reste. 


Logement, bois, ‘Ke. 


ditto. 
ditto. 


Tout. 


Logement, bois, &c. 


ditto. 
Loger et secours. 


Logement, bois, &c. 


ditto. 
ditto. 


ditto. 
ditto. 
ditto, 
Secours en argent. 


Logement, bois, &c. 


ditto. 
ditto. 


Pour ceux qui payent, le 


Maitres. Eléves. 

- - - 14 204 

z : 31 1,307 
Tora == 7-= 45 1,511 


No. 4.—Memeres du Stminatire de Montréul. 


Deputs 1828, il n’a été agrégé aucun nouveau membre au séminaire. 
alors existans ont été emportés par la mort, MM. Le Saulnier, Roux, Malard, Humbert 


et Sattin, nés en France, mais naturalisés. 
Tous les membres actuels sont sujets Britanniques. 


MM. Roque, né en nae agrégé au séminaire du Montreal en 1796. 


9.3. 


— Hubert - - - - - Canada - - - - - - - 1783. 
— Saurage de Chatillouet = brance = = = =m = = + 17O4. 
— Rousse - = - = er @anaday ss =. = =. = = = LOLA, 
— Dufresne- - - ey!) @alada i= (=.= = = — ~~ T824. 
— Richards - - - Sea EERStshW Misi =9 =) wane =) W817, 
— Compte - - - - - Canada - - - - - = - 1818, 
— Quiblier - - - - - France - - - - - = - 18265. 
Paap ibang ® PENS Vom as Sea hrance eae s) ) = = t= 1809) 
— Léry - - France “- - - - - = = 1828, 
— Letebvre de Bellefeulle = (Canada, = = = - - = - 1821, 
— Bonin - =- - = (@anadae ce =) =) = - = — 1821. 
— St. Pierre - - - - Canada - - - - - = = 1829. 
— Baile - - - - =e Krince =) = = = - = = 1025. 
— Phelan - - - =e) Inlande: 9-0-1) ==) = =e = 81825. 
— Durocher - - ree G@anada =) =e) ae a LOLS, 
— Larkin Sasisaeh - - - Angleterre oo = = = = 1827, 
— Larré - - - sechnances = =) = = = = = S28: 
-— Leonard - - - = "= France “'- - = - - - 1828. 
— Arraud - - - - - France se. SMa 1828. 


Cing des membres 


Non 
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Non agrégés au Séminaire: 


MM. Macdonald - - - - - Ecosse, travaillant depuis 1807. 
— Larkin, Felix - - - - Angleterre- - - - - 1831, 
— Archambault - - - - Canada - - - - = 1895, 
— Beauregard - - - - Camada - - = - - 1896; 
— O’Connell - - - - - Irlande - - - - - 1836. 


Tous les membres nés en France et venus en Canada avec la permission du Gouyerne- 
ment de S. M. étaient, ainsi que Mr. John Larkin, agrégés a St. Sulpice de Paris, et ont 
été agrégés au séminaire de Montreal, A leur arrivée en ce pays. . 

Permission fut donnée par le Lord Bathurst le 2 Janvier 1823, au Rt. Rev. Dr. Poynter 
éveque de Londres, pour quatre prétres, laquelle permission fut signifiée 4 Lord Dalhousie 
le 12 Mars 1823. 

Nous ayons les deux lettres. 


ne ener eee eee St Se ee Ce see SY) Set Ee wh Wes ee 
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DOCUMENTARY EVIDENCE. 


From the Seminary of Sr. Sunpice. 


Lx séminaire de Montréal, considérant que les droits seigneuriaux, principalement le 
droit de lods et ventes, sont généralement regardés comme un obstacle au commerce, a 
Vhonneur de soumettre le projet suivant, qui semble devoir étre le plus conforme aux désirs 
de l’autorité ecclésiastique, le plus adapté aux besoins du commerce, et le plus propre 4 
concilier les intéréts de l’établissement. 

Sa Majesté emaneroit ses lettres patentes, autorisant les ecclésiastiques du séminaire de 
St. Sulpice de Montréal, comme corporation, a jouir en franc alleu des propriétés fonciéres 
quils possédent, et 4 décharger leurs censitaires des droits féodaux moyennant une 
indemnite. 

Par les mémes lettres Royales, le séminaire seroit autorisé 4 placer tout le montant des 
indemnités en acquisition d’immeubles dans l’étendue le la cité ; de vendre ses immeubles, 
et d’en acquérir et acheter d’autres en remplacement, et du méme prix. 

Le séminaire seroit tenu a affranchir des charges féodales tous ceux de ses censitaires qui 
le demanderoient, et aux conditions suivantes :— 

1°. Droits de ods et ventes—Les emplacements dans les limites de la cité, et chargés de 
bAtisses d’une valeur de cing cents livres courant, ou au dessus seroient affranchis du dit 
droit pour le vingti¢me, une fois payé au séminaire, de la valeur totale des dits,terreins et 
batisses. 

Les emplacements dans les limites de la cité, et chargés d’aucunes batisses, ou de 
batisses dont le prix seroit moindre de cing cents livres courant, et aussi tous les terreins 
et emplacements en dehors des limites de Ja cité, ou dans les campagnes, les uns et les 
autres seroient affranchis du dit droit pour le douziéme une fois payé au séminaire, de la 
valeur totale des dits terreins et de leurs améliorations. 

2°. Cens et rentes.—Les censitaires qui voudroient s’affranchir de ce droit, payeroient une 
fois au séminaire, le capital représenté par les rentes respectives. 

3°. Banalité.—Les terreins dans les Jimites de la cité, et affranchis du droit de lods et 
ventes, seroient par la méme aftranchis de la double charge imposée par le droit de bana- 
lité, c. A. d. de l’obligation de moudre aux moulins banaux, et de la défense de batir ou 
ériger moulin a farine sur les dits terreins. 

Les terreins hors des limites de la cité, et affrachis du droit de dods et ventes, seroient 
par lA méme affranchis de la premiére charge de la banalité; mais il ne pourrait étre con- 
struit sur iceux moulins a fare, sans le consentement du séminaire, et sans une indemnité 
capable d’aider a l’entretien des moulins banaux que la loi oblige les seigneurs & fournir 
a leurs censitaires. Cette derni¢re clause cesseroit d’étre de rigueur, dés que l’affranchisse- 
ment seroit devenu général. 

(signed) J. Quiblier, 
Montréal, 5 Juillet 1836. Supérieur du Séminaire. 


From James Duncan Gibb. 


Tue adjustment of the claim of the Seminary of St. Sulnice is the most important sub- 
ject for immediate adjustment in which the inhabitants of the island of Montreal are 
interested. 

In expressing an opinion that that body is not the legal proprietor of the seigneury of 
Montreal, I do not overlook that clause in the Articles of Capitulation under which they 
pretend to claim it, and which I will state at length. 

Article 34.—All the communities and all the priests shall preserve their moveables, the 


property and revenues of the seigneuries and other estates which they possess in the colony, 
of 
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of whatever nature they be, and the same estates shall be preserved in their privileges, 
rights, honours and exemptions. 

“ Granted.” 

The exceptions which may be stated to their claim are positive in the two following 
clauses : 


Article 32—The communities of nuns shall be preserved in their constitutions and pri- 
vileges ; they shall continue to observe their rules 3 they shall be exempted from lodging 
any military, and it shali be forbid to molest them in their religious exercises or to enter 
their monasteries ; safeguards shall be given them if they desire them. 

“« Granted.” 


Article 33.—The preceding article shall likewise be executed with regard to the commu- 
nities of Jesuits and Récollets, and of the house of the priests of St. Sulpice, at Montreal ; 
these last and the Jesuits shall preserve their right to nominate to certain curacies and mis- 
sions, as heretofore. 

“ Refused till the King’s pleasure be known.” 

The King’s pleasure was never known as confirming the 33d article of the treaty; but 
we may infer his pleasure as being in contradiction to it, for by the 8th section of the Act 
of Parliament of Great Britain, 14 Geo. 3, c. 83, (1774,) it is enacted, that all His Majesty’s 
Canadian subjects within the province of Quebec, the religious orders and communities only 
eacepied, may also hold and enjoy their property and possessions. 

The negative contained in that Act to the holding of properties and possessions by the 
religious orders and communities, is a positive rejection of the ungranted 334 article of the 
treaty, wherein a stipulation is made to preserve the communities of Jesuits and Récollets, 
and of the house of the priests of St. Sulpice at Montreal, their constitutions and privileges, 
in the manner granted by the 32d article to the nuns; and it also rejects the pretensions 
sought for by that article to preserve to the house of the priests of St. Sulpice at Montreal, 
and the Jesuits, their right to nominate to certain curacies and missions as theretofore. 

Their corporate capacity is therefore not maintained, but denied, and the priests of the 
seminary can only be regarded as the agents of the corporation of St. Sulpice in France. 
The seminary being therefore but a branch establishment of a foreign corporation, have no 
corporate existence here, and consequently no legal right to the encrmous sums of money 
they have collected. 

The improvement of Montreal, the principal commercial city of British North America, 
has been most cruelly retarded by the incubus of seigneurial and feudal exactions. The 
feelings of the British and Irish Protestants who settled here have been much mortified in 
being compelled to submit to demands of such an oppressive nature, for the support of 
French Catholic churches and colleges, while no attention was given by the British Go- 
vernment to the establishment of scholastic institutions for the benefit of the Protestant 
community. The purposes to which they have been therefore compelled to contribute, and 
the seigneuria] pretensions under which the money has been collected, have been objection- 
able to the Protestant settlers, who, encouraged by the King’s proclamation, had flattered 
themselves they should be subject to no oppression in this country which they did not 
suffer in the land of their birth. 

The King’s proclamation, dated at St. James’s, the 7th October 1763, contains the follow- 
ing clauses :— 

“ And being desirous that all our loving subjects, as well of our Kingdoms as of our 
Colonies in America, may avail themselves with all convenient speed of the great benefits 
and ad vantages which must accrue therefrom to their commerce, manufactures and navi- 
gation. 

“ And whereas it will greatly contribute to the speedy settling of our said new Govern- 
ment that our loving subjects should be informed of our paternal care for the security of 
the liberty and property of those who are and shall become inhabitants thereof, we have 
thought fit, &c. 

“ And we have also given power to the said Governors, with the consent of our said 
councils and the representatives of the people, so to be summoned as aforesaid, to make, 
constitute, and ordain laws, statutes and ordinances for the public peace, welfare and 
good government of our said colonies, and the people and inhabitants thereof, as near as 
may be agreeable to the laws of England, and under such regulations and restrictions as 
are used in other colonies ; and in the meantime, and until such assemblies can be called 
as aforesaid, all persons inhabiting in or resorting to our said colonies may confide in our 
Royal protection for the enjoyment of the benefit of the laws of our realm of England.” 

Notwithstanding these kind assurances, the conduct of the King’s Government has been 
oppressive and injurious to British settlers in regard to seigneurial claims. The religious 
orders of the Jesuits and the Récollets having become extinct, their vast estates became 
vested in the Crown. Here was an opportunity for the King, independent of the colonial 
legislature, to have fulfilled to the British settlers the promises contained in the proclama- 
tion; but instead of doing so, Government agents were appointed, and the settlers had to 
comply with all those obnoxious demands which French feudal law only could justify. 
Was this then according to the promises held out to them, and are cens et rentes, lods et 
ventes, droits de banalité, droits. de chasse, droits de péeches and droit de rétrait to be considered 
as a proof of the King’s paternal care for the security of the liberty and property of the 
British settlers, and as a substitute for the Royal protection for the enjoyment of the 
benefit of the laws of the realm of England? 

The priests of the seminary of St. Sulpice, remaining in possession of the property there- 

0.3. tofore 
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tofore belonging to that order, proceeded to collect the seigneurial dues. Whether they 
were doubtful of the legality of their claim, or felt more. humane in the exercise-of it, $ 
cannot pretend to say, but the British settlers found them kinder masters than the agents 
of the Government were in other seigneuries; and well knowing that ifa strong remon- 
strance was made to Government to eject the priests of St. Sulpice from possession, the 
management of the seigneury would be assumed by Government through its agents, who 
would demand the full extent of lods et ventes, while the priests in amicable settlements 
were satisfied to receive five, instead of eight and one-third, per cent., the British settlers 
preferred, therefore, to be the feudal vassals of the priests of St. Sulpice than of the British 
Government. 

The wrongs we have suffered in this respect have at last become known to His Majesty, 
and Royal Commissioners have been sent to examine into our complaints; we therefore 
look with confidence to our early emancipation from all seigneurial and feudal burthens. 

It may be necessary to state the manner in which lods et ventes are created and how 
collected by the priests. On every sale, a mutation fine of one-twelfth of the value of the 
property, including improvements thereon, is claimed by the priests. The priests of St. 
Sulpice seldom institute actions, as plaintiffs, for the recovery of lods et ventes ; their claim 
under seigneurial privilege may lay dormant after one or several sales, even until 30 years, 
or until the property is brought to a sheriff’s sale: they then put in an opposition @ fin de 
censives, and obtain payment from the proceeds returued by the sheriff, of their claim of 
eight and one-third per cent. on the amount of each preceding sale; or, when a purchaser 
by private sale advertises lis deed of acquisition for a judgment of confirmation, according 
to the provincial statute, they file their claim, which if the purchaser will not admit, he 
cannot obtain a confirmed title. 

Frequently purchasers refuse to pay the balance due to vendors, unless the latter pay 
the seigneurs their arrears of lods et ventes. A property sold 12 times by private sale, 
without having made payment of lods et ventes, if brought to a sheriff’s sale, the seigneurs 
will claim lods et ventes on each sale, and recover a sum equal to the whole amount of the 
proceeds of sale, without impairing their pretensions to similar future exactions. 

When proprietors voluntarily pay the priests their lods et ventes, the latter will take 
5 per cent., but if the proprietors are not monied men, and the claim is ultimately enforced 
by the means before stated, the seigneurs exact the full sum of eight and one-third per 
cent, 

Another complaint may be alluded to: large sums of money are stated to have been sent 
to Catholic institutions in foreign countries, instead of being kept for expenditure here, as 
expressed in the confirmation granted by the King of France to the deed of donation 
held by the St. Sulpiciens, viz. 

“« A ces causes, bien informés que nous ne pouvions rien faire de plus avantageux pour 
la propagation de la foi, et pour l’établissement de la réligion Chrétienne dans nos états 
dans la nouvelle France.” 

With regard to the character of the priests of the house of St. Sulpice at Montreal, 
Iam happy to express my high sense of their public and private virtues ; their conduct 
has always been such as to ensure them the good will of all classes of the community. 
Irritations have arisen with regard to claims they have enforced, but only so when acting 
in a seigneurial capacity. 


Montreal, 11 July 1836. (signed) James Duncan Gibb. 


Sir, Committee of Trade Room, Montreal, 12th July 1836. 


I wave been directed to acknowledge the receipt of your letter of the gth instant, 
addressed to Geo. Auldjo, Esq., the late Chairman of the Committee of Trade, putting 
certain queries respecting the commutation of the seigneurial dues in the city and island 
of Montreal. 

In reply to the first question in your letter, the Committee of Trade have no hesitation 
in saying that a very great and very general anxiety prevails amongst the proprietary to 
obtain the means of freeing themselves, on reascnable terms, from these dues. 


In answer to your second inguiry, the Committee are of opinion that 10 per centum of 
the assessed value would not be more than an equitable compensation to the seigneurs for 
the relinquishment of their rights, provided the time of effecting a commutation and of 
taking an assessment for that purpose be left entirely to the holders of the property. The 
Committee, however, direct me to add, that if a limited pericd only were allowed to com- 
mute, for instance, three years from a given date, in such case five per centum might be 
considered a fair equivalent. 


It has also occurred to the Committee that a sum might be fixed upon, payable imme- 
diately, with an advancing scale for every year that might be allowed to elapse without the 
proprietor availing himself of the privilege to commute. Such an arrangement would 
have the effect of creating the new tenure more rapidly, and would not be felt as a hard- 
ship, if the seigneurs were willing to arrange for the payment by a rente rachetable on the 
property. 


_ The following gentlemen, who are extensive proprietors, are well qualified by their 
intelligence to afford information to His Majesty’s Commissioners on this subject : Thomas 
Cringan, 
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Cringan, Charles Lamontagne, Turton Penn, Benjamin Holmes, George Auldjo, Esquires, Appendix (B.) 
Dr: Robertson, and Mr. John Redpath. 


[ have, &c. Documentary 
T. F. Elliot, Esq. (signed) TL. Mitchell Smith, Evidence. 
&e. &e, Ke. Secretary Montreal Committee of Trade. 
Sir, Montreal, 13 July 1836. 


I nave been honoured with your letter of the oth instant, wherein [ am requested, Hon. D. Mondelet, 
as a member of the Executive Council resident in Montreal, to impart to Elis Majesty’s 13 July 1836. 
Commissioners of Inquiry any knowledge I may possess, or opinion I may entertain, on 
two questions respecting the carrying into effect a plan for relieving this city and island 
from the seigneurial dues to which they are subject. 


I have now the honour to state my humble opinion as follows : 


On the first question : 
An anxiety to be freed from seigneurial claims, and more particularly of the right of lods 
ef ventes, on reasonable terms, prevails amongst the generality of the inhabitants of this 
city and island. I am not aware of any diversity of opinion on this matter. 


On the second question : 
The proportion of one-fifth of the assessed value of the property intended to be freed 
from seigneurial burthens, to which the se¢gneur would be in strictness entitled, does not 
appear to me to be exorbitant. 


Iam, however, of opinion that it is proper to alluw to the seagneur and censitaire the 
option of agreeing upon terms of commutation with each other, and that such course will 
be decidedly advantageous to the latter. 

From my knowledge of the disinterestedness of the gentlemen of the seminary of 
Montreal, [ feel confident that their conditions will be most liberal. Iam much mistaken 
if the compensation which they will be disposed to receive, will not prove more reasonable 
than the most sanguine hopes of the inhabitants could lead them to expect. 

The other seigneurs of fiefs in the island of Montreal might not be prepared to make 
sacrifices to the same extent, and it might not be fair to expect it at their hands. 


Thomas Frederick Elliot, Esq. I have, &c. 
&e. Xe. Ke, (signed) D. Mondelet. 


Mr. Turton Penn. 


THE injurious tendency of the laws affecting real estate in force in this province, and Mr. Turton Penn. 
especially of the rights enjoyed by the seigneurs, is too obvious to require anything more 
than a passing notice. A bare recital of the various burthens to which landed property is 
subjected, will, in itself, without comment or remark, convey all that needs be said on the 
subject; and as this information can be drawn from the law books, I consider it unneces- 
sary to enter into the details, and shall confine my observations to matters of a local 
character, bearing upon the negotiation now pending between Elis Majesty’s Government 
and the seminary of St. Sulpice. 

An opinion has very generally obtained with the British and Irish population of this city, 
that the Government is in possession of legal opinions showing that the right of property 
to the estates heid by the seminary is vested in the Crown; and it is understood that 
instructions were transmitted to Lord Aylmer to require a surrender of the property, and 
in the event of a refusal, to bring the matter to an issue in the courts of law. Iam not 
prepared to discuss the question in a legal point of view, but would remark that the doubts 
as to the sufficiency of the seminary’s title have acquired additional force from the result 
of a suit at law, in which the seminary was the plaintiff, which was carried by appeal to 
Quebec, with the intention on the part of the defendant, if unsuccessful there, to appeal 
to England. The judges in appeal at Quebec were divided in opinion, and no judgment 
was obtained, although it is stated that the chief justice of the province was opposed to the 
seminary’s claim. If more accurate information on this subject is required, I beg to refer 
to the Hon. James Stuart, late attorney-general of the province, who conducted the case 
for the defendant. 

The British population generally have been under the impression that the seminary had 
no legal right to the property held by it, and knowing that the subject was under the 
consideration of His Majesty’s Government, they have patiently awaited the result, in the 
fullest confidence that the final adjustment would be determined upon equitable principles, 
and with a due regard to the interests of all classes of the population. Hitherto they have 
not benefited, or at the most, in a very slight degree, under the system of education esta- 
blished by the seminary of St. Sulpice, and in any arrangement which may be made 
consequent upon the exercise of the rights of the Crown, they trust that their claims to 
participate in the revenues allotted for purposes of education will not be overlooked. 
Whether this end shall be brought about by introducing a system of education divested of 
all sectarian tests, or by separate and distinct appropriations for Catholic and Protestant 

urposes, will naturally form a subject of deliberation. It cannot be denied that it would 

e a work of more than ordinary difficulty to mature a system of education which noe 
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extend its advantages in an equal degree to all, without exciting the jealously, or offeading 
the prejudices of any religious sect; still, should a contrary principle prevail, it is much to 
be feared that the classification which must ensue would tend to confirm the distinctions 
and differences which at present unhappily exist. 

I now proceed to answer the second question of the Commissioners ; viz. should the 
rights of the seminary be recognized by the Government, the conditions on which their 
rights should be surrendered. 

“In this case 1 conceive the best plan would be to give an equivalent to the seminary in 
the shape of a fixed annual revenue. The principal sum might be assessed on the real 
estate within the seigneury, leaving it optional with the censitaires either to discharge the 
amount they were assessed, or to pay interest. The principal sum as paid in might be 
loaned to the province, and could be advantageously employed in improving the navigation 
of the St. Lawrence, or in any other work of public utility. 

I cannot undertake to say what sum the seminary should receive as an equivalent, as 
I conceive it should be regulated by a reference to the sum required to keep up its schools 
and establishments. The present revenue of the seminary has been spoken of as amount- 
ing to about 6,000 /. per annum. 

I am aware that another plan has been suggested, leaving to the seminary the collection 
of the back dues, and authorizing it to receive a commutation of 5 per cent. from the 
censitaires, and to invest the monies so received in landed estate. 

So far as the interest of the censitaires is concerned, the commutation appears to be 
reasonable; but the proposed manner of investing the money is open to many serious 
objections. 

I have it in charge from the proprietors and inhabitants generally of the ward in which 
I reside, to state to the Commissioners that their interests are injuriously affected, 
and the public exposed to much inconvenience and annoyance from the large extent of 
unconceded land held by the different religious communities, and comprehended within 
the city limits. To give to the seminary of St. Sulpice the right of acquiring more land, 
would be to increase the evil of which they complain. 

Independently of the objections of a generai character to mortmain property, which 
have occasioned general discontent wherever property of that kind exists, there are other 
and special reasons against it in the present case. 

Without meaning in the slightest degree to detract from the character of the ecclesiastics 
of the seminary of St. Sulpice, and cordially adding my testimony to that of others, as to 
the high estimation in which they are held by the community at large, still it cannot be 
expected that in temporal affairs they or any other body of the clergy can be actuated by 
the same desires, or influenced by the same feelings which animate an active and enter- 
prizing commercial population. The consequence has already been, both in respect to the 
seminary and the other religious communities holding unconceded lands, that great dis- 
content and dissatisfaction have been manifested by individual proprietors. The religious 
communities refuse to unite with the other proprietors in their neighbourhood, to carry 
into effect: public improvements, although those improvements would materially enhance 
the value of their lands. In the ward of St. Ann’s, the proprietors and inhabitants, besides 
paying assessments, have contributed within the last five years from their own funds nearly 
4,000 /, to repair the streets and public places ; whilst the different religious communities 
holding large quantities of land, each of whom has benefited more than all the individual 
proprietors conjoined, have contributed nothing. I ought also to mention that the lands 
referred to, although from their advantageous situation they would no doubt before this 
have been disposed of as building lots, had they been placed under different ownerships, 
are still kept by the religious communities as farm lands. There is a growing feeling of 
discontent from this cause, and unless something is speedily done to satisfy the reasonable 
expectations of the public, | am satisfied that heats and animosities will ensue, leading, 
not improbably, to a state of things still more to be deprecated. 

‘There are other reasons of a more general nature, which show the impolicy of continuing 
the seminary and the other religious communities in possession of the unconceded land 
now held by them. 

From the many local advantages possessed by the city of Montreal, it can scarcely be 
doubted that it is destined to become a large commercial emporium ; and when the tenure 
of the land is changed, and certain obnoxious laws affecting real estate repealed or mo- 
dified, it may be expected to advance rapidly in population and wealth, and as a natural 
consequence, the value of land will be proportionably increased. The time is probably not 
very far distant when the revenues and profits arising from the unconceded land held by the 
seminary would clothe that body with a power and influence which, if improperly directed, 
would be dangerous, and against which the Government itself might find it no easy task to 
contend. However merited may be the confidence bestowed on the present ecclesiastics 
of the seminary of St. Sulpice, it by no means follows that their successors will be equally 
enutled to esteem; and when it 1s considered that they exercise an uncontrolled power 
over the revenues of the seminary, or if controlled at all, that it is by the house in Paris, 
and that they are not bound to render an account to the public of their expenditure, 
I think it will be admitted that it would be impolitic to continue to them the privileges 
they seek. 


On behalf of a numerous body of the population of British and Irish descent, whose 
prospects must be deeply affected by the issue of this question, 1 express an earnest wish 
that whatever remuneration the Government may make to the seminary for the surrender 

of 
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ef its rights, the unconceded land situated within the city, with the exception of what Appendix (B.) 


may be required for the purposes of the establishment, may be sold. If the seminary is Miter 
permitted to apply to its own use the amount which the roperty may realize, it would aera 
perhaps obviate one of its objections to the measure, were the sale made en constitut, bear- vidence. 
ing interest at the best rate of 6 per cent. =~ 


I cannot state with precision what a commutation of 5 per cent. and the arrears of Mr. Turton Penn. 
lods et ventes would produce, but I furnish a statement founded on such documents as are 
within my reach. pity : 
The amount of assessment on real estate within the city of Montreal, for the cutrent 
year, being at the rate of 23 percent. on the rental, is 4,150/7. This would give a total 
rental of 166,000/.; and as buildings are supposed to pay on an average 8 per cent. 
interest, therefore 


Lis 
8 : 100 :: 166,000 - - - - - 2,075,000 
Add, for farms, orchards and vacant lots, either not assessed, or assessed at 
a rental below their real value - - - - - - - - 100,000 
The island of Montreal, exclusive of the city, contains about 140,000 acres, 
comprising several villages. I consider an average of 10/, per acre as 
a fair valuation - - - - - - - - - - - 1,400,000 


£. 3,575,000 


Commutation of 5 per cent.on 3,575,000.is - - - - - « 178,750 
Lods et ventes being payable by the purchaser, and the seminary not having 

been in the habit of enforcing its rights, I should suppose there are but 

few properties where at least one mutation fine is not due, and it is no 

uncommon thing to find three, four, or upwards, accumulated on the same 

property. | know of no means to ascertain what the arrears amount to, 

except from the seminary books, but as a matter of opinion, I should say 

there could not be less on an average than one mutation fine due from all 

the property within the seigneury. This, at 5 per cent., being the rate at 

which the seminary has been in the habit of commuting, will give - —- 178,750 


es 


£. 357,500 


Say, three hundred and fifty-seven thousand five hundred pounds. Add to this the 
grist-mills and water privileges owned by the seminary, which might be made to yield a 
Jarge revenue, and the landed estate to which allusion has already been made, and which 
is of great value, and deduct for three or four small fiefs held by other religious commu- 
nities and by individuals, the value of which I cannot state, although I do not think it 
will materially affect the result as shown in the preceding calculation. 

To answer to additional questions proposed by the commissioners, I wish it to be 
understood that, in speaking of the terms on which seigneurial rights might be commuted, 
I merely mean to state that it would be more to the advantage of the censitaires to accept 
those conditions than to remain as they are. I do not suppose for an instant that the 
Government will enter into an arrangement with the seminary of St. Sulpice, leaving it 
so large an amount of disposable funds as a commutation on the terms stated would 
produce. 

The commutation of cens et rentes cannot be regarded as a matter of public interest. 
There is no hindrance to the improvement of the country in the payment of a fixed annual 
rent; and the rents being partly paid in various kinds of farm produce, there would be 
some difficulty in fixing a cash value. The settlement of this question might be left open 
to a private arrangement between the parties interested ; or should the extinguishing the 
right be deemed important, the commutation might be determined by arbitrators duly 
appointed for that purpose, 

If the right of the seminary to the arrears is confirmed, it will not be necessary to 
connect their payment with the proposed commutation of feudal rights, as the seminary 
could at any time enforce its claim through the courts of law; but as a simultaneous 
demand upon all the censitaires for so large an amount of arrears might lead to difficulties 
and embarrassments, it would be well to restrain the action of the seminary in that respect, 
and provide for the gradual liquidation of the debt. 

The general feeling of discontent from the large quantity of lands within the city held 
by the seminary and other religious communities, does not originate in the circumstance 
that those lands are held by Catholic communities, but would exist in the saine degree 
were they the property of any other religious corporation. The irritation on this subject 
will not excite surprise when the facts are known. The inhabitants are denied a direct 
access to the port and river, and neatly the whole trade of the city has to pass by a cir- 
cuitous route, for the want of streets which any individual proprietor would open for his 
own benefit. Every owner of real estate in the vicinity of mortmain lands is injured in 
his prospects; and unless measures are taken to remove this constant source of irritation, 
{ much fear that it will in the end lead to acts of violence and outrage. 

Should it be decided that the religious communities are to continue to enjov the benefit 
of the lands now held by them, one easy method of affording relief would be to require 
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that they should be sold within a limited period, leaving the purchase money as an unre- 
deemable mortgage, bearing interest. This would yield an immediate and permanent revenue 
to the communities. 

Betore expressing an opinion as to the expediency of making certain concessions to the 
seminary of St. Sulpice, on the supposition that the right of the Crown cannot be readily 
or certainly established, I wish to make a few observations. I have hitherto abstained 
from discussing the right of the Crown to the property, knowing that the commissioners 
were in possession of legal opinions on that point. In deviating from that rule, it is not 
my intention to do more than allude to one argument, by no means the most forcible that 
could be adduced, but to which, it is possible, sufficient importance may not hitherto have 
been attached. 

In the capitulation entered into on the 8th September 1760, between Major-General 
Amherst and the Marquis of Vaudreuil, the 34th article, on which the claim of the semi- 
nary of St. Sulpice is founded, is as follows : 

“ Ail the communities and all the priests shall preserve their moveables, the property 
and revenues of seigneuries and other estates which they possess in the colony, of what 
nature soever they be, and the same estates shall be preserved in their privileges, rights, 
honors and exemptions.”—“ Granted.” 

The preceding article, 33, claimed for “ the communities of Jesuits and Récollets, and 
of the house of the priests of St. Sulpice at Montreal,” to be “ preserved in their consti- 
tions and privileges.” : 

“* Refused till the King’s pleasure be known.” 


We here see that the three religious communities are placed on the same footing, and 
consequently that the Government possessed the power, without infringing any of the 
articles of capitulation, to pursue the same course in regard to the St. Sulpicians, which 
it did adopt towards the Jesuits and Récollets, when by refusing permission to any new 
members to join their community, their property would have reverted to the Crown. 


The Royal proclamation, dated at St. James’s, the 7th October 1763, after setting forth 
that “it will greatly contribute to the speedy settling of our new government that our 
loving subjects should be informed of our paternal care for the security of the liberty and 
properties of those who are and shall become inhabitants thereof,’ and declaring “ that 
all persons inhabiting in, or resorting to, our said colonies, may confide in our Royal pro- 
tection for the enjoyment of the benefit of the laws of our realm of England,” goes on to 
say, “ We have also thought fit, with the advice of our Privy Council as aforesaid, to give 
unto the governors and councils, &c. &c, full power and authority to settle and agree with 
the inhabitants of our said new colonies, or any other person who shall resort thereto, for 
such lands, tenements and hereditaments as are now, or hereafter shall be, in our power to 
dispose of, and them to grant to any such person or persons, upon such terms, and under 
such moderate quit-rents, services and acknowledgments, as have been appointed in other 
colonies.” 

It has already been shown that “ Our power” did extend to the properties and pos- 
sessions of the three religious communities, and was exercised in respect to two of them; 
and it is but reasonable to suppose that the Act 14 Geo. 3, c. 83, s. 8, which confirmed 
the nght of all His Majesty’s Canadian subjects “ to hold and enjoy their property and 
possessions,” “ the religious orders and communities only excepted,” was intended to con- 
firm to “ all persons inhabiting in or resorting to our said colony,” the rights they had 
acquired under the Royal proclamation, and that “ such lands, tenements and heredita- 
ments as are now, or hereafter shall be, in our power to dispose of,” comprehending the 
properties and possessions of the three religious communities, snall be granted “ upon 
such terms, and under such moderate quit-rents, services and acknowledgments, as have 
been appointed and settled in other colonies.” 

I know not the precise facts and arguments on which the seminary of St. Sulpice 
grounds its claim to continue in the enjoyment of its property and possessions; but since 
they cannot be drawn from the articles of capitulation, nor from the treaty of cession, 
they must rest, | should suppose, on some assumed recognition by His Majesty’s Govern- 
ment ; in other words, whatever right the seminary does possess, must have been derived 
from the Crown. If any document of this nature does exist, it is in manifest contradic- 
tion of the Royal proclamation, and of the spirit of an Act of the Imperial Parliament ; 
and it is fair to assume that whatever rights and privileges it may convey, it was not in- 
tended to subject “ persons inhabiting in or resorting to our said colony,” to any other 
than “ such moderate quit-rents, services and acknowledgments as have been appointed 
and settled in other colonies.” 

The English inhabitants claim as of right to be relieved from all feudal exactions 
according to the spirit and intent of the Royal proclamation; and they submit for the 
consideration of the Government their right to participate, in common with other of His 
Majesty’s subjects, in any appropriation for education drawn from the commutation of 
seigneurial dues within the possessions at present held by the seminary of St. Sulpice. — 

It is difficult to conceive that their claims in either case would be denied by the [mperial 
Parhament, even supposing the first named could be evaded in the courts of law. The 
time has gone by when it was held that corporate property was without the reach of 
legislative interference. In ecclesiastical corporations, more particularly created and 
endowed for benevolent purposes, it is competent to Parliament to introduce such modi- 
fications as the change of times and the different circumstances of the people may 
require. 

But 
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But although confident that the claims of the British inhabitants would ultimately be 
established, | am not unwilling to admit that it may be advisable somewhat to relax in 
asserting their extreme rigats; to what extent it might be expedient to give way I am not 
prepared to say, nor can | form an opinion, without being made acquainted with the facts 
and evidence which are before the commissioners. 

If it should he determined upon to give to the seminary of St. Sulpice a corporate cha- 
racter, and to acquire from it by an amicable arrangement the seigneurial property and 
possessions, the least objectionable mode of carrying the arrangement into effect would be 
by indemnifying the seminary by a fixed annual income, and permitting it to dispose of 
the unconceded lands, subject to an annual rent-charge. 

My opinion as to the impolicy of permitting the seminary to acquire other landed estate 
may be collected from the remarks | have made as to the land now held by it; and it 
would be a matter of deep regret, if in removing one evil, another should be created which 
would grow in the end to be almost as intolerable. 


From the Seminary of St. Sulpice; 22 July 1836. 


Le séminaire en ne demandant pour l’affranchissement des charges fGodales que le g0eme 
de certaines propriétés ct Je 12¢me des autres, 4 compté sur Je montant de ses arrérages, 
Ces arrérages devienuent en quelque sorte son seule moyen d’existence pendant plusieurs 
années. Ils sont loin néanmoins de monter a Ja somme que I’on suppose: 


D’aprés un relevé assez correct, fait en 1833, et qui est encore exact Ge $. ude 
aujourd’hui, les lods et ventes de la ville, estimés d’aprés notre mode 
crdinaire de perception ne se montent pas, en bonnes dettes, au 
dessus de 13 0u - - - - - - - - - 
Sur 500 emplacemens que contient la ville, 220 environ, d’aprés 
notre terrier, sont quittes, jusqu’A ce jour de tout droit de lods et 
ventes, 
Les emplacements des faubourgs ont été, jusqu’ici, d’un beaucoup 
moindre prix. L’on ne s’éloigne gutres de l’exactitude en estimant 
les arrérages dont ils sont chareés Ala somme de - - - - 8,000 - = 
Sur les 2,300 terres de isle de Montreal, piusieurs sont insolvables par 
leur peu de valeur. Un grand nombre sont quittes. Jes arrcrages 
ne peuvent Ctre estimés audessusde 104  - - -— = - 12,000 — —- 
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£. 34,000 -— —- 
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Ce qui pourra rentrer de ces arrérages, fera exister le séminaire pendant quelques années ; 
mais ne seroit il pas nécessaire et equitable que ceux qui, apres cing ou six ans, voudraient 
affranchir leurs propriétés payassent deux cinquiémes en sus du prix demandé d’abord par 
je séminaire? Ces deux cinquicmes ne pourraient Ctre employés qu’a la subsistance du 
séminaire, et exciteraient les censitaires a presser les affranchissemens. 


Propriétés dont le Séminaire conserve le domaine. 


Les propriétes possédées par le séminaire ainsi que les arrérages dis, ont toujours été 
exceptcs de tout projet d’arrangement. Le Couvernement de sa Majestén’a jamais voulu 
quwils fussent en rien contestés au sGminaire. Les censitaires ne peuvent se plaindre. 
C’est leur faute s'il y a des arrérages. Les proprictés poss¢dées par le séminaire sont 
moins importantes qu’on ne pourrait imaginer. 

4n ville, outre le séminaire et le college, nous possédons des écoles et maisons vis-a-vis 
au sCminaire, et un moulin a vent avee emplacement. 

La ferme de St. Gabriel. que nous livrerons 4 Pusage du commerce dés qu’un arrange- 
ment nous permettroit de lever la main morte de dessus nos propri¢tés, environ 300arpents, 
dont la seule partie voisine du canal peut Ctre utilisée. 

La ferme de la Montagne qui sert une fois la semaine a la promenade des messieurs du 
séminaire, et des éléves du colléye. Les produits ne couvrent pas la dépense, environ 
180 arpens. 

En campagne, deux petites prairies, ensemble 40 arpens. 

Le bois, ou ferme, du saut, qui fournit du bois de chauffage au séminaire, et dont le sol 
est trés mauvais, 8 A goo arpens. 

Trois moulins & eau avec leurs emplacements: deux moulins 4 vent de nulle valeur 
aujourd’hui, et deux ou trois ilets ou rochers dans la riviére des Prairies. 


Dans la Seigneurie de St. Sudpice. 


Trois moulins a eau avec dependances, et une terre a bois pour usage des meuniers, 
laquelle contient 100 arpents d’un sable sterile. 


ae Sei gneurie 
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Seigneurie du Lac des Deux Montagnes. 


Auprés de la mission un bois de 12 4 15 milles de superficie que nous sommes obligés 
a conserver pour fournir aux sauvages du bois, du foin, des grains, et un peu de chasse. 
Trois petits moulins 4 eau et un moulin d scie, avec leurs dépendances, et une terre basse 
qui donne naissance a la Belle rivicre ou riviére du Chéne dont les eaux sont necessaires 
aux habitans de la seigneurie du Lac et aux habitants de la seigneurie voisine. 
(signed) J. Quiblier, Supt. 
Montréal, 22 Juillet 1836. 


Mr, Auldjo; 22 July 1836. 
OxssErvations on the Feudal Tenure of Lands. 


Tue feudal tenare by which lands are held in the seigneuries of Lower Canada, appears 
to me to fall heaviest on the population of the cities; but I perceive that the Canadians 
themselves are now taking the matter up in the country parishes, with a view to getting 
relieved from this odious burthen. The charge would be a burthensome one, even on the 
unimproved soil, and several of our French Canadian lawyers contend that this is all that 
was contemplated in the original grants from the Crown of France ; but a commercial city 
like Montreal cannot remain unimproved, and the fine therefore falls with aggravated force 
when it comes to be paid on the costly warehouses with which Montreal now abounds. 
I will give an instance of this. I myself purchased at sheriff’s sale a vacant piece of ground 
in the commercial part of this city, about three years since, for the sum of 1,100/., although 
in the state it then was, the ground was totally unproductive. Warehouses have since 
been erected upon it, which now yield an annual rent of 500/., or the interest of 8,000 /. at 
6 per cent. per annum; and the property therefore might fairly be considered to be of that 
value. Let His Majesty’s Commissioners contemplate to what an enormous amount the 
revenue of the seigneurs would eventually run, if it went on-:mproving even in the present 
ratio. 

I was told of an instance that occurred the other day in the Court of King’s Bench, of 
a property having been brought to sale by the sheriff under an execution, and “when sold it 
was found that there were seven mutation fines due upon it, or 584 per cent. of the money 
levied by the sheriff, and if the intermediate sales were for the full value of the property, 
it is probable that the seigneurs would carry off the whole amount levied by the sheriff, 
for it seldom happens that property sells so well at sheriff’s sale, as when sold by private 
bargain. In sucha case therefore the sueing creditor, or indeed any other creditor, would 
get “nothing, I have heard it strongly doubted by an eminent lawyer and others, whether 
the priests “of the seminary of St. Sulpice could be legally entitled to be considered as 
seigneurs of the island of Montreal ; but if they are not, the King certainly 1 is, for I believe 
it is a maxim of French law that there is “ nul terre sans seigneur. 

{ have heard of the terms of surrender offered by the gentlemen of the seminary, and it 
becomes a question if the like terms of surrender would be obtained from the Crown. 
I myself think not; but then the Crown in my opinion would not appropriate the money 
in the exclusive manner that the semmary will do. 

In the aggregate, the commutation of five per cent. on the assessed value of property 
appears reasonable, but taking detached cases where property has recently been improved 
to a great extent it would bear hard. For instance, in my own case the seigneurs would 
now get 400 /., when three years ago they would only have got 550. 

Montreal, 22d July, 1836. (gisned) George Auldjo. 


Mr. Benjamin Holmes; 25th July 1836. 


Havine had communication of a letter addressed to the Board of Trade by Mr. Elhot, 
on behalf of the Commissioners, inquiring, first, to what extent an anxiety prevails on 
behalf of the inhabitants to obtain the means of freeing themselves from seigueurial dues ; 
and secondly, what commutation would be generally “considered equitable “and desirable, 
and the mode of assessing property for the purpose of creating a fund to extinguish the 
seigneurial rights claimed and exercised by the gentlemen of the seminary of Montreal ; 
I now beg leave to submit to the Commissioners the opinions I entertain on the subject. 

The seigneury of the island of Montreal, having been vested in a body, and for the 
advantage of a population purely Roman Catholie, “the diversified character of its present 
inhabitants and the fact of the grand object of the establishment (the conversion to 
Christianity of the savage tribes) having long ceased to exist, or draw from its revenues 
any portion of the tribute now levied upon His Majesty’s subjects of all creeds and all 
classes, have created, in addition to the objections arising out of what is considered their 
more than doubtful title, a strong feeling; and a general desire prevails on the part of the 
British and Irish inhabitants, of freeing themselves from a burden which tends to suppress 
improvements and paralyze their efforts, industry and enterprize. 

To the feudal tenure is ascribed (and I believe most justly) the comparatively slow 
advance in the improvement of property on the island of Montreal when compared with 

other 
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other cities on this continent possessing fewer local advantages; under the existing 
burthens few are willing to invest their means, or dedicate their industry to the acquisition 
of landed property. \ f : Tes se 

An opinion is generally entertained that the titles of the religious communities exer- 
cising the rights of seigneurs are in themselves defective ; but knowing that the subject 
had engaged the consideration of Eis Majesty’s Government, the determination on the 
question is anxiously awaited, and with the confident hope that a settlement will speedily be 
effected, upon principles advantageous to all classes, and making at the same time ample 
provision for the personal wants of the present incumbents. 


It is understood that the gentlemen of the seminary have expressed their readiness to 
treat for a commutation provided His Majesty’s Government will give its sanction to the 
investment of the monies arising therefrom in lands, or real estate within the province. 
To this J strongly object. 

The holding of lands in mortmain is obnoxious, however beneficial may be the object 
which may induce such investment, in bodies corporate composed of private individuals, 
who enter into the spirit of, and act upon the views and feelmys of the age: it is doubly 
so when the bodies corporate are ecclesiastical. The changeless character of a religious 
community interferes with the pubhe prosperity, and ultimately engenders feelings of 
hostility against the members of suck corporations; It cannot be supposed that an 
ecclesiastical body can partake of, or be actuated by the same spirit of activity which 
governs a commercial population. 

Property in the country is all improvable, and its value rapidly increasing with the 
progressive settlement and augmentation of our population ; and it 1s to be borne in mind 
that the foundation of an evil, as great, if not greater, than that of which we uow complain, 
would be laid, if the investment and re-investment of the avails of a commutation, such 
as is now contemplated, were permitted. 

I have understood the gross revenue of the gentlemen of the semimary from all sources 
amounts to about 6,ooo0/. per annum: this at the legal intcrest of the province exhibits 
a requirement of 100,000/. to meet the commutation ; in that annual revenue are included 
the rents arising out of the vast extent of property held by the communities within and 
immediately adjoining to the city. 

Without entering into the discussion of, or admitting the justice or the propriety of 
continuing to the gentlemen of the seminary the enjoyusent of revenues dedicated in a 
great measure to an exclusive system of education, but drawn, | may with confidence 
assert, equally from classes entertaining opposite religious opinions, | would, nevertheless, 
as a matter of expediency, subscribe to the formation of a fund to secure to those gentle- 
men an income adequate to their wants, and equivalent to their assumed present income. 


The clergy, of all denominations, and in ail countries, possess, and exercise no small 
influence, which influence may be used with equal advantage or injury to the state; it 
therefore becomes an object of paramount necessity in a colony, especially to attach the 
clergy to the parent state, and this, { humbly conceive, will best be accomplished by iden- 
tifying their interest with a continuance of the connexion; 1 wouid, therefore, recommend 
that such a sum of money as will insere the return of the amount stipulated for in the 
proposed arrangement be invested in the British funds, and secured to the present incum- 
bents and their successors, so long as the province shall continue a portion of the British 
empire. 

If, however, it be held to be indispensable that the investment should take place within 
the colony, I would recommend that the money be lodged with commissioners, for the 
purpose of being invested in works of public utility, such as canals, railroads, or improve- 
ments generally, in all of which we are immeasurably behind the neighbouring states, and 
indeed even our sister colony of Upper Canada. 


In recommending an immediate adjustment of this question hy securing to the gentle- 
men of the seminary a revenue adequate to their wants, and equivalent to their assumed 
present income, I must urge the absolute necessity of avoiding the continuance of the 
existing evil, by the disposai of all lands and other real estate not necessary to their 
personal comfort, or for their scholastic establishment, of which considerable blocks are 
variously situated within the city limits, and large farms adjoining it, the holding of which 
by a religious corporation is very generally considered detrimental to the public interest, 
and is looked upon with that jealousy and uritation which will ultimately, if the evil be 
not corrected, break out into acts of direct hostility and violence. 

The disposal of their lands on constitut and by public sale might be considered a 
means of avoiding a result which will, in my opinion, sooner or later, inevitably ensue, 
should their properties be retained by the religious communities ; and on the part of these 
communities | can see no sufficient reasonable objections, as it will give an immediate and 
material increase to their present revenues. 

Having expressed my views on the subject of the proposed adjustment of claims which 
are considered peculiarly obnoxious, and injurious to the advancement of improvements, 
and to the commercial prosperity of the city especially, it remains merely to decide upon 
the best plan of raising a fiir equivalent, and this wovld 1 conceive be most equitably 
accomplished, should the Crown assume all the seigneurial rights and property now held 
and exercised by the gentlemen of the seminary of St, Sulpice in Moutreal, and cause a 

9.3. sufticient 
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sufficient assessment to be levied on the individual proprietors, to furnish the prineipal 
sum requisite to complete the arrangement. 

Ihave understood that 5 per centum would be considered by the gentlemen of the sem:- 
nary asatisfactory equivalent; but to them that 5 per cent. would be productive of a sum 
far beyond what I am informed they state their income to be. [ submit a calculation 
founded on a commutation of 24 per centum, and [ take the assessment books for the 
current year for my euide. 

The assessment is based on 23 per cent. on the rent of the premises, and £. 
amounts to four thousand one hundred and fifty-four pounds, some odd 

shillings ; but take 4,000 4, which will give a yearly rental of 160,000/., 

and it is generally calculated that buildings pay 8 per cent. ; this will give 

the total value of the assessed property in the city as 2,000,000, a commu- 

tation of 23 per cent. on which yields the sum of — - - - - 
The value of the island, exclusive of the city, may fairly be estimated at 

840,000 /., allowing about 140,000 acres as its superficies, at 6/. an acre on 

the average, 2} per cent. on which is - - - - - - 
Without any means of ascertaining the exact amount of back dues, which can 

only be known to the seminary, I should suppose that on an average at 

least one mutation fine upon all properties is in arrear, and f am induced 

to think so, because the seminary has not been in the habit of sueing, and 

lods et ventes being paid by the purchaser, it is not probable that voluntary 

payments would be tendered; besides 1 know that several unpaid lods et 

ventes have accumulated on properties. Supposing one lods et ventes on the 

average to be due, and this to be settled at the usual rate of 5 per cent., the 

back dues on 2,840,000 /., will amoant to - = - - - - 142,000 

Halx. Cy. = - - £.213,000 


More than double the sum which it is said the seminary would be satisfied to receive, 
and which [ think proves a commutation of 23 equivalent to the required sum, Should 
the arrears actually collected not exceed one-fourth of the amount at which they are 
estimated, say orly 35,5001, this, with 50,000 /. on the city, and 21,0007. for the country, 
gives 106,000 /., exclusive of the value of the grounds in the city, and the farms in its 
vicinity now held in mortmain. 

In the above calculation I make no allowance for under-valuations of vacant lots, gar- 
dens, orchards, &c. within the city and suburbs, neither has any notice been taken of 
grist and other mills, and millseats, which with the landed estate should be immediately 
sold, and which would vield no inconsiderable sum. 

Hardly a doubt exists in my mind that in three years after the contemplated arrange- 
ment shall have gone into effect, the whole British and Irish population (and under that 
class is comprized all who are not of French descent) will have availed themselves 
of the opportunity of enfranchising their property ; indeed few months would I think 
elapse before a very considerable part came forward to commute; but among tle French 
the same energy and commercial enterprise does not exist, and numbers hold property 
without the least destre cr expectation of ever making it a source of wealth, but merely as 
producing a subsistence to their families; these will not avail themselves of the advan- 
iages derivable from a change of tenure. Something, therefore, equivalent to a graduated 
scale would be advisable, or a proviso, that unless within three years the commutation fee 
shall have been paid, the fine shall be burthened in addition witi legal interest on its 
amount from the date of the adjustment of the question to the period of its final 
liquidation. 

I cannot close these suggestions without bearing testimony to the high respect and 
regard for the public and private character of the gentlemen of the order of St. Sulpice 
universally enteriamed by all classes of our mixed population; and I am free to admit 
that a commutaticn of even § per cent., combining a settlement of all arrears, to be calcu- 
lated at the same rate, would be hailed, if decided upon, as a satisfactory adjustment, pro- 
vided always that the avails of that commutation be not re-invested in landed estate, and 
that the properties now held (not requisite for their individual comfort, and the accommo- 
dation of their schools) be sold, as previously expressed, on constitut, or perpetual 
ground-rent. 


50,000 


21,000 


Most respectfully submitted, 
(signed) Benjamin Holmes. 
Montreal, 25 July 1836. 


FO AA RIT IO RE ET SCO RS onc eae me 


Mor. Cringan ; eh July 1836. 
[snoucn not consider that it would be necessary for me to state to the Commissioners of 
Inquiry, were T even equal to the tack, the vauious feudai rights which are exercised in this 
province, and with which they inst be already famthar. 

The striking and unfavorrable contrast hetwecen Montreal and commercial cities in the 
United States may chiefly be aitributed to that cause, joined to the want of register offices 
5 : . , P fs (=e ee ao! 
for enregistering the transfers and incumbrances of real estate 

o t=) . 


These 
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These feudal burthens constitute a powerful and continual obstacle to enterprize, industry 
and improvement; and the want of registries, and consequent want of security, drives to 
the United States much of the British capital originally brought to this province, with the 
intention of vesting it in real estate in this city or neighbourhood, as well as in some other 
parts of the province. 

The large extent of domain or unconceded land within the limits of the city in posses- 
sion in mortmain of the seminary of St. Sulpice and the other religious commuuities, is 
another great evil and obstacle to the advancement of Montreal. 

Improvements, and streets of communication, which are urgently required for the benefit 
of commerce, have been refused, the growth of the city is impeded, and individual proprie- 
tors injured in their prospects from this cause, and, as a natural consequence, considerable 
irritation has been produced. 

The exercise of devotion need not be rendered injurious to the interests of trade and 
navigation. ‘lhose who are religiously inclined may pass their lives as usefully and hap- 
pily, and edify and improve their fellow-creatures by their piety and precepts as greatly, if 
they be one or more furlongs from a navigable channel as if they occupied a nearer and 
more obstructive position. 

But for the erection of warehouses, the establishment of wharfs, and other facilities of 
commerce, a location at the water’s edge, and at the head of navigation, may be indispen- 
sably necessary. 

The interests of the city only, whatever may be their importance, are not alone to be 
considered in the views to be taken ; but we onght also to weigh, as connected therewith, 
the interest of extensive regions to the west, which would more than proportionably benefit 
by the increasing trade of Montreal, or suffer by the checks to its advancement. 

For these reasons, it must be gratifying to every friend of order and improvement to see 
that it appears now proposed to enfranchise the lands by amicable adjustment. 

In any arrangement entered into with the seminary of St. Sulpice and with the other 
religious communities, the proprietors, and inhabitants engaged in commerce generally, 
earnestly wish that the lands and properties in mortmain may be sold, with the exception 
of what may be indispensably necessary for the purposes of the different establishinents. 

I think that the best and most effectual means of providing for the enfranchisement of 
the inhabitants from the obligations of the feudal tenure would be for Government to 
acquire, or resume the possessions at present allowed to be held by the St. Sulpicians, for 
a fixed sum, and then to assess that sum on the censitaires. 

I cannot offer an opinion as to the rapidity with which the censitaires in the city would 
enfranchise themselves, were it Jeft optional, under any reasonable terms of commutation ; 
but L take it, that that portion of the community who know the advantages of free lands, 
would Icse no time in paying for the enfranchisement of what they possess. I am not sufhi- 
ciently acquainted with the laws of the country to point out the legal means of giving 
effect to any amicable arrangement between the Government and the seminary; but 1 take 
it for granted any supposed difiicuity may be obviated by an Act of the Imperial Parlia- 
ment. If, as is generally believed, the property and estates of the seminary of St. Suipice 
belong to the Crown, the only difficulty in the way of a satisfactory arrangement with the 
censitaires wil! be removed. 

(signed) Thomas Cringan. 


Exrracr ofa Letter from Honourable F. W. Primrose, Inspector of King’s Domain, to 
Sir George Gipps, dated Quebec, 28 July 1836. 


Tue Act of Fealty and Homage of the gd February 1781, does not contain any unusual 
form of reservation. The priests of the seminary were received in the usual form, “ Sauf 
les droits du Roi en autres choses, et de l’autrui en toutes.” I have certainly understood 
difficulties had occurred as to their reception, but there is no correspondence of that date 
in my office, nor anything from which it can be inferred. 

In 1829, during Sir James Kempt’s administration, the seminary petitioned not to per- 
form fealty and homage under the present circumstances, to which he acceded, and which 
was communicated to my office by Colonel Yorke, the civil secretary. 


QueEsrions proposed to the Seminary, with their Answers, as delivered in 
Writing, g August 1836. 


ey 


1. Was the arrét of 1677 followed at any time by an act or instrument on the part of 
the seminary at Paris, constituting the seminary at Montreal a community ? 

2. If not, under what instructions or rules did the ecclesiastics at Montreal first begin to 
act as a community, and under what instrument, besides the arrét of 1677, would they now 
consider themselves to be a community, according to the legal sense of the term? 


Answer to Nos. 1 and 2. 


Une communauté, pour former une filiation, l’autorisation obtenue, et la dotation assurée, 
n’a qu’a envoyer des membres, et leur nommer un supérieur. Tel a été l’usage constant de 
St. Sulpice. 

0.3. 
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Le séminaire de Montréal existoit defait avant larrét de 1677; Varrét ne fit que lui 
donner l’existence légale. Dés lors le s¢minaire commenga a agir comme corporation. Le 
20 Septembre 1677 le conseil supérieur de Québec registra l’arrét et le contrat “ pour servir 
aux dits s¢minaires de St. Sulpice de Paris et de Montréal.” Le séminaire de Montréal 
existoit done déja de la méme maniére que le séminaire de Paris, (Edits, page 85.) Le 
28 Octobre 1678, ’éveque de Québec érige la cure de Montréal, et unit au séminaire de 
Ville Marie (Montréal) a perpetuité. Le 3 Aotit 1694, le dit évéque, 1°, unit au séminaire de 
Montréal toutes les ctives de Visle, et donne au supérieur du dit séminaire la nomination 
a toutes ces cures ; 2°, il nomma le supérieur du sCminaire de Montréal et ses successeurs 
supérieurs curés 4 perpetuité de la paroisse de Ville Marie, (archives de l’évéché de 
Québec.) Toutes ces ordonnances de l’évéque sont confirmées par larrét de 1702. (Ce 
dernier arrét rappellant celui de 1677, porte “ permettant aux dits ecclésiastiques d’établir 
comme ils ont fait une communauté e¢ séminaire dans le lieu de Ville Marie, (Edits. p. 304.) 
Le 9 Decembre 1694, (Notaire Adhémar,) le supérieur du séminaire, M. Dollin, en sa 
qualité de supérieur de Montréal, fesant pour lui et ses successeurs, supérieurs du dit 
séminaire, 4 perpetuité, prend possession de la cure de Ville Marie. 

Le séminaire de Montréal est imposé par le Gouvernement du Roi pour les fortifications. 
Il exergoit la haute justice, (Edits, pages 290 et 338); il traite avec le Gouvernement du 
Roi en mainte occasion; il fait, et n’a cessé de faire par milliers, des actes de cor- 
poration. 


3. Upon what ground is it supposed that Lord Halifax, as Secretary of State, signified 
to the French Ambassador that the British Government would not object to such a cession 
as was made in 1764 by the seminary of St. Sulpice at Paris to the seminary at Montreal ? 


Answer to No. 3. 

Sur un extrait certifié des délibérations du séminaire de St. Sulpice de Paris, par lequel 
il conste que le 13 Mars 1764 il fut lu une lettre du Marquis de Guerchy, qui ecrivait, 
“que My Lord Halifax,” &c, &c. &c, C’est en conséquence de cette lettre qu’a été faite 
Ja cession du 29 Avril 1764. 

Extrait. 

“ My Lord Halifax lui a dit que, quoique le Roid’Angleterre se fut engagé, pay le traite, 
a laisser en Canada le libre exercice de la réligion Catholique et Romaine, suivant les lois 
d’Angleterre, il ne s’ensuivoit pas que des biens fonds, situés en Canada, pussent continuer 
d’appartenir 4 des Frangais, vivant en France, et sujets du Roi de France. Que 8. M. B. 
consent que les prétres du séminaire de Montréal continuent 4 en jouir, mais sans dépend- 
ance du séminaire de Paris.” Collationné a Joriginal par nous, Antoine Ducioux, 
Supérieur Général du Séminaire de St. Sulpice. 


(Les signatures visées par D. R. Morier, Consul Général de 8. M. Brittannique.) 
(Pour vrai extrait. ) 
(signed) J. Quiblier, Supérieur. 


4. In reference to parts of two seigneuries, Bourchemin and St. Hermand, which appear, 
by the deed of 1764, to have been included in the property of the seminary at that time, 
can any information be given of the manner in which they were lost ? 


Answer to No. 4. 


Les deux parties de seigneuries de Bourchemin et de St. Hermand, données au séminaire 
par Mer. Dosquet, évéque de Quebec, par acte du 19 Octobre 1735, furent saisies par le 
shériff en 1796, avec celle de Ste. Hyacinthe ; le séminaire omit de faire opposition a la 
saisie, par 1a il perdit ses droits aux deux dites parties de seigneuries. 


5. What proportion of the value of the property has the seminary in practice taken for 
lods et ventes in the town and the country ? 


Answer to No. 5. 

Dans la ville et les faubourgs le séminaire se content de 5 par cent, (alias le 20eme,) pour 
son droit de lods et ventes sur les propriétés de la valeur de 500 let au dessus ; sur les 
propriétés au desseus de 500 1., et sur toutes les propriétés de la campagne, il prend 6 pour 
cent, (alids le 16eme); mais quand il est oblige de faire des poursuites légales, ou des 
oppositions en cour, il exige toujours le 12eme, 


6. What is the rate of cens et rentes in the city and suburbs of Montreal, and in the 
country ? 

Answer to No 6. 

La plus grande partie des emplacemens de la ville, et tous ceux des faubourgs, payent 
trois deniers (a quarter sol) par arpent en superficie. Un petit nombre des emplacemens de 
la ville payent six deniers (one farthing) par chaque toise quarrée. Les terres de la campagne 
payent généralement une pinte de blé et one farthing par arpent en superficie ; quelques 
unes des premicres concessions payent quelque chose de moins. 


The following documents are requested :-— : : : “ene 
A Return of the Arriére-fiefs, the dates of their concession, their extent and situation, 
and the names of the present owners. 


Voyez le Rapport, No. 1. i eeaai 
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A General Statement of the Revenue and Expenditure of the Seminary for the last few 
years, not in detail, but classified. 

Voyez le Rapport, No. 2. ‘ 

A Return of the Schools maintained by the Seminary, number of Scholars, pay, &c. &c. 

Voyez le Rapport, No. 3. : nu 

A Return of the number of Scholars in the Petit Séminaire, the expense, the receipts 
from Scholars, &c. &e. 

Voyez le susdit Rapport, No. 3. : ; nifen 

A Return of the present Members of the Seminary, showing when they were admitted 
into the body, where they came from, or of what country they were natives or citizens. 

Voyez le Rapport, No 4. 


Montréal, g Aout 1836. (signed) J. Quiblier, Supérieur. 
NV.B.—For the four Returns which accompanied this Evidence, vide Appendix (A.) 

(signed) JG ied De 

Sir, Montreal, 17 Sept. 1836. 


Occasional absence from Montreal, and other unavoidable avocations, have hitherto pre- 
vented me from answering the letter with which, at the desire of His Majesty’s Commis- 
sioners, you were pleased to honour me in the month of July; but my delay in obeying 
their commands will, I trust, be considered the less culpable, as, in truth, my exclusive atten- 
tion to strictly professional pursuits has deprived me of any confidence in my opinion 
recarding matters not within the pale of jurisprudence. 

Wishing, however, to exhibit a desire of conforming to the wishes of the Royal Commis- 
sioners, I beg to submit for their consideration my thoughts, perhaps unmatured, on the two 
questions propounded to me. 

1. I believe that great anxiety prevails amongst the inhabitants generally of this city, 
and, I dare say, amongst those of British or of kindred origin holding lands within this 
island, to obtain, on reasonable terms, the means of emancipating themselves and their 
property from the effects so destructive of the spirit of industry, of the servetudes (to use a 
civil-law expression) which the remnants of the feudal law, still practised here, have im- 
posed upon the soil and its owners. 

2. With respect to the city of Montreal and its immediate environs, upon which valuable 
improvements have been made, | conceive that five per centum upon the assessed value of 
the property would be a just equivalent for enfranchisement from seigneurial rights. 

[do not think that even in the country parts of the seigneury of Montreal a greater 
indemnity should be allowed, for there the mutations are much less frequent, although the 

rivileges of banalité may enhance the value of the seigneurial rights; but in all events, 
I think that the usual mutation fine of one-twelfth, taken throughout the country parts, 
would rather exceed than fall short of due compensation. 
I have, &c. 
T. F. Eiliot, Esq., &c. &c. (signed) A. Buchanan. 
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W. Walker, Esq., called in ; and Examined, 9 July 1836. 


You are a member of the bar of Montreal ?—Yes. 

You are the gentleman who was deputed to visit England by the petitioners from Mont- 
real last year ?—I am. 

Will you state what terms of commutation you believe would be likely to be generally 
deemed equitable, and at the same time advantageous to the community ?—I believe that 
in the committee of the Constitutional Association, of which I was a member, it was the 
opinion of a majority, if not of all, that the payment of the 2oth part of the assessed 
value of any given property in order to exempt ‘it from any future liability to the feudal 
burthens ; leaving to the gentlemen of the seminary the right of collecting any arrears due 
to them, upon the principle of reduction heretofore acted upon when payments were made 
promptly. I understand that in effecting a change of tenure at Quebec, with respect to 
property the dues upon which fall to the Crown, a distinction is always taken between pro- 
perty within the limits of the city aud suburbs, and other property without; and should 
a distinction be insisted upon here, the commutation with respect to property in the city 
and suburbs of Montreal, the principal value of which is derivable from improvements made 
without view to future mutation or advantages upon sale or re-sale, should proceed upon the 
most favourable scale. In such a case, for property in the country, where the improve- 
ments bear a comparatively limited proportion to the value of the soil, I should think that 
one-tenth of the value might be reasonably exacted. 

Do you think that the desire to obtain the means of commutation upon reasonable terms 
prevails generally?—The desire of enfranchising property fiom the feudal burthens, or 
obtaining the means of commutation, I believe to be universal among the British population 
of the city. The wealthier inhabitants of French descent concur in opinion with them ; ane 
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the smaller proprietors there is an indifference upon the subject. To facilitate the commnta: 

tion to those classes who have not the means of prompt payment, an annual free-farm rent, in 
proportion to the assessed value, and liable to be redeemed, might be acceptable. This 
rent would he equivalent to legal interest upon the 20th part ef the essessed value, which 
I have suggested as an equitable standard of commutation; and it should be redeemable at 
any time by paying up the principal. The Commissioners are, no doubt, aware that there 
are tracts of land within the island, and properties even within the limits of the city of 
Montreal, held en jicf or arriére fief, or by other equivalent titles, by religions and lay pro- 
prietors, under titles proceeding from the seminary of Montreal, from the community of St. 
Sulpice, or from their predecessors. The fief Nazareth and other properties ave held by 
one of the congregations of nuns. The Hon. M. Pothier and the representatives of the late 
Mr. Fortier are also holders of fiefs. I entertain no doubt that the ladies of the congrega~ 
tion would promptly accede to any arrangements which had received the sanction of the 
seminary; but it is unlikely that the lay proprietors would consider the terms suggested 
with respect to the seminary to be by any means a fair equivalent for the beneficial inter- 
ests they would be called upon to relinquish. The locality of these latter properties, how- 
ever, is not highly advantageous, and holds out comparatively few inducements to extensive 
improvement; and the existence of the feudal burthens, in so far as those estates are con- 
cerned, would not for some time sensibly affect the prosperity or advancement of the city. 
Jt might be added, that these lay proprietors would, perhaps, consult their interest by placing 
their properties upon the desired footing, and holding out the same inducements to improve- 
ment as would be done by the seminary of Montreal, inasmuch as the lands yet unconceded 
or undisposed of within the limits of their respective fiefs, would; in such case, at a period 
not very far distant, rise considerably in value, in consequence ef the impulse given to im- 
provement around them. It is fitting to observe, that any change or modification of the 
existing tenure in the island of Montreal, or generally throughout the province, would not 
be productive of the desired advantages, unless accompanied by a law of registry. 

Do you think there is a disposition in any quarter to take advantage of any defect in the 
title of the seminary, or any hope to escape by means of it from the feudal burthens without 
any compensation to the supposed propzietors?—I think not. Some individuals may be 
persuaded by interested considerations to impugn the title of the seminary, overlooking the 
fact that in the event of that title being shown to be defective, the property would revert 
to the Crown, with all the feudal incidents which attach to seigneurial property. I am 
aware that an opinion is entertained by some, that the conflicting pretensions of His 
Majesty’s Government and the gentlemen of the seminary should have been set at rest 
soon after the conquest, and that if the latter had failed to establish their alleged rights, 
the Government, in fulfilment of a pledge conveyed in the proclamation of 1763, was bound 
to abolish the feudal tenure throughout the island of Montreal, and to substitute that of 
free and common soccage. That the Government, however, has not taken this view of the 
matter, may be collected from its conduct with respect to other seigneurial property, parti- 
cularly within the district of Quebec, of which it has for years possessed the undisputed 
control. 

Do you consider it competent to the seminary here to enter into composition with the 
Crown, without reference either to the Roman-catholic bishop or the Legislature ?—As to 
the competence of the seminary to enter into a negotiation with the Crown for a relinquish- 
ment or modification of their rights as seigneurs, without the sanction of the higher eccle- 
siastical authorities or of the Legislature, [ cannot speak without some hesitation. The 
property was indubitably bestowed upon the seminary for public purposes, expressed in the 
original Act of endowment and “ lettres d’amortissement.” If the title of the seminary 
can be sustained upon legal grounds, an adjustment or commutation, upon the principles and 
to the extent required by the necessities of the population, might possibly be considered as 
tantamount to an alienation of property “ amorti en perpetuité,” to which the gentlemen of 
the seminary are clearly not competent. It might be regarded as a wasting of property or 
scurces of revenue conferred upon the foundation for specific purposes, which their succes- 
sors, immediate or remote, would not be bound to respect or uphold. I am not aware that 
any visitatorial power with respect to the seminary of Montreal is, or can be exercised by the 
bishop, or that any alienation of its supposed rights by that body would require to be 
preceded by his sanction, in the same manner as a control is exercised by the ordinary, or 
other ecclesiastical authorities in England. I should infer the contrary from the various 
edits and declarations of the kings of France having reference to the purposes for which 
the corporation of St. Sulpice was permitted to acquire and retain the property, and to the 
services required at the hands of its members; and from the independence of censorship 
and control in several instances assumed and exercised without opposition by incorporated 
religious associations in France, I should say that the authority of the bishop with respect 
to the seminary was purely sparituad; that he could exercise no control in temporal matters. 
I am satisfied that the successors of the present incumbents would not venture to disturb 
any compact between the Crown and their predecessors; but, as respects the Assembly, the 
subject is environed by many difficulties, and it would undoubtedly be more satisfactory 
if an Act of the Legislature were superadded to any transaction between the Crown and 
the seminary. I understood that the gentlemen of the seminary have expressed a deter- 
mination not to conclude any arrangement without the participation of the ecclesiastical 
authority; but the Right Rev. the Bishop of Quebec, on the 11th of February 1834, 
declared before a committee of the House of Assembly that it would give him the greatest 
satisfaction to see the Legislature pass an Act which would authorize the semimary of ne 
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treal to come to an arrangement with their censitaires for the claim of ods et ventes, at the 
same time that it authorized it to acquire other real property to the amount of the price of 
that redemption, and that such a measure would be in perfect accordance with the wishes 
of all his clergy. 

In what form, or by what instrument, do you consider that any such arrangement as is 
contemplated could be carried into effect, so as to secure the rights of the seminary against 
dispute ?—The desired arrangement might be carried into effect by letters patent from the 
Crown, confirming the title of the seminary, and prescribing the conditions of recognition, 
or by a surrender from the seminary to the Crown, followed by a regrant, imposing upon 
the seigneurs the obligation of assenting to the terms of the proposed arrangement. As 
between the gentlemen of the seminary and the King’s Government there are two questions, 
the corperate character, which the former assert, and the right of property, which are inti- 
mately connected with each other. Iam not prepared to declare that their reputed pos- 
session ofa corporate character would be conclusive to decide in their favour one or both of 
the questions at issue, but I do think that the existence of a corporate character and capacity 
in the scminary has been recognised by the sovereigns of France upon more than one 
occasion before the conquest and treaty of cession. I would refer to letters patent of May 
1677, confirming the donation of gth March 1663, made for the purpose of endowing 
a seminary at Montreal; to an edit of March 1693; to letters patent of June 1702; to an 
edit of 1714, and to arréts of 1716 and 1722. ‘Ihe letters patent of May 1677 confer upon 
the seminary of St. Sulpice the right of establishing a community and seminary of eccle- 
siastics in the island of Montreal, and in furtherance of that object the King sanctions the 
donation of the gth March 1663, and wills that the property which it embraces shall enure 
to the seminary of St. Sulpice aud their successors in the community and seminary to be 
established. Vhe edit of March 1693 recognises the existence of a foundation or seminary 
of ecclesiastics of St. Sulpice in the island of Montreal, and in accepting a relinquishment 
of the drovt de justice appertaining to them in right of the seigneury, confers upon the 
ecclesiastics of the seminary established upon the island, as an indemnity, the nomination 
of the first juge royal, and the appointment, in perpetuity, of the clerk or greffier. The 
letters patent of June 1702 again recognise the existence of a community and seminary in 
the island of Montreal, established by the ecclesiastics of St. Sulpice, and confirm the 
annexation by the Bishop of Quebec to the Ville Marie, or Montreal, of certain enume- 
rated curacies in the island and at the cote of St. Sulpice. It was for the purposes 
of the seminary established at Montreal that the property comprehended in the donation 
of the 9th of March 1663 was amorti en perpetuité, and from that period the possession of 
this property has resided in the seminary of Montreal, which has all along exercised, and 
continues to exercise seigneurial rights. In 1717 the then governor and intendant of the 
colony granted to the ecclesiastics of the seminary of St. Sulpice, established at Montreal, 
the seigneury du Lac. [ think that even were it admitted that the original title was in the 
corporation of St. Sulpice at Paris, and that nothing was or could be exhibited to show 
that it had formally transferred its rights to the seminary of Montreal, still the uninter- 
rupted possession by the latter of the seigneury in question for nearly 200 years, its exercise 
during ail that time of seigneurial rights, the fact that the endowment was made or sanc- 
tioned for the purposes of the seminary of Montreal, or that the seminary was created to 
fulfil the objects of the endowment, are considerations entitled to weight. In England 
corporations exist by leave of the Government, either express or implied. In the civil law 
they were generally called colleges, universities, or communities. The ecclesiastics of the 
seminary estabished at Montreal are invariably spoken of as a community, and the grant of 
1717 shows that they were considered a body capable of acquiring property. It is unde- 
niable, I think, that the seminary was in existence as a religious foundation and ecclesias- 
tical community atall, or some of the periods specified. ‘The corporation of St. Sulpice, under 
the different edits and declarations aliuded to, could only hold the property now in question 
by means of its establishment in Canada. ‘The seminary of Montreal, from the date of its 
establishment, has had a legal existence as a seminary and community. I consider the 
letters patent of May 1677 to be a charter of foundation. But if this were denied, it might 
still be shown that the corporation of that body, if not created, has been approved and con- 
firmed by letters patent of the King of France. It has, 1 think, been justly stated, that the 
conquest and retention of the province by Great Britain severed the previously existing 
relatious between the St. Sulpiciens at Paris and the seminary of Montreal; that the 
former were rendered aliens, and could retain nothing, and their rights vested in those 
members of their body who became subjects of England, and who, with respect to the 
British Government, formed the whole body of St. Sulpiciens. If the title was in the St. 
Sulpiciens of Paris, to the exclusion of the seminary of Montreal, still they had the power, 
under the 35th article of the capitulation, of selling a large property, receiving its value, 
and transmitting the proceeds to France. They waived their right, then, in favour of the 
original objects of the endowment, which were in harmony with the then ieclings aud neces- 
sities of the people. 

You would, then, leave the title of the seminary as it is, merely barring the Crown, as far 
as poss.ble, by letters patent, from asserting any adverse right of its cwn?—I would. Con- 
siderations of policy, as well as of equity; of what is due to the ivelings of the Canadian 
population, require, in my opinion, that His Majesty’s Government should not, at this late 
period, and after having tacitly, if not by scme of its acis, conferred « sanction upon the 
pretensions of the gentlemen of the seminary, disturb their possession by legal proceedings. 

Would it not still remain competent to private individuals, by bringing into question the 
corporate character of the seminary, to dispute their right to dues?—1 admit that letters 
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patent, committing the Government to abstain from impugning the title, could not validate 
that which was invalid before, nor confer retrospectively a corporate character upon the 
seminary, supposing none to have lawfully existed up to the date of the letters patent. 
I should entertain no fears of opposition on the part of individuals, for the power of enfran- 
chising property upon the terms of the proposed arrangement would prove a temptation to 
recognise the title of the seminary, which few, if ¢ any, persons would be found to resist. 

In the letters patent that you have read, dated in May 1677, by which the land was 
“« amorti en perpetuité,” do you consider that the seminary have the right of alienating ?—No; 
if the projected arrangement is to be regarded as tantamount to an ‘alienation, the difficulty 
might be obviated by a surrender into ‘the hands of the Crown, followed by a re-grant, 
imposing certain rules for the administration of the property and revenues, or by an Act of 
the Provincial Legislature, authorizing the seminary to accede to the demands of the popu- 
lation. 

Do you propose to leave it to every individual to fix his own time for enfranchising his 
land ?—I do not see that any limit can, with propriety, be assigned. I think it ought 
to be left to individuals to select their own time. 1 would render it compulsory upon the 
seminary to accept the commutation of one-twenticth, or five per cent. upon the assessed 
value when tendered, but leave it to the choice or discretion of holders of property when to 
come forward. I think it probable that the commutation would come in slowly at first. 
The holders of property likely to enhance progressively in value would undoubtedly hasten 
forward, inasmuch as, with respect to them, the commutation, the longer it is deferred, 

would be the heavier in amount, By many the payment would be deferred until a sale of 
the property was in contemplation, or until the party in possession had it in view to make 
improvements calculated to enhance its value. With respect to some properties, an advance 
in value or change of hands might be regarded as a very remote or improbable contingency, 
and to impose upon the holders of such the necessity of coming forward within a definite 
period, would be to subject them to a regulation infinitely more oppressive in its character 
than any of the existing feudal burthens, of which the practical effects to them are nearly 
unknown. As an inducement to commute promptly, let it be distinctly understood that the 
feudal dues shall continue to be exacted upon their present footing until a commutation is 
effected. Were such a rule laid down, and rigidly adhered to, a considerable, if not an 
entire, revolution in the tenure of landed estate in the city and suburbs of Montreal might 
be counted on in a few years. 


How do you propose the valuation to be made ?—By mutual agreement, if practicable ; 
if not, by means of experts, to be nominated by the parties respectively, with power to 
choose a third. 

Who should bear the expense of arbitration ?—The expense should, in all cases, be borne 
by the censitaire, or tenant applying to commute. 


Have you assumed any data from which you could calculate the value of the property im 
Montreal subject to the feudal burthens, and also the probable rapidity with which commu- 
tations would be effected ?—I estimate the value of the property in the city and suburbs of 
Montreal held by feudal tenure at 1,500,000 dollars, or a million and a half currency. 
This estimate, in my apprehension, aid be rather within than above the mark. There 
does exist a standard by which the value may be ascertained with something approaching 
to certainty ; I allude to the annual assessment books, under a law which imposes an assess- 
ment of 2 4 per cent. upon the estimated annual value of property for certain local and mu- 
nicipal purposes. I hardly think that more than onc-eighth, ifso much, of the landed pro- 
perty in the city of Montreal would be enfranchised in the first three years; but within the 
first ten years, 1f the resources of this and the adjoining province continue to be developed 
in the same ratio as we have witnessed during the last preceding ten years, the most valuable 
part of the city would be enfranchised. 


Can you form any estimate how often within the city and suburbs of Montreal Jods et 
centes become payable, taking the average recurrence on the whole property in the city ?— 
Ii would be difficult to hazard a conjecture based upon anything approaching to certain 
data as to the average recurrence of lods et ventes upon property. I aim satisfied, however, 
that the sum annually received by the gentlemen of the seminary in the form of dods ef 
ventes upon mutations within the city and suburbs cannot fall short of 5,000 L. for the last 
eight or ten years. This, Faaibesbage that they uniformly and in every instance limited their 
demands to one-twenticth in place of one-twelfth, would exhibit 100,000 /. as the amount of 
property changing hands in the course of the year. This estimate, nevertheless, would 
not convey a very accurate idea of the extent of property annually changing hands, o: 
offer any satisfactory reply to the query, for there are many mutations, “the. fines upon 
which are not spontaneously proffered to the seminary. 


Have you any idea of the rate, on the average, at which property is improving in value in 
Montreal from the mere growth of the prosperity of the city, and without any outlay of pro- 
perty more than to keep up the necessary repairs !—I should say that, judging from eir- 
cumstances, the value of real estate, except in business localities, and in some favourable 
situations, has not been augmenting “during the last ten years; on ‘the contrary, many per- 
sons are of opinion that it has retrooraded. I think, however, that it has arrived at the 
minimum of depression. There are parts of the city and suburbs where property during 
that period has very rapidl ty increased i in value; and if a commutation of the tenure were 
accompanied by a comprehensive law.of registry, the value of property generally would 
rise. The present system operates as a restr Lint upon investment, and the progress in 
value and improvenicnt of real property is net in consequence commensurate with the m- 
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creased and increasing commercial resources of the city. Taking it for granted that the 
reasonable desires of the British population in respect of the tenure and of a registry 
system will be carried into effect, property must progressively augment in value, in which 
case it would obviously be the interest of every censitaire, possessing the means of payment, 
to enfranchise his property without delay. a 

Would you give no more than a twentieth in the country ?—This is answered, in sub- 
stance, by my response to a preceding query. In the country parts the entire of the im- 
provements bears but a small proportion to the value of the soil, and, if insisted upon, one- 
tenth, with respect to rural possessions, could not be regarded as unreasonable. 

You are aware that there are great arrears due to the seminary? —The arrears due to 
the seminary are large, not less, at the lowest estimate, than 36,0004; by some they 
would be estimated at double or triple. There are many individuals to whom the payment 
of those arrears would be a very serious consideration, but the necessity of setiling up 
those arrears would not prove an obstacle to the proposed commutation. ‘To such persons 
as are unable to make speedy payment the amount of arrears might be allowed to remain 
as an hypothéque or incumbrance upon the property, carrying interest ; and with respect to 
the great bulk of proprietors, I may safely say that the disadvantage of being liable to be 
called upon would be more than compensated by the advantages of a settlement in the 
increased and increasing value of the property. 

Would not the necessity of compounding for these arrears be an obstacle to the pro- 
posed commutation?—The tenant would make the best terms he could. I refer to the 
last preceding answer. 

Do you know any instance in which arrears have been recovered against the will of 
the owner, except upon the occasion of a sheriff’s sale? —No. 

Do you know of any instance in which the seminary, having claimed at sheriff’s sales, 
has failed to recover its duesf—None; although it is possible that some isolated cases 
of resistance may be adduced. The gentlemen of the seminary have invariably stepped in 
as opposing creditors, and within my experience of 15 years, no individual interested ia 
monies arising out cf the forced sale of real estate upon the island has ventured to con- 
test their claim or title. The distribution of the monies levicd is not referred to the 
discretion of the sheriff, but takes place by authority of court. In any conclusion at which 
the Commissioners may arrive, it ought not to be overlooked that there are extensive water 
privilezes attached to the seigneury of the Island of Montreal, which ought to be rendered 
accessible to individual competition and enterprize. 


Monday, 11 July 1836; Rev. J. Bethune. 


Have you ever, as a resident in the city of Montreal, considered the terms on which it 
would be at once equitable and advantageous to the inhabitants to be enabled to free them- 
selves from the feudal obligations here?—I have not given mucli consideration to the 
subject. 

Are you a proprietor of land or houses here ?—I own very little. J will state frankly that 
I have heard a report that the seminary offered to commute their rights on payment of five 
per cent. on the value of property ; and if this be true, [ do not hesitate to say that I think 
the proposal exceedingly liberal and advantageous to the city. 

Does it occur to you that any difficulty would arise from the collection of arrears which 
inight be expected to accompany any such adjustment as is contemplated ?—I think not; 
there ought to be the power of collecting arrears. 

Do you believe that the seminary have been lenient in the exercise of their seigneurial 
rights —Undoubtedly. They are the best landlords in the country ; and I believe them to 
be in all respects a very respectable body of men, entirely deserving of esteem. 

Do you see any objection to their re-investing the proceeds in real property ?— No. 
I have heard it objected to on the same grounds usually urged against holding lands in 
mortmain. But seeing the great and increasing value of the property they surrender, it 
would be highly unreasonable to object to their taking an indemnity in property of the same 
description. 


Wednesday, 13 July 1836. 


Mr. J. D. Gibb, of the city of Montreal, appeared, and stated that he is the son of a 
person who came out to this country in 1774, and who, in 1785, acquired property in the 
city, which has remained ever since in the family. He himiself is a native of Montreal, and 
has been engaged in business as a merchant-tailor since 1815, having been placed in his 
father’s firm in that year. 

Mr. Gibb then read and handed in a paper respecting the exaction of seigneurial dues in 
Montreal, which is filed and numbered. ; 

The following questions were then put to Mr. Gibb, and his answers taken down. 

Do you think an equal degree of anxiety exists amongst the Canadians as amongst the 
English inhabitants of Montreal to relieve themselves from the burthen of seigneurial dues ? 
—l have not conversed on this subject. so much with Canadians as with English inhabitants, 
but I think it is very much desired by them also. 

Are you prepared to offer an opinion as to the terms on which an equitable arrangement 
might be made between the seminary and the inhabitants of Montreal, so as to get rid of 
these seigneurial dues ?-—I would allow them to collect all the arrears now due to them, and 
if not paid within five years, | would give them every facility for the recovery of them by 
law, understanding, however, that they are to recover only five per cent., as now; as to the 
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commutation, it should be compulsory on the seigneurs, but voluntary, or at the convenience 
of the censitaires, and it should not exceed five per cent. throughout the whole island. 

Have you made any calculation as to the amount that the seminary would have to receive 
under such an arrangement !—I have. 

Mr. Gibb then handed in a paper, from which it appeared that he valued the whole 
property in the town and suburbs of Montreal at two millions currency, and the remainder 
of the island at 705,600 7. The sum, therefore, which would arise from a commutation, 
at five per cent., would be 135,280/., and the arrears now due Mr. Gibb estimates at 
100,000 d. 

The value of the commutation would, of course, depend, in great measure, on the rapidity 
with which the payments would come in. Have you made any calculations on this head ? 
—They would come in quicker in the town than in the country. The burthen on property 
being removed, sales would become more frequent, and more money would be vested in 
improvements. 

What proportion of the whole property in the town and suburbs would you expect to be 
commuted in the first three years ?—About one-tenth in the first three years, and in three 
years more, two-tenths additional, making three-tenths in six years; at the end of 10 years 
nearly one-half would, I think, be commuted ; and after 20 years [ do not think more than 
a quarter of the whole property im the town and suburbs would remain uncommuted, In 
the event of registry offices being established, the commutations would be effected in 
a much shorter period. 

In any case where the party wishing to commute had not the immediate means of making 
the necessary payment, the sum due might remain as a mortgage on the property ?— 
A mortgage would be preferable to the establishment of a quit-rent. The amount of com- 
mutation must be determined by experts, except where bargains could be amicably adjusted. 

The sum which you have mentioned as the probable amount of arrears is very large. 
Even though such a sum should be due, do you think it could be collected ?—In some 
cases rights may have been lost by prescription, but in all others I think the full amount 
might be collected. 1 have no means of ascertaining the exact sums due, but from my 
knowledge of individual cases I think the whole amount due must be equal to what one 
fine would be on the whole property. The books of the seminary alone can show exactly. 

Do you think much money is lost to the seminary by their delay in calling for it, or barred 
by prescription ?—Though they give long credit, they in the end get their dues in the 
great majority of cases, in almost all. 

How often on the average do you suppose mutation fines become due within the town 
and suburbs of Montreai ?—Once in 12 or 15 years on the average throughout the whole 
property. 

And in the country how often do mutations occur ?—The average is not more than once 
in 20 years, or perhaps in 25. 

If the terms of commutation were to be strictly calculated according to the value 
of the fine on each mutation, and without any regard to the leniency in the collection 
of their dues which has hitherto been exercised by the seigneurs, what do you think would 
be a fair rate ?—If the seigneurs had a full and indisputable title, such a title for instance as 
a lay individual proprietor would hold, the commutation ought, [ dare say, to be 10 per 
cent. in the town, and eight in the country ; but if the seigneurs of Montreal had been in a 
condition to exact their full legal rights, the oppression would have been so great that the 
Government must have interfered a great many years ago ; people would have resisted long 
ago such an exaction. Lods et ventes should never have been permitted in cities or towns, 
under any circumstances. 

Supposing it possible at once to purchase the seigneury from the priests of the seminary, 
what sum of money do you think it would be fair to give them for it, the seigneurs only 
retaining what they now actually make use of as their domain ; as for instance, the semi- 
nary, the college, the priests’ farm, and perhaps a few small properties of the same na- 
ture?—I would give them 100,000/.; but as to the way in which the money should 
be invested, Iam not prepared at the present moment to speak. (Further information 
promised.) 


Would you make a payment of all arrears a condition precedent to commutation ?— 
I should not object to it; it would be only fair to the priests. 


How would you propose to carry into effect the arrangements which you have detailed, 
so as to enable the seminary to collect their arrears and their commutation money ?—By 
letters patent from His Majesty, confirming to the seminary the right to sue for their 
arrears, and to claim a further five per cent. in lieu of all future dods et ventes. 


In the paper that you have read and handed in a quotation is made from the King’s pro- 
clamation of the 7th October 1763, in which a promise was held out, that “ persons resort- 
ing to Canada may confide in our Royal protection, for the benefit of our laws of our realm 
of England.” Is it your intention to infer that if the seigneury of Montreal had become the 
property of the Crown by the extinction of the religious community, His Majesty would by 
the terms of this proclamation have been bound to remit to the inhabitants the payment of 
lods et ventes and other seigneurial dues ?—I mean to say, that in my opinion the King was 
bound by his promise of 1763 to remit to the inhabitants the payment of seigneurial dues 
on the property of the Jesuits, Récollets, &c. so soon as that property came into the posses- 
sion of the Crown, and of course I think that the same thing ought to have been done in the 
seigneury of Montreal, had it been taken possession of by the Crown, as it ought to have 
been many years ago. ; 

s 
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Is this a general feeling amongst the general inhabitants of Montreal ?—It is my indivi- 
dual opinion, and I think will be approved by the association by which [ am deputed, and 
the Protestant community generally. 

You think then that the payment of seigneurial dues 1s inconsistent with the enjoyment 
of the benefit of the laws of England ?-—I think the exaction of them tended to retard the 
settlement of the country, for which object the benefit of the laws of England was promised 
by the proclamation, and although it was out of His Majesty’s power at once to substitute 
English tenures for French in the seigneurial districts, | think he was bound to remove the 
obnoxious parts of the feudal system, wherever he had the power to do it, without even the 
assistance of the Legislature. ; 

You have also handed in a copy of a declaration, filed in October 1835, in tae Court of 
King’s Bench, by the priests of the seminary for the recovery of dods et ventes against 
Mr. and Mrs. Lunn; do you know the circumstances under which the action was com- 
menced by the seminary, and what was the result of it?--Mr. Lunn was only the nominal 
defendant, as being in possession of the property on which the lods e¢ ventes were due; the 
person really owing the money was Mr. Allen, and Mr. Bain (a friend of mine) acted for 
him. The money had only been due six years and a half, and it is certainly not their usual 
practice to sue for it so soon. Why they were in this case induced to do so, 1 cannot 
exactly say. It might have been that they knew Mr. Bain would not resist ; in fact pay- 
ment was made by him of the debts and of costs before the writ became returnable. I have 
heard that at the time the action was instituted the priests were using great exertions tu 
get in their debts. ‘They were dunning a great deal, but whether any other similar actions 
were instituted I cannot say. I heard of this accidentally from Mr. Bain. 

What evidence have you of money being furnished by the priests of the seminary to 
foreign Catholic institutions, as stated in the paper which you have handed in?--! have no 
information on the subject so positive as to enable me to make special reference, but I have 
heard it spoken of without reserve by persons of high respectability and good information, 
as well of French as of English origin. 


Saturday, 16 July 1836. 


Mr. 7. Penn appeared and delivered in a written statement, which is filed amongst the 
papers of the Commission. 


Mr. M‘Cord appeared and begged to express the anxious desire of the inhabitants of the 
fief Nazareth, that it should be included in any arrangement made between the Crown and 
the seminary of Montreal. The fief Nazareth has been granted by the seminary to the 
nuns of the Hotel Dieu, in arriére fief, and Mr. M‘Cord holds it under a lease (bal amphy- 
téotique) of 99 years, of which 65 are yet to run. By agreement with the nuns, Mr. M‘Cord 
is entitled to make grants on a rente fonciére perpetuelle, at 31. per acre, payable to him 
during his lease, and afterwards to the nuns. The same parties are equally liable to cens 
et rentes and lods et ventes, which go direct to the nuns. Two-thirds of the fief Nazareth 
are occupied. 


The following questions were then put to Mr. M‘Cord :— 


Since you hold by lease, and are not liable to lods et ventes, have you a personal interest 
in settling terms of commutation for this fief?—My personal interest is indirect. If reason- 
able terms of commutation were secured, the unconceded portions of the fief would become 
more valuable to me, and also more wealthy persons would establish themselves there, were 
the tenure improved. 

Could any one already a censitaire in the seigneury go to the seignevr and demand any 
of the unconceded land at the ordinary cens?—No; there has been some question whether 
the Jaw would enforce such a right; but in practice it has beconie obsolete. 

Is there any unconceded land in the hands of the seminary ?—None, that they call by 
that name. ‘There is only what they style their domain, by which term they mean that which 
they occupy for their own use. 

Is the unimproved land which hes beyond the fief Nazareth included in that description ? 
—So much of it as belongs to the seminary. The seminary consider it to be part of their 
domain. What belongs to the communities of nuns has been granted to them for specific 
purposes. 

Are you aware of the practice of the nuns as to the receipt of their .ods et ventes in the 
fief Nazareth ?—They used to exact 8 per cent.; but within the last five years, have 
reduced the payment they take to 6 per cent.; being still 1 per cen more than the 
seminary. 

Can you describe the state of feeling of the censitaires in the fief Nazareth regarding these 
dues t—There is a feeling of irritation greater than in any other part. They have had meet- 
ings, have contemplated resistance to the right, and have spoken of subscribing money for 
the purpose ; but the question has never been brought to legal issue. 

Could you inform us of the frequency with which, on the average, lods et ventes become 
payable on property ?— 1 will endeavour to supply an accurate answer to that question as 
respects the fief Nazareth ; the changes of property are far more frequent there than any- 
where else. 

Have you ever considered what terms of commutation would be reasonable and likely to 
give satisfaction !—I have not thought much of it; but in the situation of the censitaire f 
should think it worth while to pay 8 or 9 per cent. ; and [ think that would be fair for the 
nuns. 
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Appendix (C.) Do you think that the time of effecting the commutation should be left entirely to the 
censitaire ?~-It would be best left to the censitaire; but it is my opinion that the whole of 
Oral Evidence. the property I am now speaking of would be commuted very rapidly. 
a Have you any opinion as to the terms proper for the whole city ?—It is right I should 
Mr. M‘Cord, mention that M. Comte of the semimary stated to me the offer of that body, and I deem 
16 July 1836. it very fair. 
Would you object to their reinvesting the proceeds of commutation in real property ?— 
I think it would be equitable, and [ see no objection to their investing the money in houses 
or land in Montreal. 
You do not think that the probable increase in the value would be a sufficient objection to 
their acquiring such property !—-I do not think it. 
What has been the practice of the semimary as to recovery of their dues ?--They have 
never sued that I know of. They have waited patiently for sheriffs’ sales, and preferred 
their claim by way of opposition. 


22 July 1836. 


glare Wey George Auldjo, esq., appeared and delivered in a wnitten statement of his views on the 
22 July 1836. feudal tenure in Montreal. 


— 


The following questions were put to Mr. Auldjo:— 


Supposing that to contest the title of the seminary might lead to a long and doubtful 
suit, should you think it a strong additional reason to desire an amicable arrangement ?— 
I think a law-suit should be avoided if possible. 

You are aware that objections are entertained to investing the proceeds of the seminary’s 
commutations in real property?—Iam. I should prefer that they should invest those 
monies in the British funds; but sooner than there should he any barrier to an amicable 
adjustment, | would waive the objection. 

{f permission then were given to invest the money im real property, should you think it 
better they did so in the towns or the country?—I think the inconvenience would be 
ereatest in the towns. We have too much mortmain property already in Montreal. 

Can you state any particular imstance of inconvenience in the towns arising from property 
being held in mortmain?—It meets us wherever we turn. We cannot get streets opened 
out. The Grey nuns and the nuns of the Hotel Dieu occupy properties so completely in 
the heart of the commercial portions of the town, that they necessarily interrupt communi- 
cations where they are most wanted. It might be supposed that they would be more com- 
fortable themselves elsewhere. 

Have you ever thought of purchasing their property with that view ?—We wonld wil- 
Iingly pay the most liberal price, if they would remove to some spot that might be more 
eligible for them. The commercial inhabitants would do anything; but they are always 
met by objections. ‘These societies seem not fo appreciate the use of improvements. 

Can you give any opinion on the frequency with which lods et ventes become due on the 
same property ?--I have taken some pamis to arrive at a correct knowledge of that fact, but 
I find that it is impracticable. ‘ 

Have you any idea what is the amount of arrears due to the seminary ?—None, except 
from what [ have heard. I have heard that they amount to 100,000 1. 

Have you ever thought of the legal means by which to give effect. to any amicable ar- 
rangement between the seminary and the government?—-I shonld think an Act of the 
Imperial Parliament. After the long difference as to the right, [ should fear that no 
lesser authority would be satisfactory to either party. 


19 July 1836. 
Turton Penn, Esq. called in; and Examined. 


Turton Penn, Esq. | Wi you specify more distinctly the inconveniences which in the 8th page of the paper 
19 July 1836. handed in by you are referred to as arising from the want of direct communication in the 
— streets ?--The property of the Grey nuns interposes between the parts severally allotted for 
the foreign and the internal commerce of the country; and for want of streets leading 

through their property, the distance, and of course expense of cartage, is increased. 

Can you point out any more inconveniences of the same nature ?—Not particularly as to 
the opening of streets; but the large quantities of land held by religious communities within 
the city, and kept as farms, is very injurious to the interest of other landed proprietors. 

In reference to your remark that the religious communities are not in the habit of sub- 
scribing to local improvements, are you aware of no instances to the contrary ?-~The semi- 
nary in one instance subscribed to fill up a street bounding its college property ; but the 
conditions of their subscription were such as to throw nearly the whole expense on the pro- 
prietors. The arrears of lods et ventes were required to be paid up, of which the seminary 
kept one-half for its own’ benefit, and expended the other on the street. Now seemg that 
the seminary has not been in the habit of enforcing the collection of the lods et ventes, as 
they may be said generally to remain 12 or 14 years or upwards in the hands of the censi- 
taire, and do not bear interest, the present payment of half the éods e¢ ventes taking interest 

into view, was nearly equal to the reversionary payment of the whole. The seminary also, if 
am informed, has lately subscribed 150/. towards the !mprovement of that part of the Place 


d’Armes which fronts the Roman Catholic parish church. : ; 
Supposing 
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Supposing that, contrary to the sentiments you have expressed it, were found, or at any 
rate considered, inevitable to allow the seminary a right of making investments in real pro- 
perty, without altogether excluding advantage from the gradual increase of value, can you 
state what mode of investment you should deem preferable ?—I have not given the subject 
any great consideration ; but it seems to me at the moment, that the least objectionable 
course would be to let them invest property in buildings on their unconceded lands. 


22 July 1836. 


J.C. Grant, Esq. called in; and Examined. 


ARE you aware whether there exists a general desire among the inhabitants of Montreal 
to obtain the means of freeing themselves on reasonable terms from the feudal burthens ?-- 
A very general feeling. sie Et } 

Do you suppose that this exists equally among French Canadian inhabitants as those of 
English origin ?—I know of ‘saat French Canadian gentlemen who have that wish, so far as 
respects the town. I cannot undertake to speak of all the French Canadian classes so con- 
fidently as I can of the English. But though opposed to a change of tenure in the country, 
I believe it is very generally admitted amongst them that in the cities it is desirable. 

Could you state what terms of commutation you would consider equitable tothe seigneurs 
and advantageous to the community ?-—I understand that tne seminary has proposed that a 
payment of 5 per cent. on the value of improved, and 8 per cent. on that of unimproved pro- 
perty, should effect a release from the seigneurial obligations. I consider this very liberal. 
Of course, I assume that it is not to be compulsory on the censitaire to commute, but that 
he should choose his own time. 

Could you form any estimate with what rate of rapidity the city would be likely on such 
terms to be enfranchised ?--I apprehend that unimproved property would be treed very 
quickly. It is of ecurse not to be expected that any one would enfranchise improved pro- 
perty until either its sale was contemplated, or some further improvements on it. 

Do you believe it to be generally the wish of the inhabitants that the domain lands should 
be parted with by the seminary as well as their rights over other lands ?-—As regards the 
farm of St. Gabriel, which adjoins the common, | think there weuld be a very general desire 
that it should be parted with. 

How is the common situated with respect to proprietorship and tenure ?—-There was a 
cominon of 40 acres conceded to the city by the seminary in 1651 in a situation which has 
since been built upon, including the new market and college, and the present common was 
granted as a substitute for the other. Asno deed could be found affecting the transaction, 
three justices of the peace were authorized by the Act of 1 Will. 4, ¢. 10, to receive a grant 
of the existing common in the name of the city of Montreal. [It hos for many years been 
the property of the city, without being employed for pasturage or other uses of common, but 
neither has it beea built upon for the benefit of the city. I have understood that some im- 
provement of it, ora sale of lots, was contemplated by the late corporation, but it was not 
carried into execution. 

Do you not anticipate that there might be some difficulty in getting the seigneurs to 
give up their domain of St. Gabriel, and that it might seem rather a hard measure to exact 
it from them ?--Individually speaking, [ admit that it might seem rather hard; but the in- 
habitants of the city towards that quarter are very solicitous on the subject. 

Does any particular plan suggest itself to you for accomplishing the object ?--None. 

Have you formed any opinion of the amount of the arrears due to the seminary? — 
It is difficult to obtain any data for an estimate. ‘They must be very considerable. 

What is your opinion as a lawyer as to the prescription against claims for lods et 
ventes ?—A period of 30 years constitutes a prescription against cens et rentes or lods et 
centes actually accrued due. 

What would be the cffect of giving the seminary greater power, at least in appearance, 
than now, to enforce the payment of their arrears, and do you think any modification 
might be reqnisite on this subject ?--Although from the hberality of the gentlemen of the 
semmnary heretofore, I shouid not expect any harshness from them, I do think that inconve- 
mence might arise from any extensive proceedings to recover arrears. 

Would it be reasonable to modify the right, as for instance, to provide that if only one 
mutation fine were due, it should be payable by three yearly instalments; and if two were 
due, by five yearly instalments, and if more than two, by seven ?--I do not see any better 
mode in which, if the right of recovering arrears be not left absolute, it could be justified. 

What provision should you make for the reinvestment of the money the seminary would 
obtain by commutation ?—L know there is a strong feeling against their reinvesting it in 
real property; but I must confess, I do not see in what other manner it could well be rein- 
vested in this country. 

What do you take to be the foundation of that feeling ?—The apprehension that they 
would monopolize property, and favour one class of persons. Ido not speak this as my 
individual opinion, but I mention it as what I conceive to be the ground of the general 
objection. 

Do you think the objection would be diminished by prohibiting them from investing 
money in real estate in any of the principal trading towns on the St. Lawrence ?—It pro- 
bably would. 

Do you mean that you think the objection to their investing money in real property in the 
country would be less than if in the town ?—Yes: I think there would be objections either 
way; but less if the investment were made in the country. 
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Do you think it would be possible so to modify the system of education in the seminary 
as to admit Protestants to a larger share in it ?—I apprehend it would be very difficult and 
probably impolitic. The compulsory attendance of the boys on the Roman Catholic oe 
ship might be dispensed with, as regards Protestants, and some arrangement made for their 
attendance on their own church. Independently, however, of any feasible improvements of 
the system of the seminary, there is a strong desire, at any rate, for some sufficient pro- 
vision for the endowment of a university or college for the Protestant portion of the com- 
munity. 

You do not expect that any part of the funds of the seminary would be applied to that 

purpose ?—The main object is to have a provision for this end; if no other source could be 
found, the English inhabitants might expect it to be effected from the revenues of the semi- 
me which are very large, and received under a title that is not supposed to be properly 
valid. 
_ Do you think that the arriére fiefs in the hands of the nuns and others ought to be 
included in any arrangement made with the seminary ?—Any arrangement between the 
government and the seminary cannot affect the mghts of persons holding under the latter 
body. The seminary, however, should be authorized to commute with the proprietors of 
fiefs the same as with censitaires; and the tenants of those proprietors of arriére fiefs should 
be authorized to commute with them. It would be desirable, though not absolutely neces- 
sary, that the seigneurs of the arriere fiefs should be induced to include themselves in the 
arrangement made with the seminary. 

Does it not occur to you, that by including the nuns, we should require the consent of 
the Roman Catholic bishop, and that, by including the arriére fiefs in the hands of lay pro- 
prietors, we should require their consent, and that of all who ‘are immediately or remotely 
interested in the property?—For the property of the nuns the consent of the Roman 
Catholic bishop would be necessary ; and for the others, that of the proprietors themselves ; 
but not, I apprehend, of any except the immediate possessors of the property. 

By what means, then, do you contemplate that the arrangement we have been discussing 
with the seminary, should be carried into effect !—By a confirmation, to a certain extent, of 
the title of the seminary, on the terms which should be agreed upon. 

By what instrument would you accomplish it?—I apprehend that it would require an 
act of the legislature to give complete effect to the arrangement. 

Do you mean the provincial legislature ?—By either; but I have apprehensions it might 
be difficult to get such an act passed in the province. 

Supposing an act of provincial parliament to be necessary, do you think, according to their 
standing orders or usages, they would pass a bill affecting the rights of the proprietors of the 
arriére fiefs in this seigneury, without obtaining the consent of the whole, or the major part 
of them ?—I am not aware of any standing rules or usages to which the Assembly invariably 
adheres. j 


3 August 1836. 
Mr. Quesnel, King’s Counsel at Montreal, called in; and Examined. 


You were on the special committee which reported to the House of Assembly, in 1833, 
on the amendments required in the law of tenures !—I was. 

Do you remember who were on the committee at the same time ?—As well as I remember, 
M. A. Stuart, M. Girouard and M. Viger, were on the committee. 

What had led to this committee ?—Various petitions during the present and former ses- 
sions, some of them calling absolutely for the abolition of the feudal obligations. 

' The property held by the seminary of Montreal came under the view of the report ?— 
t did. 

Have you formed any opinion on the right to that property ’—Lhave. The law of nations 
materially influences the question. A capitulation must be held sacred, as the expression of 
the conditions on which a nation or a province is surrendered. In Canada, in the capitulation 
of 1760, it is stipulated, that the religious communities shall hold their property, moveables, 
seigneuries, &c. &c.; and this was granted. The subsequent treaty of peace, in 1763, con- 
tained nothing to alter the capitulation ; but, on the contrary, by its silence, acquiesced in 
that agreement. How the Imperial Legislature afterwards, in 1774, in recognizing the laws 
and property of the country, made an exception of the religious communities, is to me 
inexplicable. The law is strong, and I suppose we must defer to it; but | cannot feel that 
by that Act, passed so long after the solemn capitulation, which had been tacitly confirmed 
by the succeeding treaty of peace, the seminary could justly be deprived of its property. 

Were not the lawyers, consulted at Paris, of opinion, that a corporation of aliens could 
not, by French law, claim to be holders of land ?—I do not remember; my own opinion is, 
that a corporation of aliens could not become holders of land; but it was competent to the 
seminary of Montreal to divest themselves of the capacity of aliens by continuing resident in 
the province. ; 

But are you of opinion that a corporation unquestionably of aliens, as, for instance, the 
seminary of St. Sulpice, at Paris, could hold lands in Canada?—I think they could not. 
They would only have been entitled to dispose of their lands by virtue of the treaty of peace, 
within the period of eighteen months allowed for that purpose. : 

Is it your opinion that it was the seminary at Paris, or at Montreal, which was seigneur 
at the time of the conquest ?—The seminary at Paris had the title; but that title had been 
given for the express purpose of creating and maintaining a Canadian and local establish- 


ment; and that establishment existed de facto at the time of the conquest, was I pos- 
session 
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session of all its revenues, and maintained the religious instruction of the Indians, and the 
French inhabitants of Montreal, according to their original destination, As an existing 
religious community, at the time of the conquest, it was comprised in the capitulation which 
secured to such bodies their property. 


With reference to the deed of gift of 1764, by which the title to the seigneury of Montreal 
was transferred from the seminary of Paris to the seminary of Montreal, would not that 
deed have required confirmation by letters patent under the French law, in the same way 
that the donation of 1663 was confirmed by letters patent ?—Had Canada remained under 
the King of France’s dominion, such letters patent might haye been necessary ; after the 
conquest, the capitulation and the subsequent treaty were, in my opinion, equivalent to any 
letters patent that mght have been granted. 


Will you state, generally, your opinion whether that deed of gift in 1764 was a valid and 
effectual instrument ?—I am of opinion that it was. 


Would you define the meaning of the word communaute ?—It is nearly analogous to the 
word corporation: taken alone, it is always understood to mean a religious community ; if 
it import a society of artizans, Kc. their description is always added, as, for instance, com- 
munauté de marchands, communauté habitants, &c. &c. By the French law, to constitute a 
religious community capable of holding property, you must have either the Pope’s or the 
bishop’s authority to erect communities according to the nature of such communities, and the 
King’s authority to enable them to hold lands. The King’s pleasure was usually signified 
by letters patent. 

Do you find in the arrét of 1677 any words expressing that the community at Montreal is 
to be capable of holding property —1 am convinced that, considering the arrét in all its 
parts, it was the intention to confer to the seminary of Montreal the right of holding such 
property as had been given for its support. 

Do you think the arrét of 1677 of itself constituted the community at Montreal, or did it 
only give permission to the seminary at Paris to constitute it, so that some Act on their part 
would have been necessary for its creation ?—In my opinion the arrét constitutes the com- 
munity, or vives that leral existence which it had not before. 

Did not the treaty made in 1763 by the two Crowns of France and England, giving an 
unqualified permission of sale, supersede all difficulties as to mortmain which were intended 
to be provided for by the arréts of 1743 and 1747 ?—-Yes; I am of that opinion. 

Upon what authority do you say that an alien corporation could not hold lands in 
— ’—The law of France would prohibit an alien corporation from holding lands in 

rance. 

Could an alien individual hold lands in Canada?—That doctrine has been supported in 
the courts. Such was the law of France at the time of the conquest; aliens could hold and 
sell property, but could not bequeath it by will to their heirs, except in some cases specially 
provided by law. 


Supposing it to be good law that an alien individual could hold lands, what distinction 
would you make between his case and that of a corporation ?/—The corporation would not 
be able to sell or alienate like the individual. The Crown would not have its fiscal rights 
as in the case of a natural person’s death intestate. 

Were the Jesuits suppressed in France before the conquest of Canada ?—No ; they were 
suppressed in 1764. 


When did the Récollets cease to exist in this country ?—I do not exactly remember. 


Has there ever been any feeling in the province that the Crown acted harshly in assuming 
the property of the Récollets?—I am not aware of it. As to the Jesuits, there was dis- 
satisfaction. It was observed that in France, and in all Catholic countries in Europe where 
they had been suppressed, their property was not taken possession of by the government 
for its general use, but continued to be applied to purposes similar to their original 
destination. 


If it were the opinion that the religious communities were confirmed in their property, 
how did it happen that there was no complaint in the case of the Récollets?—Their pro- 
perty was small; they were few, and at that time of no great use. There was not, I believe, 
much to excite sympathy with them. They were allowed to retain their property until the 
order became extinct. 


Is it your opinion that a general, by a capitulation, can ensure to a people, after they shall 
eventually become subjects of his own country, privileges or conditions contrary to the laws 
of his own country ?—Generally speaking, [ think that whatever contracts (1 am now 
using the words of Blackstone,) the King of England engages in by his ambassadors or 
generals, no other power in the kingdom can legally delay, resist or annul. To prevent this 
plenitude of authority from being abused to the detriment of the public, the constitution has 
interposed a check by the means of Parliamentary impeachment for the punishment of 
such ministers as, from criminal motives, advise or conclude any treaty which shall aft er- 
wards be judged to derogate from the honour and interest of the nation. I am however of 
opinion that there may be cases in which conditions entered into by a general could not be 
binding on the nation; such, for instance, as would tend to destroy the natural, civil or 
religious rights of a British subject. 


Is not every capitulation liable be altered by a subsequent treaty of peace ?—I certainly 
think that the definitive treaty of peace made by the two sovereigns may qualify, by express 
provisions, the terms of any previous capitulation. 
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18 August 1836. 
Mr. J. D. Gibb, (supplementary remarks.) 


Wivru regard to the settlement with the priests, although the censitaires would, I con- 
ceive, be willing to pay 5 per cent. as a commutation and general discharge from all further 
seigneurial dues, the money so collected and the large amount of arrears of /ods et ventes now 
due, would be far more than requisite for the wants of their ecclesiastical establishments ; 
and the general feeling among the Protestants appears to be a desire that the property of 
the seigneury of the island of Montreal be assumed by His Majesty’s Government, and 
that from the proceeds (not exceeding the terms I have already stated) a yearly income 
be settled on the gentlemen of the seminary. 

Without having reference to documents, I think I may state that their annual collections 
do not exceed 5,000/.; and, as I do not desire that thei circumstances should be 
straitened by the proposed change, I would not hesitate to say that an income of 6,000 J. 
should be secured to them. Of this sum any revenues to be derived from the sale of their 
farm and property adjoining the St. Ann’s suburb should form a part; but they should be 
fairly allowed to keep their property at the Mountain without molestation. 

Public report mentions the views of the seminary with regard to the commutation as 
claiming a privilege to invest the money, in real estate, in the individual names of the 
priests. The feelings of the Protestant community are quite against such a privilege beng 
granted them, or indeed any privilege for the extension of French ecclesiastical properties. 
The great wealth of such a body would enable them to be the highest bidder of every pro- 
perty coming to public sale. Englishmen would in future be thereby restricted in their 
purchases, and the island of Montreal, instead of increasing with a mixed population, would 
have more the tendency of a French national character ; while the proprietors or managers 
of so much ecclesiastical wealth would have a too powerful influence throughout the 
island. 

Such is the growth of wealth which is contemplated, if our political troubles are settled by 
His Majesty’s Government, and registry offices introduced. 
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REG RY MENT ELLIE: 


GN dad AnD BR EeP-OoR-T, 


May 1? rLease your LorpsuHip, Quebec, 15 Noy. 1836. 

1. WE propose in our present communication to submit a General Report on 
those of the subjects referred to us by your Lordship’s Instructions of 17th July 
1835, on which we have not yet stated our conclusions. 

2. Ina Report, dated the 23d of January 1836, we described the conditions 
we should recommend to be annexed to a Cession of the Crown Revenues, and 
these involved a statement of our views on the Independence of the Judges, the 
Establishment of a Court for the Trial of Impeachments against Public Func- 
tionaries, the Settlement of a Civil List, and the continuance of a few Life 
Charges to which the funds under the control of His Majesty are subject. 

3. While we continue to adhere generally to the opinions we then delivered, 
as being suited to any amicable arrangement for the Cession of the Crown 
Revenues, we have been compelled to explain in a Report dated the 12th March, 
and shall have to mention again, in the course of the present communication, 
how far we think that different financial arrangements of a more special cha- 
racter would be requisite, in order to meet a state of emergency, such as now 
exists, 

4. In our Report of the 3d of May last, we submitted our opinions on the 
Executive Council; and in a subsequent letter of the 12th of May, we pointed 
out some modifications which we think might be made with advantage in the 
statutory rules affecting the Legislative Council. 

5. We transmit separately a Report on the Feudal Tenures in the City and 
Island of Montreal, and on the Rights of the Ecclesiastics of St. Sulpice, as 
seigneurs of that important fief. 

6. The subjects referred to us by your Lordship’s Instructions of 17th July 
1835, on which it still remains for us to offer a final Report, may be enumerated 
as follows : 


{. The Legislative Council. 
II. The State of the Representation of the People. 
Il. The Settlement and Management of Wild Lands, and the Use and proper 
Limits of Land Companies. ; 
IV. The Tenures of Land in the Province, to which must be added, 
V. The Establishment of Registry Offices. 
VI. The Apportionment of Customs’ Duties between Upper and Lower 
Canada, and the Canada Trade Act. 
VII. The Execution of the Recommendations of the Canada Comnuttee of 
1828. 
VIII. Education. 


7. On the Clergy Reserves, and on some important Petitions recently received 
on other matters, we shall submit our opinions hereafter. 


I1—THE LEGISLATIVE COUNCIL. 1 


1. Tue Constitution of the Legislative Council is not only in itself a matter Legislative Council. 
of the highest interest, but one to which an additional degree of importance is 
now attached, in consequence of an alteration in it having been set forth in all 
the late proceedings of the popular party as the essential reform, without which 
all others would be of no avail, and the House of Assembly having gone to the 
extremity, within the last few weeks, of declaring that they will never resume 
their functions, until their demands for a fundamental change in it are complied 
with. A simple reference to the documents put forth by the Assembly since 
1833, would be sufficient to prove the reality of their determination in this 


respect ; while a reference to dccuments produced before the first Committee of 
0.3. the 


I, 
Legislative Council. 
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the House of Commons, and to others, which emanated from the Assembly pre- 
viously to 1833, would prove that up to that year no formal demand for a ae 
mental change in the Constitution of the Council had been made. 

2. Without entering into an examination of all these records, we may observe, 
that on the 28th of January 1831, an address from the Assembly to the Gover- 
nor, signed by Mr. Papineau, the Speaker of the House, contained an assurance 
to the following purport :—‘It will be our earnest desire that harmony may 
prevail between the several branches of the Legislature, that full effect may be 
given to the Constitution as established by law, and that it may be transmitted 
unimpaired to our posterity.” And towards the close of the same year, a Bill 
passed the House of Assembly constituting the Legislative Council a court for 
the trial of impeachments, without any demand being put forward that it should 
be made elective. The conciliatory Despatch of Lord Ripon, dated 7th July 
1831, was, moreover, received in the Province in a manner that might have 
seemed to encourage the hope, that a more harmonious state of public feeling was 
on the point of being restored. 

3. But, notwithstanding these appearances, the hostility which had long 
existed between the two legislative bodies was not really abated, for on the 8th 
of March in that very year, 1831, two resolutions were carried in the Assembly 
(though they were afterwards struck out of a petition to the King, into which 
they had been designed to be inserted), declaring that “ the appointment by the 
Executive of legislators for life was fatal to the tranquillity and prosperity of 
the Province, aud incompatible with good government.” On the 29th of March 
also, the Council, on their part, placed on their journals a series of resolutions 
aimed at the most important privileges of the Assembly, and particularly at the 
one that, after a coutest of many years’ duration, they had just succeeded in 
establishing ; we mean the exclusive right to control the financial concerns of 
the Province. And it is not unworthy of remark, that in the very first of these 
resolutions, they lay down asa positive law, a practice which (however salutary) 
rests, we believe, in England only on a resolution of the House of Commons, 
adopted like any other of their standing orders, at their own discretion, and 
revocable at their own pleasure. By a subsequent resolution, the Council like- 
wise assumed to itself the dangerous right of judging what the contingent 
expenses of the representatives of the people ought to amount to. 

4, With these signs, therefore, of a continued hostility before us, we are dis- 
posed to ascribe the fact of no formal demand for an Elective Council having 
been made before 1833, simply to the expectation entertained by the popular 
party, that in consequence of the recommendations of the Committee of 1828, 
very essential alterations in the composition of the Council were on the point of 
being effected. An alteration was indeed produced in 1832. The judges 
ceased to take any part in its proceedings, and 13 new members, unconnected 
with the Government, were added in the course of the year; but that these 
new nominations were unsatisfactory to the Assembly, and that the disappoint- 
ment they felt at the alterations in the Council, was the cause of their fresh 
proceedings against it, may be inferred from the fact, that in the next session of 
the Legislature was voted the first address in which a demand for an Elective 
Council was put forth. The nature of the expectations that had been raised in 
the minds of the prevailing party in the Assembly, respecting the nomination of 
these members, may probably be correctly gathered from the 92 resolutions of 
1834, and particularly from the 24th of them, in which it is asserted that “ such 
of the recently appointed councillors as were taken from the majority of the 
Assembly, and had entertained the hope that a sufficient number of inde- 
pendent men, holding opinions in unison with those of the majority of the 

eople and of their representatives, would be associated with them, must now 
feel that they are overwhelmed by a majority hostile to the country.” We cer- 
tainly do not think that either the recommendation of the Committee of 1828, 
or anything that subsequently issued from a competent source, warranted an 
expectation that the Legislative Council was to be made entirely to harmonize 
with the feelings of the Assembly ; nevertheless, that something of the kind was 
expected by the popular party does seem beyond dispute. We do not feel called 
on to pronounce an opinion on the propriety of the appointments In question ; 
and the less so, as they were narrowly scanned in the cross-examination of Mr. 
Morin, before the Committee of 1834; but we may, we think, venture to say, 


that whilst they satisfied the terms of the recommendation made by the ate 
mittee 
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mittee of 1828, as far as the matter of pecuniary independence of the Crown was 
concerned, they searecly produced an altcration in the political character of the 
body to which the new members were aggregated. 

5. Having thus, for the sake of showing the actual state of the question, referred 
to the latest proceedings in this controversy, we shall now, in order to enable us 
to report, according to your Lordship’s Instructions, our opinion how far the 
Legislative Council of Lower Canada has answered the purpose for which it. 
was instituted, procecd to take a short retrospect of a few of the Icading points 
in Canadian history, and of the changes in the policy by which it has been 
governed since it became a portion of the British Empire. ; 

6. The principle on which the Province of Quebee was governed for the first 
11 years subsequent to 1768, seems to have been that of making it entirely 
British. The laws and language of England were to be introduced into it ; and 
whatever might have been the harshness in the first operation of the change, it 
is no doubt probable that, could it have been steadily persisted in, the present 
state of the Province would have been far more easy and settled than we find it. 

7. During the progress, however, of the contest in which England became 
engaged with her Colonics, this system was (doubtless for sufficient reasons) 
departed from; the Quebec Act of 1774 restored the old civil laws of the 
Province, secured the virtual supremacy of the Catholic religion, and though it 
gained for the English Government tlic affections of the people, tended, as far 
es en Act of Parliament could, to prevent the adoption by them of [English 
manners wid English institutions. We have no means of ascertaining, with 
any correctness, what might have been the number of persons of British origin, 
who, during the period of 17 years, up to the next change of tle Constitution, 
settled in Lower Canada; but it is certain that by far the greater number, both 
of loyalists frem the old colonics and of emigrants from home, passed (as it was 
natural that they should) beyond the limits of a country thus occupied by 
a people whose laws and language weve foreign to them, and fixed themselves 
in what is now the Upper Province, where, moreover, a climate less rigorous 
than that of Lower Canada invited them. 

8. By the separation of the Provinces, effected in 1791, this state of affairs 
was confirmed and perpetuated. Nearly everything that the extended territory 
of Quebec had contained of English, was tien collected into a distinct hody, 
and Lower Canada was again forced, we may say, by Act of Parliament, to be 
French. <A Constitution, too, was, under these circumstances, given to it, con- 
fesscdly on the model of our own, in which the House of Representatives was 
endowed with powers analogous to those of the House of Commons, whilst, frora 
the very nature of things, the great majority of the members of this House 
could be ne other than French Canadians. In scarcely any instance since the 
existence of the House of Assembly, has the majority of French Canadians over 
English been so little as two to one; and, of late, it has far exceeded that pro- 
portion. We have even heard the speeches of tle minister of the day referred 
to, to prove that it was his intention to keep the Province French; a con- 
struction, however, which we consider erronecus. Mr. Pitt always expressed 
his desire that Lower Canada should become ultimately English, though he 
thought the best mcans towards that result was not to do violence to the pre- 
dilections and custems of the original inhabitants; and it was certainly, we 
upprchend, no part of his plan to discourage English scttlers. For many years, 
indeed, after the establishment of the Constitution of 1791, a vague sort of idea 
seems to have existed, that by the introduction of new settlers, the numerical 
disproportion between the iwo races wowld Le made to disappear, and the 
English even to predominate ; and so, perhaps, in spite of all opposing circum- 
stances, they ultimately may; but the progress has been much slower than was 
expected, aud at the present moment the hiehest calculation of the inhabitants 
of British descent does not make them more thay one-fourth of the whole. 

9. The House of Assembly was not slow to perceive the importance of the 
functions which had been assigned to it by the Constitution ; the Government 
ulone was slow to perceive it, or, if perceiving, to acknowledge it, and to provide 
with prudence for the cousequences. Instead of shaping its policy so as to gain the 
coufidence of that House, it adopted the unfortunate course of resting fer support 
exclusively on the Legislative Coracil. ‘The existence of a majority of French 
Canadians in the Assanbly, seenis to have been thought a sufficient reason that 
there should be a majority of English in the Council; for the principle observed 
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i. in the first nominations, of making it of equal numbers, French and English, 
LegislativeCouncil. was early departed from, and thus the Council and Assembly were constituted 
——_——— on antagonist principles almost from the commencement. 

10. Fora number of years the Council, keeping as it did, in close union with 
the Executive, prevailed ; but in process of time the inherent force of a popular 
Assembly developed itself, and in the great contest that ensued about money 
matters, the Assembly came out completely successful. During this financial 
struggle, continued as it was for more than a quarter of a century, it was only 
natural that other collateral causes of difference should arise, and if we were to 
examine into these, we believe we should also find that in every one of them 
the Assembly has carried its point. As a few instances, we will mention the 
right of the House to accuse and bring to trial public officers; their right to 
appoint an agent in England, and their right to control their own contingent 
expenses ; their demand for the withdrawal of the Judges from political affairs, 
or from seats in the Legislative Bodies or the Executive Councils, and for the 
surrender of the proceeds of the Jesuits’ estates. All these are points on which 
contests have taken place between the two Houses, and in every one of them the 
popular branch has prevailed, and the Council been successively driven from 
every position it had attempted to maintain. The Assembly, at the same time, 
by attacking abuses in the Administration, and bringing charges against nume- 
rous officers of the Executive, succeeded scarcely less in exposing the weakness 
of the Government than that of the Council. Both the Council and the Govern- 
ment have been worsted in many a struggle that they never ought to have 
engaged in; and if the Assembly has, in consequence, grown presumptuous, we 
apprehend that such is only the ordinary effect of an unchecked course of 
success. 

11. In the course of these protracted disputes, too, it has happened that the 
Assembly, composed almost exlusively of French Canadians, have constantly 
figured as the assertors of popular rights, and as the advocates of liberal institu- 
tions, whilst the Council, in which the English interest prevails, have, on the 
other hand, been made to appear as the supporters of arbitrary power, and of 
antiquated political doctrines; and to this alone we are persuaded the fact is to 
be attributed, that the majority of settlers from the United States have hitherto 
sided with the French, rather than the English, party. The Representatives of the 
counties of Stanstead and Missisquoi have not been sent to Parliament to defend 
the feudal system, to protect the French language, or to oppose a system of 
registration. They have been sent to lend their aid to the assertors of popular 
rights, and to oppose a Government by which, in their opinion, settlers from the 
United States have been neglected, or regarded with disfavour. Even during 
our own residence in the Province, we have seen the Council continue to act in 
the same spirit, and discard what we believe would have proved a most salutary 
measure, in a manner which can hardly be taken otherwise than to indicate at 
least 2 coldness towards the establishment of customs, calculated to exercise the 
judgment and promote the general improvement of the people. We allude to 
a Bill for enabling parishes and townships to elect local officers, and assess 
themselves for local purposes, which measure, though not absolutely rejected, 
was suffered to fail in a way that showed no friendliness to the principle. 

12. It may be, perhaps, scarcely necessary to observe, that, in our opinion, 
the prosperity of a country, or the facility of governing it, cannot be advanced 
by making two branches of its legislature the antagonists of each other; and 
although the system of checks and balances is often considered the peculiar fea- 
ture of the British Constitution, we hope there are not at present any elements 
of discord in it of the nature of those which unfortunately exist between the two 
branches of the Canadian Legislature. The British Government is not, on the 
one hand, a mere machine sustained by one power, and owing its regularity to 
the due subordination of all its parts, neither is it, on the other, a system of anta- 
gonist forces, keeping each other in order by their mutual repulsion. It is a 
system, we would rather say, of bodies, which, though in their origin they acted 
repulsively on each other, have been brought into harmony by a conviction of 
slow growth, that to combine is better than to compete; and we would say that 
they are now withheld from attempting the destruction of one another, not so 
much by the artificial aid of checks and balances, as by the mutual forbearance 
which a long experience has shown them the necessity of exercising, and by the 
constant action on them of an enlightened public opinion. 
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13. If we were simply to inquire how far the Council has acted beneficially as 
a balance to, or a check on, the other branch of the legislature, we should, we 
ear, be forced to confess that it has hardly been an efficacious one. By its 
support to the Local Government it retarded undoubtedly, but did not ultimately 
prevent, the acknowledgment of the right of the Assembly to control the whole 
expenditure of the Province; and there can scarcely now be a doubt that if the 
dispute had been brought to an earlier termination, an adjustment more favour- 
able to the Executive might have been effected. If, on the other hand, we were 
to inquire in what degree the demands of the English have been advanced b 
its means, we doubt whether we should not find that the advocacy of the Council 
has tended rather to defeat, than to promote, the measures which the commercial 
classes have demanded, and continue to demand, with the greatest earnestness ; 
for instance, the commutation of tenures, the establishment of registry offices, 
the settlement of the wild lands, and the facilitating of commercial intercourse. 

14. In the revision and correction of Bills sent up to them by the Assembly, 
we have no doubt, however, that the Council has often rendered valuable ser- 
vices to the country, and has no less fulfilled one, perhaps, of its peculiar func- 
tions, by its rejection of measures which the Constitution would not admit, 
thereby relieving the Representative of the King from the duty of withholding the 
Royal Assent to them: such as Bills in which the Assembly encroached upon 
the Royal prerogative, tacked to their grants of money conditions deemed in 
England unparliamentary, or took it upon themselves to attempt the repeal of a 
British statute. Much obloquy has also, we must assert, been unjustly attempted 
to be thrown on the Council for the rejection of Bills sent up to them late in the 
session, when there were no longer the means of forming a House in the Assembly 
to take into consideration any amendments that might be made on them. 

15. We have as yet only spoken of those causes of imperfection in the Upper 
Chamber which were of an adventitious nature, depending upon the mixed 
quality of the population, or growing out of the false position which the Council 
assumed, when it charged itself with the duty of supporting the political ascen- 
dancy of a minority ; to which we might have added, the damage it received 
from the frequent and injudicious compliments that were in former times paid to 
it at the expense of the Assembly, in the speeches at the prorogation of Parlia- 
ment, or on other public occasions. We have still to notice the more essential 
disadvantage, that highly respectable and well qualified as are many of the indi- 
viduals who might be found to fill the place of councillors, yet in a new country, 
where there are no distinctions of title, and few of fortune, it is difficult for the 
mere nomination of the Crown to confer upon any person sufficient importance to 
maintain him with effect in the position of a legislator; that in such a country 
the people will be little inclined to respect any legislative body which does not 
emanate from themselves; and that this effect must be enhanced in Lower 
Canada by the example of the powerful States which flourish so immediately in 
her neighbourhood. For. these considerations, though we feel ourselves forced 
to pronounce our opinion against the expediency of an Elective Council, we would 


by no means be understood as opposed to the institution on principle, so far, at 


least, as any country in America is concerned. We will even say, that under 
more favourable circumstances, at an earlier time, or had less animosity been 


excited, we can conceive that good might have resulted from the introduction of 


a principle of election ; by appointing a class of electors with a raised qualifica- 
tion, and also providing, in order to secure a due permanence of interest in the 
Province, that the individuals to be elected should be possessed of a substantial 
quantity of real estate; but we cannot advise the experiment now. 

16. The division of parties, confirmed as it is, and rendered conspicuous and 
more likely to last, by a difference of race, the violence that has been aroused, the 
almost uncontrollable power the measure would confer on the party which has 
lately risen into so great ascendancy, but has not yet, we fear, learned to enjoy 
its advantage with moderation; all are facts which combine to make us think it 
undesirable that an Elective Council should be bestowed upon Lower Canada. 
The concession of it in the present excited state of public feeling would afford a 
triumph to one portion of the population, which, we have no hesitation in saying, 
would be fraught with danger. 

_ 17. The maintenance, on the other hand, of the principle on which the Council 
is actually constituted, affords no triumph to either party; it is but the mainte- 
nance of that Constitution, which, five years ago, all partics in the Province were 
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emulous in praising ; it is but the maintenance by England, in one of her 
favoured Colonics, of institutions modelled, as far as they can be, on her own. 
Great Britain, in giving those institutions to Canada, intended to bestow upon it 
the best gift that was in her power, and it is not yet proved, at least we have yet 
seen no proof that, under existing circumstances, a benefit would be derived from 
changing them. 

18. We are extremely unwilling on this or any other occasion, to say any- 
thing that might be considered as disrespectful towards the House of Assembly 
of Lower Canada, or towards that large body of the people who form the consti- 
tuents of its majority. There is one assertion, however, which we cannot pass over 
without sacrificing the integrity of our own purpose ; the assertion, we mean, so 
often repeated, that a change in the constitution of the Legislative Council is 
demanded by the whole population of Lower Canada, without distinction of 
origin, and that the only opponents of it are the holders of office and their 
dependants. We are forced in justice and in truth to state that this assertion is 
unfounded. The great majority of the people of direct British descent, while 
they are firmly united in opposition to an Elective Council, are nearly as uncon- 
nected with the holders of office as are the body of French Canadians; and the 
office-holders themselves, beyond the sphere of their own immediate duties, are 
little remarkable for anything but the exemplary patience with which they have 
borne the severe sufferings inflicted on them by the Assembly. We do not know 
where any persons are to be found of British descent who enjoy any influence in 
society, and at the same time wish for an Elective Council; whilst of the higher 
class of French Canadians, there are several whe have no desire for it. And if 
we look to the poorer classes of the community, we shall find, that the feeling is 
equally intense, to say the least, in the British population, against the proposed 
change, as it is amongst the French Canadians in favour of it. The French 
Canadians of this description, or by far the greater part of them, give their whole 
confidence to their leaders; and when we consider how often they have been 
exposed to hear assertions that the Executive Government is corrupt, that the 
eminent individuals who have been their Governors have robbed the public 
treasury, and that in the distribution of Wild Lands, the settled inhabitants of 
the country have been denied their due proportion, we cannot but suppose that 
such representations must have thcir influence in urging many to assent to the 
demand for a change in the Constitution. But we have greatly misunderstood 
the character of the Canadian “ habitans,” if they do not, in general, cherish a 
feeling of loyalty to the King, and a sentiment of gratitude for the undisturbed 
enjoyment under their present Government, of all they hold most dear; of their 
ancient habits, their laws, and, above all, of their religion. 

19. Indecd, any stranger unacquainted with the political dissensions of the 
Province, might well ask in amazement for the cause why French Canadians 
should quarrel with British protection. Though a majority in Lower Canada, 
they form not only a very small minority in the immense family of North 
America, but even a minority in the British parts ef it. Surrounded as they 
are becoming every day by superior numbers of a race more enterprising in their 
habits than themselves, speaking a different language, and following a different 
creed, it is scarcely possible to suppose that if the protection of the Home 
Government were withdrawn, they could avoid being swept away by the torrent 
that would pour in upon them. Had Canada in 1776, or even in 1812, become 
a State of the American Union, no one can doubt that she would have been eve 
this less Canadian than she is. 

20. Turning now to the consequences of an Elective Council, we are not to 
suppose that the party now so violent in demanding it would sit down in quiet 
thankfulness and submission if it were granted. It is looked to we must consider, 
not as an empty name, but rather as a means towards further ends. Neither are 
we left entirely in the dark as to what those ends may be. We will not enter upon 
the field of conjecture as to the various steps which might mark the progress of 
their demands, but simply point out that two at least have already _been 
announced, which, it appears to us, whilst England has a shadow of authority, it 
must be impossible, because dishonourable, to grant. 

21. The first is, the Repeal of the Tenures’ Act, without a guarantee for the 
titles that have been acquired under it; the second, the Abrogation of the Charter 
of the Land Company ; and to these, though it be of minor importance, we may 
add the saerifiee of three or four individuals to whom, either as shies sae for 
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abolition of office, or in consideration of meritorious services within the 
Province, pensions have been assigned out of Canadian funds by the Crown. It 
is true, indeed, as we have heard suggested by some of those who prefer such 
demands, that England might make compensation to the parties injured, and 
that the amount of such compensation would be too small to be felt ; but unless 
that can be proved, which we think cannot, namely, that the power of the 
British Parliament and of the King was exceeded in any of these Acts, we can 
imagine nothing more derogatory to the supreme authority of the nation than 
receding from them on such dictation. 

22. There are other demands, too, which we believe to be so incompatible 
with the unity of the Empire as to be almost equally inadmissible. One of them 
is the demand, that the whole local affairs of the Province shall be conducted by 
a Ministry responsible to, or, in other words, removable at the pleasure of the 
House of Assembly. They do not indeed ask that the Governor should be 
made directly and profcssedly responsible to them, but they require that he 
shall be supposed to be always acting under the advice of his Ministers; by 
which means it is sufficiently plain, that though shielded from responsibility 
to the Assembly, neither could he remain responsible towards the King and the 
Imperial Parliament. We trust that we have, in our separate Report on the 
Executive Council, sufficiently exposed the impossibility of granting this request, 
and maintaining, at the same time, the dependence of the Province on Great 
Britain. There might continue to exist a sort of federative union between them 
with some degree of duty annexed to it from the weaker to the stronger power ; 
hut the relation ef dependence, one on the other, would, in our opinion, be 
destroyed. 

23. Whether, in the progress of a colony towards entire self-government, some 
intermediate state of this sort might not be devised, we will neither affirm nor 
deny. The means by which a colony can be advantageously released from its 
state of dependence, and started into being as a nation by the voluntary act of 
the parent state, is an unsolved problem in colonial history, and one in respect 
to which we have not been asked for our advice. We consider that it is our 
duty to look at Canada as a portion of the British Empire, and as long as she 
is such, we think it would be idle to aim at bestowing on her powers incompatible 
with that state. To Canada institutions have been given analogous to those of 
England, but they can be analogous only, and not identical, because the con- 
ditions of the two are not the same; a republic might place itself voluntarily 
for a time under the protection of a monarchy, but it would appear to us 
a contradiction to say that it could form part of it. 

24. When we look at what Canada is, and still more when we think on what, 
but for her political dissensions, she miglit be, we must deny that the condition 
of a British colony is an unenviable one; every inhabitant of it, if he be of an 
ardent or aspiring character, has a wider field for the exercise of his ambition 
(being a British subject) than he could have under any other dominion in the 
world ; and if content with the humbler eccupations of life, there is no part of 
the globe where he can pursue them more safely than here, or with a more 
certain prospect of his industry finding its reward. There is no country in which 
taxation is lighter, or individual security greater; none more exempt from 
physical or moral evii; and to the enjoyment of this state one condition only, 
and by no means an onerous one, is attached, that of a due submission to the 
easy authority that protects and upholds it 

25. Having thus shown that we cannot recommend a compliance with the 
demands of the Assembly, we feel that it is necessary for us to offer some sug- 
gestions on the mode of carrying on the Government of the country under the 
opposition which has been threatened, should the wishes of that House not be 
acceded to. 

26. With this view, the first consideration to be attended to consists of the 
accumulated claims of the public servants. Not only are these claims in them- 
selves of the most urgent nature, but His Majesty’s Ministers have so unequivocally 
pledged themselves to their discharge, that no scruple ought, we think, to pre- 
vent our avowing the opinion, that until they be liquidated, the Government 
must not expect to command the respect of the Province. We do not see how 
this payment could be better effected, out of Canadian funds, than by an enact- 
ment in England similar to what we recommended in our Second Report, 
authorizing the Local Government to make use of the sums accumulated in the 
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provincial treasury since the passing of the 1 Will. 4, c. 20; and to apply, for 
a limited time, the proceeds of the 14 Geo. 3, c. 88, to the support of the civil 
establishment. 

27. Should His Majesty’s Ministers not deem it expedient to apply to Parlia- 
ment for the Bill which we have proposed, or should it not be well received by 
the House of Commons, there will be no way that we are aware of by which the 
public servants can be paid their arrears, except by a grant from the House itself. 
But supposing those arrears discharged, as the funds still within the control of 
the Provincial Government would be adequate to the payment of the civil list, 
which we in our First Report recommended, and would even leave a small sur- 
plus applicable to any other urgent expenses; we will not undertake to assert 
that, under such circumstances, it would be found impossible to carry on the 
administration, even though Parliament should decline to make any provision 
for the future by Imperial Authority. In that case, however, it would at least be 
indispensable that resolutions should be passed, such as we shall presently suggest 
as advisable, at any rate, in order to impress the Provincial Legislature clearly 
with the sentiments of Parliament on the leading questions in debate. 

28. Another grave consideration is the fate of the Acts about to expire. 
The recent declaration of the House of Assembly, that they will adjourn their 
sittings until their demands are granted, leaves scarcely room to hope that it will 
be possible to get the various temporary Acts which will terminate in 1837, 
renewed by the Local Legislature in time to prevent the confusion which must 
arise from their expiration. Amongst these Acts there are several of great 
importance ; those, for instance, which constitute the charters of all-the banking 
companies in the Province; and also one under which the courts of law in the 
townships are regulated. We are not yet sufficiently acquainted with the exact 
amount of inconvenience that might be felt in the Province from the non-renewal 
of these Acts, to pronounce an opinion on the propriety of continuing them by 
an Act of the Imperial Parliament. We think it right, however, here to state 
the probability of a short Bill being wanted to continue, for a year, at least, the 
Acts that will expire in 1837. When one branch of the legislature has declared 
that it will suspend its sittings until the Constitution to which it owes its exist- 
ence is changed, we think it will be admitted, that if ever Imperial intervention 
would be justified for local purposes, it is now. 

29. With respect to both the preceding topics, and, indeed, to the affairs of 
the Province generally, we cannot too strongly express our opinion that the effect 
of any Acts passed in the Imperial Parliament, will mainly depend upon the 
majorities with which they are carried through the House of Commons. The 
very same measures which, passed by a considerable majority, might restore 
tranquillity to the Province, would, perhaps, only increase agitation if passed 
with difficulty ; and we need scarcely say, that if any proposals of a decided and 
comprehensive character be introduced, and fail, matters would be rendered 
worse than they are. It is from such a view of the case that we are almost 
tempted to say, that the best measure for Canada will be that which can be 
passed through Parliament, and especially through the House of Commons, by 
the largest majority. ; 

30. Whatever else be done in the Imperial Parliament, we apprehend that it 
is highly desirable that resolutions should be passed by both Houses, expressive 
of their opinions on the main points at issue. Everything has already been 
said, in order to bring the popular party to moderation, that can be said, either 
in the name of the Government or the King, but the Houses of Parliament have 
not yet spoken to them; and it may, perhaps, be thought that they should do so 
in a friendly and warning voice, before they proceed to any important step of 
legislation. This course, moreover, would have the advantage of letting the 
predominant party in the Assembly know the exact state of opinion respecting 
their demands, in the only body whose authority they at the present moment 
show any disposition to look on with respect. We would, of course, wish to sce 
any resolutions proposed with the present ubject, couched in the most liberal 
terms towards Canada, but we would respectfully suggest that they should be 
firm, as well as liberal. 

31. It might be expressed as the opinion of Parliament, that Canada should 
be left to govern itself in everything that concerned its own internal affairs ; but 
that while it remained a dependence of the British Crown, it was impossible to 
grant to it institutions incompatible with the unity of the Empire. 
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The right of the Crown to the uncultivated lands should be asserted, and the 
legal possessions of the Land Company declared inviolable. 

A willingness might be expressed to repeal the Tenures Act, provision being 
made for the security of titles under it. 

An opinion might be pronounced against the Elective Legislative Council, on 
the ground that the state of the Colony would not allow of it. 

A Local Administration analogous toa Miristry, such as would destroy the 
responsibility of the Governor towards the King and the Imperial Parliament, 
should be refused; for the reason that it would be inconsistent with the con- 
nexion with the mother country. 

32. Whilst we have above pointed out a few specific measures which seem 
open to the choice of Government in respect to the claims of the public servants, 
and the fate of the provincial laws about to expire, we cannot conclude without 
acknowledging that great doubts may exist, whether a total suspension of the 
Constitutional Act might not be a less objectionable measure than any partial 
revocation of, or interference with, privileges which have been conferred on the 
Provincial Legislature, even though it should extend only to privileges recently 
conceded, or to those which the House of Assembly acquired under an inferred 
engagement which it has not as yet fulfilled. The arguments for or against such 
a measure, as far as they rest on abstract grounds, or on general political rea- 
soning, may be as well understood in England as in Canada, and we do not 
perceive in the state of parties or of public feeling in the Province, any peculiar 
circumstances other than are known to your Lordship, which it is necessary for 
us to point out as bearing on the question. 

33. We, of course, offer the preceding recommendations, or rather sugges- 
tions, without departing from what we have already advised respecting the 
Executive and Legislative Councils in our Third Report, and in our letter of the 
12th of May last; and we cannot refrain from expressing our anxious hope, that 
in the future selection of individuals for either of these important bodies, the 
greatest care and caution will be exercised. An early addition to the Legisla- 
tive Council will, we think, be found desirable. We do not, however, enlarge 
upon this part of the subject, because it appears cne on which advice may more 
appropriately be offered by the Governor-in-chief in his executive capacity. 


I].—_THE REPRESENTATION OF THE PEOPLE. 


1. Tre next subject to which we have to request attention is the Representa- 
tion of the People, on which your Lordship’s Instructions to us are contained in 
the 73d, 74th, 75th and 76th paragraphs of the Despatch No. 1, dated the 17th 
July 1835. The complaints on this head proceed from the inhabitants of British 
origin. After stating that the powers of the Assembly had been exercised by the 
leaders in that body with a spirit of exclusion and proscription against His 
Majesty’s subjects not of their own origin, and even against those of their own 
origin who were not disposed to support them in their views, the Petitions to 
His Majesty, in 1835, proceed as follows : 

“Your Petitioners humbly represent that at the late general election this 
spirit of exclusion and proscription has been carried to the extent that, although 
the population not of French origin amounts to more than one fourth of the popu- 
lation, it has not been able to return more than 14 members of the choice of the 
electors, or representing their views and interests, out of a House composed of 
88 members, and that the whole of the population not of French origin in the 
cities and counties of Quebec and Montreal, although they nearly equal the 
French population in number, have not been able to return one member of their 
choice out of 12. 

_ “This result, which, in fact, leaves a population having great and permanent 
interests in the Province, and contributing a very large proportion of the public 
revenue, without even the power of being heard in the legislature of the country 
by any person of their choice, or responsible to them, has been facilitated by an 
unjust and faulty distribution of the elective franchise; by including the new 
and growing settlements of persons not of French origin in counties where that 
origin predominates, and where their votes are lost; and by the incessant and 
systematic efforts of the leading characters in the House of Assembly to depress 
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and vilify the population not of their origin, with a manifest tendency to subject 
their persons and property, and the whole country, to the arbitrary rule and 
control of these characters, through the instrumentality of a majority acting 
and held together under the impulses of national prejudices and feelings.” 

2. The complaints on this subject are also set forth, with great particularity, 
in a statement delivered to us by Mr. Gibb, who appeared betore us on behalf of 
some of the associations wnence the above-cited petitions cinanated. Mr. Gibb 
did not allege evils without offering a suggestion of measures by which he 
would ask for their removal; and although we are not able to lend our 
support to his recommnendations, we shall have frequent occasion to refer to the 
clear and elaborate exposition in which they are embodied. 

3. Before entering into details, it is necessary to offer one remark ‘of a gencral 
nature upon the complaint that, although the population of British origin forms, 
as they assert, though it is denied by their opponents, more than a fourth of the 
population, it does not return nearly a corresponding number of members. On 
this subject we must observe, that In any country it must be exceedingly dif- 
ficult to bestow on a minority, consisting of a given proportion of the people, 
living interspersed among the rest, the exact share of representation which their 
relative numbers would entitle them to. So far as they are gathered into 
separate communities, which in Lower Canada is the case in the distrivt called 
the Eastern Townships, it is easy to confer upon thera their due number of repre- 
sentatives ; but where the two parties ave mixed, as in other parts of the Province 
and in the cities, it is not possible, by any usual plan of voting, to secure to 
them a weight exactly proportioned to their numbers. A want of correspond- 
ence, therefore, between the numbers of representatives and the numbers of tlie 
two races in Lower Canada, would not, in itseif, constitute a proof of unfairness ; 
and the merits of the existing system can only be determined by observing 
whether, in the details and local arrangements, Justice is done. 

4. By a Table which we have appended to this Report (Appendix Representa- 
tion, No. 1), and to which we would invite your Lordship’s attention, as calculated 
to elucidate the inquiry generally, your Lordship will observe that, according to 
the census of 1831, the number of the population was 509,591, while that of 
representatives was 88, producing an average proportion of 5,791 souls to cach 
representative. The census does not exhibit the numbers of each race, nor will 
the classification according to religion auswer that purpose, because of the nume- 
rous Irish settlers who are Roman-catholics, and also because of the acknowledged 
incorrectness of the census in this respect; but we believe that out of the cities, 
and with some other exceptions that will appear in the course of our statements, 
the division into seigneuries and townships must be admitted to be as fair 
a guide as can be obtained for trying the equity of the alterations made in 
electoral districts in the year 1829. The inhabitants of the seigneuries may, for 
gencral purposes, be reckoned as French by origin; the inhabitants of the 
townships as English. Now, it appears by the Table to which we have just 
referred, that im the counties composed exclusively of seigneurial population, or 
containing a majority of that description of inhabitants, the proportion of people 
to each representative was in the former 6,201, and in the latter 6,883 ; and 
that in counties containing a majority of population settled in townships, or 
composed exclusively of such inhabitants, the proportion of people to eacn repre- 
sentative was 3,394 and 3,543. Thus the inhabitants of counties in which the 
townships predominated had nearly twice as many representatives, in proportion 
to their numbers, as the inhabitants of countics principally or entirely seigneurial. 
We only mention this fact for the purpose of showing that it would be erroneous 
to suppose that any certain inference against the present clectoral system is to be 
drawn from general considerations. We shail now proceed to exainine that 
system more minutely. 

5. The first division of the country into countivs was made under authority 
of the Constitutional Act, by Sir Alured Clarke, in a Proclamation issued on 
the 7th of May 1792. This division was, as to territorial extent, extremely 
unequal, being apparently based upon no other principle than that of the then 
existing population. Thus, for instance, the Isle of Orleans, containing only 
69 square miles, was made a county of itself, and three other countics were 
established which contained only about 200 square miles cach, whilst others were 
made of a size entirely disproportionate, as, for instance, Huntingdon, wuich con- 
tained about 1,200; Richelieu, 2,200, and Buckingham, nearly 6,000 syuare 
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miles. These extensive territories, too, consisted either entirely, or for the 
greater part, of land fit for cultivation; and if we turn to the counties composed 
principally of barren lands, we find some of still larger extent. That of York 
contained upwards of 35,000 square miles, and Northumberland perhaps not 
less than 80,000. 

6. It is evident that such a system of division, however fair it might have 
been in 1792, was of a nature to require alteration as the country became more 
densely peopled. The increase of population in the townships, where the 
loyalists trom the former colonies and emigrants from the United Kingdom had 
settled, caused applications to be made, urging their right to be duly represented 
in the Assembly ; and, accordingly, after various unsuccessful attempts at legis- 
lation, a Bill was at length agreed to by the two Houses of Legislature, and 
received the Royal Assent in 1829. It forms the Statute 9 Geo. 4, c. 73. 
This Act did not make an entire new division of the Province, but only went to 
increase the representation by dividing the great counties, and leaving the small 
counties as they were :— 


Ten counties were left unaltered, and therefore still form - - - 10 
Seven were divided, each into two, and consequently now form - - 14 
Two were divided, each into three, and consequently now form - 6 
One (Richelieu) was divided into - - - - - - 4 
One (Buckingham) was divided into - - - - - 6 
| 40 
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Thus the 21 old counties were increased to 40; of which seven, as will be 
seen by the Table forming Appendix No. 1, either contain a majority, or consist 
exclusively of population resident in townships. 

7. By an examination of its provisions, we are led to infer that the framers of 
the Act of 1829 proceeded on the principle of leaving unaltered all the counties 
in which the population was less than 20,000 ; of dividing into two all those of 
which the population was more than 20,000 but less than 30,000; and into 
three or more, those of which the population exceeded 30,000 souls. The only 
exceptions we can find to this rule appear to have been made in ‘favour of the 
remote and very extensive counties of Northumberland and Gaspé, which were 
each divided into two, though their population was comparatively small. The 
circumstance of new names having been given to most of the counties whose 
limits were not changed, may, perhaps, have given rise to an idea that much 
more extensive alterations were effected. The Table No. 2, in the Appendix, 
shows the old and new names of the counties, as well as the population of 
each. 

8. The principle on which representatives were allotted to the new counties 
appears to us to have been, in the Bill as it left the House of Assembly, to give 
one member to cach county of which the population was supposed to be less than 
10,000, with the exception of the county of Megantic, which, as the population 
was supposed to be very small, was annexed to that of Beauce; two members to 
those which were supposed to have a population exceeding 10,000, but falling 
short of 15,000 ; and three members to all which had a population above 15,000 ; 
though, probably, from their having no accurate census before them, the allot- 
ment, if such were the rule, was not quite correctly made. There was no pro- 
vision in the Bill by which errors in this respect might be amended, nor was 
there any for an increase of members corresponding to a future increase in their 
population. 

9. This part of the Bill, however, was entirely altered by the Legislative 
Council, and, in lieu of it, a general provision inserted, that all counties should 
have two members, whose population then amounted to 4,000 or upwards, or 
should afterwards amount to that number; and that those under 4,000 should 
have one member only until they should attain that number. It was generally 
supposed that these amendments would have caused the rejection of the Bill by 
the Assembly, but, contrary to expectation, the amendments were adopted 
without discussion. The county of Megantic is the only one that now remains 
entitled to no more than one member ; and the general effect of the alteration made 
by the Council is, as far as we can judge of it, to give six representatives to 
those counties in which a township population prevails, more than they would 
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have had under the Bill as it left the Assembly, and five less to those which 
are principally inhabited by French Canadians. It is, perhaps, worthy of 
remark, that no alterations of importance were made by the Council in that part 
of the Bill which related to the new division of counties; some few townships 
only being taken from the county of Drummond (the name of which in the 
original Bill was St. Francis) and given to the county of Sherbrooke. 

10. We may remark, that before this measure reached the Legislative 
Council, one on the same subject had originated in that House likewise. The 
Bill which emanated from thence proposed to leave the original 21 counties un- 
altered, except by detaching from them the townships and a few seigneuries in 
which a British population was supposed to predominate ; and, in this method, 
it went to create 18 new counties. Four of these were to be to the north of the 
St. Lawrence, and in the neighbourhood of the Ottawa; one was to be formed 
out of the lands which have since been made the county of Beauharnois; and 
13 new counties were to be formed out of what are usually called the Eastern 
Townships, with the addition of a few seigneuries near the Province line and on 
the Richelieu, inhabited principally by persons of British descent. Each of these 
new-formed counties was to have one representative so soon as it should attain a 
population of 1,000 souls, and two when the population should reach 3,000. The 
Bill was sent down to the Assembly, and there read for the first time on the 6th 
February 1829, but was not further proceeded with. 

11. In delivering our opinions on the Act of 1829, as it passed the Legislature, 
we shall, in great measure, throw them into the shape of comments on Mr. 
Gibb’s statement, both because he has expressed his views with considerable dis- 
tinctness, and because, as he appeared on behalf of a large body of those who 
remonstrated against the state of the representation, it may be presumed that the 
objections he urges are generally current. 

12. The first remark of Mr. Gibb on the Act of 1829 was as follows: 

“ Complaints have been made with regard to this division. Territories inha- 
bited principally by persons of French origin have been divided into numerous 
small counties, when others where a large body of those of British origin resided 
were so divided, that by joining that territory with another more numerous in 
French inhabitants, the votes of the British were rendered ineffectual. 


The county of Laprairie contains e - 238 square miles. 
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The population of the latter is nearly one-half of British and Irish descent. 
The census of 1831 estimates the total number of souls of that county at 16,857, 
of whom 9,349 only were Cetholies, including Irish, and the remainder, 7,508, 
were Protestants. These last and the Irish included in the number of Catholics 
will make up nearly one-half of the county.” 

13. On this statement we have to remark, that the four smallest counties now 
existing are not new counties created by the Act of 1829, but old counties 
remaining unaltered; viz. Orleans, Montreal, Chambly (formerly Kent) and 
Verchéres (formerly Surrey). I: may possibly be wrong to allow them to con- 
tinue unaltered, but it would be a mistake to suppose that they were created by 
the new division, in order to give an undue preponderance to the population of 
French origin. Acadie and Laprairie are the two smallest counties created by 
the new division, arid Laprairie, the smallest of the two, is larger than the largest 
of the above-named four. Acadie, Laprairie and Beauharnois formed the old 
county of Huntingdon ; and though Beauharnois was made so much larger than 
the other two together, we see no reason for believing that this was done with 
any unfair intention, for the county of Beauharnois could not conveniently have 
been made smaller without dividing the scigneuric of the same name, and 
placing parts of it in different counties. Acadie and Laprairie might, it is true, 
have been united in one county, instead of being formed into two; but in that 
case the extent of it would have been, as we have already seen, more than double 
that of some of those which previously existed, and its population nearly three 
times as great as that of the average of other counties. 

14. With respect to the county of Beauharnois, we have further to remark, 
that the population in it of British or of Irish descent, we have good reason to 
believe, either exceeds already that of French descent, or must shortly do so. 
The county comprehends four townships and only one seigneury, and for this 

a commutation 
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a commutation of tenures has been obtained under the Act of 1825. It, moreover, 
is a property on which there can be no doubt that every encouragement will be 
held out to the establishment of British settlers. If either party have to complain 
in Beauharnois, it is likely that instead of about 7,500 persons of British origin 
liable to be outvoted by a French population, it is, or will shortly be a popula- 
tion of between 7,000 and 8,000 French Canadians, liable to be outvoted by 
a majority of British descent; but, as we have already said, such occurrences 
must be unavoidable where the different classes are much intermixed, and we 
are glad to think, that there ought not to be any real opposition of interest 
between them to give the fact importance. 

15. Mr. Gibb’s next observation is: 

“ The county of Two Mountains contains upwards of 6,500 inhabitants of 
British or Irish origin, but they are outvoted by a lazge majority of French.” 

16. The county of Two Mountains and the county of Ottawa were formed out 
of that portion of the great county of York, which lay to the east of the Ottawa 
river. The fact stated by Mr. Gibb is, we believe, correct, but we do not see how 
this portion of territory could have been divided into two counties in a manner 
more advantageous to the British population. According to the census of 1831, 
the population of the townships contained within the whole district to be divided 
was 7,814, and that of the seigneuries 17,865; and it has been divided into 
two counties, of which the members for one (Ottawa) are returned by a majority 
of English ; and those for the other (Two Mountains) by a majority of French 
Canadians; it does not seem therefore, that any very glaring injustice has been 
committed, even though one of the seigneuries (Argenteuil) comprised in the 
county of Two Mountains, is known to contain a considerable British population. 
Instead of two, however, this portion of territory might, perhaps, without injustice 
to the rest of the country, have been divided into three or even into four counties, 
as Mr. Gibb, in another part of his paper, has proposed ; indeed, it appears to us 
that an improved division might be made of all the counties in this part of the 
district of Montreal, that is to say, the part that lies north of the Ottawa and the 
St. Lawrence. Butit could not have been done without making greater alterations 
in prior boundaries than it was the intention of the Act im 1829 to effect, the 
alteration on that occasion being confined, as we have already observed, to those 
counties which, from their size, required division, and leaving integral and 
untouched those which were not so large or populous as to require change. 
Terrebonne (formerly Effingham) was one of these, and it could not have been 
kept entire had an alteration of the kind we have alluded to been effected. 

17. Mr. Gibb concludes his objections to the existing division with the fol- 
lowing remark, accompanied hy an enumeration of counties and towns in support 
of it: 

“* French majorities exist also in the citics of Quebee and Montreal, and the 
towns of Three Rivers and William Henry, and in every county in the Pro- 
vince where lands are held under scigncurial tenure, and these occupy the cntire 
borders of the River St. Lawrence, Richelicu and Ottawa, excepting only the 
county of Ottawa on the last-named river.” 


18. This statement we believe to be correct, except in so far as the case of 


Beauharnois might call for some qualification. In the seigneurial countics, 
where French Canadians form the vast majority throughout the whole, they con- 
stitute, as Mr. Gibb truly alleges, a majority within cach, nor do we sce how it 
could have been otherwise. It is also probable, that in the cities and towns they 
still retain a majority of votes. But that even at this moment they have no very 
confirmed preponderance may sufficiently appear from the keenness with which 
some of the principal elections in the cities have been contested ; and whatever 
may be the case at present, these are obviously the places at which the supe- 
riority in number of the French Canadians is least likely to be enduring. As 
soon as the scale turns, they will be under ithe same inconvenience of which the 
English complain now and we apprehend that it is one, as we have already 
said, inherent in all existing plans of election. If it admit of cure, it is only by 
a suggestion we shall presently mention, but which is too new, we conceive, in 
its character to be fitted for immediate adoption by a whole people, and toc 
recently proposed to render it discreet, that it should be recommended without 
allowing more time for the light necessarily thrown on such topics by public 

discussion. (Vide wfrd, par. 27.) 
19. On the whole, we arrive at the opinion that the division of counties and 
towns 
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towns in 1829 cannot justly be charged with unfairness. Although the counties 
to the north of the St. Lawrence and of the Ottawa appear to us susceptible of 
an improved distribution, we have already observed that it could not have been 
effected by the Act of 1829, without departing from the basis on which that 
measure was constructed. And in like manner, while it appears an obvious im- 
propriety that the Isle of Orleans, witha territory of only 69 square miles, and 
a population of only 4,349, should be allowed to return two members, yet, when 
it is remembered that this was the direct consequence of a general provision, 
not objected to otherwise, we think that any impression of unfairness must dis- 
appear. By the Bill, as it left the Assembly, only one member was allotted 
to Orleans, and it owed the other to the general rule inserted by the Council, 
expressly with a view to the advantage it must, on the whole, confer on the new 
British settlements, that counties with a population of more than 4,000 should 
return two representatives. 

20. We now come to the examination of a plan proposed by Mr. Gibb, on 
behalf of the English inhabitants of Montreal, for an alteration in the division of 
counties. Mr. Gibb proposes: 1st, to unite some of the smaller counties, in 
which the inhabitants are almost exclusively of French origin, so as out of the 
five counties of Acadie, Laprairie, Richelieu, St. Hyacinthe and Rouville, to form 
only three, separating, however, a small portion of the last-named county, for 
the purpose of throwing it into the neighbouring one of Missisquoi, as the popu- 
lation of that part of Rouville is said to be of British origin; 2d, to subdivide 
the most extensive of the present counties where the land is held in free and com- 
mon soccage, so as out of the seven counties of Ottawa, Missisquoi, Shefford, 
Stanstead, Drummond, Sherbrooke and Megantic, to form 14. The effect of this 
arrangement would be to diminish immediately the number of members returned 
by the seigneurial counties by four, and to augment ultimately the townships’ 
representation by 14. 

21. The population of the seven counties which Mr. Gibb would divide, was, 
according to the census of 1831, collectively - - - - - 29,921 

Mr. Gibb would add the southern part of the county of Rouville - 4,775 

And the parish of Sylvester, in the county of Lotbiniére, this 

parish being said to contain a majority of English inhabitants - 1,323 


Making a Total Population of - - - 36,019 


Dividing this into 14 counties, the average population of each would be 2,644. 


The population of the five counties which Mr. Gibb proposes to condense into 
three, was, in 1831, as follows :— 


Acadie - - - - - - - - - | 11,419 
Laprairie - - - - - - - - 18,497 
Richelieu - - - - - - - - 14,149 
St. Hyacinthe - - - - - - - - 15,366 
Rouville - = - - - - - - - 18,108 
77,539 

Deduct part of Rouville, added to Missisquoi -  - 4,775 
72,764 

Average, if reduced to three counties - - - 24,255 


Thus the three counties formed by Mr. Gibb’s process of condensation would 
each contain nearly ten times as many souls as would be contained in each of the 
14 that he would form upon his principle of division. 

22. Such being the result of our examination of Mr. Gibb’s proposal, we are 
forced to come to the conclusion that it is one we cannot recommend ; though, at 
the same time, we do not think the actual division of the Province and appor- 
tionment of members, viewing it substantively, and not merely as a further 
division of counties previously laid out, is altogether free from objection. 

93. A difference of opinion may naturally enough arise as to the best principle 
on which a territory can be divided into counties or electoral districts, but we are 
inclined to think that the least objectionable one for a country in the condition 


of Canada, with a considerable extent of unoccupied land, and an increasing 
population, 
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population, would be to divide it, as far as natural boundaries and circumstances 
would permit, into counties of nearly equal extent, or rather, perhaps, into por- 
tions apparently capable of supporting a nearly equal population, and to allot to 
these divisions a number of representatives calculated to increase, up to a certain 
point, in proportion to the number of their inhabitants. This, in fact, would be 
proceeding on what has been often alluded to in discussions of Canadian affairs, 
under the name of the compound basis of territory and population. A consider- 
able advantage of such a division would be, that, when once established, it might 
remain for a long while unaltered ; whereas, we believe it to be generally ad- 
mitted, that the system now adopted in Lower Canada must be one of constant 
alteration. For instance, although we cannot go the length of saying that the 
time is yet arrived for dividing the great county of Sherbrooke into two or more 
counties, there can be no difficulty in hazarding an opinion that the time will 
very scon come when it ouglit to be done, and that, sooner or later, the same will 
be the case with several others, such as Ottawa, Megantic, &c. 

24, Another good argument for an early division after the manner we have 
mentioned, is that a distant and recently-occupied country has a reasonable 
claim to some favour in respect to representation, or to have more members 
allotted to it than its population alone would entitle it to, because a new district 
may be expected to have more wants than an old one, and at the same time to 
have fewer facilities of a general kind for making those wants felt by the 
Government or the Legislature. But as we know of no rule by which any 
definite proportion of extent to population has yet been established, or by which 
an excess in the one can be held to compensate for a deficiency in the other, and 
as we are not ourselves prepared to lay one down, it is out of our power to say 
whether the principle in question has or has not been sufficiently adhered to in 
this Province. That it has not been entirely overlooked, however, is evident 
from the fact, that in the seven new counties (being the same which Mr. Gibb 
would divide into 14) the average number of constituents to each member or 
representative is now about 3,500, whilst in the old counties the average is about 
6,500, and in the district of Gaspé, which is the most remote from the seat of 
Government, the average is as low as 2,578. 

25. Finally, whatever may be our opinions in the abstract on the best method 
of laying out a territory for the first time, we cannot forget that the remodelling 
of a long-established settlement is a very different undertaking. It may be easy 
to carve out existing allotments, as was done in Lower Canada in 1829, into 
smaller divisions, but entirely to obliterate the boundaries familiar to the people, 
and attempt an entirely fresh distribution of the country, is an effort almost too 
large to be expected in ordinary times of any Legislature, and certainly too com- 
plicated to be executed without the risk of creating many more jealousies than it 
can remove. 

26. We have entered with great detail into the state of the representation, on 
account of the importance which has been attached to the subject by one portion 
of the population. It now remains for us only to state that we cannot make any 
specific recommendations on the subject. There is no case established, in our 
opinion, for appealing to the authority of the Imperial Parliament; and even if 
the whole of the objections which we think well founded were removed, the 
effect would be very trifling, and scarcely go to alter the relative strength of 
parties in the House of Assembly ; we, therefore, think it best that such altera- 
tions as may be required should be brought about by the influence of fair 
discussion, acting on the sense of justice of the Legislature, than that any 
attempt should at present be made to hasten it in the only constitutional way in 
which it could be done, namely, by a message from the Throne to the House of 
Assembly. 

27. Before quitting this part of the subject however, we wish to mention a 
view of the subject which is taken by one of the Commissioners. Fearing that 
the adverse feelings of the British and the French Canadian parties are not likely 
to subside, and that wherever the latter have a majority, however small, there will 
be no chance of the minority being permitted under the established and usual 
Jaw of voting, to elect a representative, he is of opinion that the most practicable 
remedy would he to limit each voter to one vote, no matter how many representa- 
tives should have to be elected, and that it would be advantageous to give to 
each electoral district, which according to the census of 1831 had a population 
of 15,000 and less than 20,000, three representatives; and to those which had 
20,000 aud less than 25,000, four; and to those which had 25,000, five; and that 
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the cities of Quebec and Montreal should each constitute only one electoral district. 
He does not think this alteration would be agreed to by the Assembly of Lower 
Canada, and he would not recommend any application to be made to the British 
Parliament for this object alone; but if it should become necessary for the Parliament 
to make a general adjustment of the affairs of Canada, which should still leave only 
one Legislature for the whole Province, he proposes that a Bill or clause should 
be introduced to effect the alteration in the laws of election which we have men- 
tioned. An idea of this kind was thrown out for the first time, if we are rightly 
informed, in the late session of Parliament in England, in reference to the Irish 
Corporation Bill. We confess that some such plan would appear to us the best 
method of protecting the sentiments of a minority in the state from being almost 
altogether merged, by the operation of elections, in those of a majority per- 
haps not much exceeding it in numbers. No mere territorial divisions could 
ever secure with equal accuracy or with equal permanence a correct proportion 
between the number of representatives and the number of voters participating in 
the same opinions. But the proposal, as we have already had occasion to observe, 
is very new; and the majority of us think that it is peculiarly one on which 
public opinion ought to have time to form itself before any positive step be taken. 
We are also unable to agree that the lmperial Parliament could properly inter- 
fere for the purpose. In order to repress too eager or too ambitious a pursuit 
of change in the Constitution which it has bestowed upon Lower Canada, the 
controlling authority of Great Britain may justly be exerted; but to apply it to 
enforcing an innovation, avowedly on the presumption that the Local Parliament 
would not consent to it, and with the certainty that the people could give it no 
welcome, as it would be perfectly strange to them, would appear to us quite con- 
trary to the spirit in which the Supreme Legislature ought to make itself felt in 
this Province. We deem it enough, therefore, to throw out a statement of the 
proposition, but to leave its success to the chance of its either finding immediate 
favour in Canada itself, or being hereafter so far supported by the experience or 
deliberations of other countries as to lead to its adoption here also. 

28. We now revert to Mr. Gibb’s statement, for the purpose of considering 
some remarks and suggestions which he has offered on other points connected 
with the representation, besides the arrangement of electoral districts. 

29, On the subject of qualification, Mr. Gibb submits that in the cities of 
Quehee and Montreal the qualification of electors should be doubled ; but we have 
heard no reason to suppose that the change would be of sufficient importance, or 
of such evident advantage as to render it worthy of being made the subject of an 
express recommendation from the Throne to the Legislature. 

30. Mr. Gibb further reeommends that a qualification should be established 
for representatives as well as electors, which is not the case at present. This is 
a point so much in dispute (as far as the general principle is concerned), that we 
fear we must dismiss it in the same way as the last suggestion, by saying that 
though even it be desirable, it is hardly fit to be made the subject of a recom- 
mendation from the Throne. It is certainly conformable to ancient practice in 
England to require a qualification as a sort of security, that persons only who 
have some stake in the country should be called on to legislate for her interests; 
but on the other hand we would not willingly attempt to refute the doctrine which 
teaches, that the only proper qualification is that of possessing the confidence of 
the persons represented. It is observable also that in the United Kingdom the 
practice on this head is not uniform; for in Scotland no qualification at all is 
required, while even in England, where the law demands it, it has never been 
rigidly or successfully enforced. 

31. Mr. Gibb next proposes that the wages of members (which are fixed by 
law at two dollars per diem), if continued at all, should be paid by a levy on the 
districts they represent, instead of out of the general funds of the country. We 
are of opinion that in a new country where few people are found who can afford 
to give their time to public affairs without remuneration, the allowance of wages 
is reasonable. On general principles we agree that the payment ought rather to 
be raised by the district, for it would tend to produce watchfulness over members, 
and a greater appreciation by constituents of the value of public time ; but find- 
ing the other system of making the payment out of the common revenue of the 
country established in Lower Canada, we do not think that a change 18 so 1m- 
portant as to render it necessary that it should be particularly urged on the 
Legislature by the Government. 

; 32. A general 
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32. A general registration of votes would no doubt have the advantage of 
conducing to shorten elections, and to render disputed returns less frequent ; but 
the requisite machinery of the system would not be easily supplied in this 
Province, the expense would be considerable, and we know not how far the 
country would be disposed to bear it. 

33. The plan of making elections simultaneous throughout the whole country 
is a distinct suggestion, on which we will only say that we think as many con- 
siderations might be urged against it as for it, and that under the law as it now 
stands, we believe so wide a discretion is left to the Governor with respect to the 
commencement of polls as would enable the Executive to make any approach to 
the proposed course which circumstances might show to be really desirable. 

34. The establishment by law of a fixed time of the year for the meeting of 
Parliament is a proposal which will probably, on the face of it, be sufficiently 
seen to be inadmissible. 

35. With respect to the complaint on part of a recent election law, 4 Geo. 4, 
c. 28, 8. 27, by which co-proprietors are excluded from voting for any property, 
unless they be co-heirs, we must say that we think the enactment a partial one, 
calculated to bear unjustly on the commercial interest, and to favour one class at 
the expense of another; the provision however can fortunately have no more 
than a temporary existence, as it is contained in an Act of which the King’s 
disallowance is expected to be signified, and which at any rate expires in 1840. 

36. As connected with the Constitution of the Assembly, though not imme- 
diately with the state of the representation, it seems to us a serious inconvenience 
that the existing law of the Provincial Parliament requires 40 members, or only 
four less than a moiety of the Assembly, to be present to constitute a House. The 
consequence is that it has constantly happened of late years, that before the 
Governor has desired to prorogue the Parliament, its proceedings have ceased for 
want of a sufficient attendance of members of the Assembly ; and as the custom 
has prevailed of not sending up some of the most important measures to the 
Legislative Council until a very late period of the session, the Council, after the 
stoppage of proceedings in the Assembly, has had only the alternative of adopting 
without amendment, or of rejecting the Bills. The large number which must 
be present to constitute a quorum also contributes to depress still further 
the influence of any minority ; and to enable the majority to deprive it, we may 
almost say, of its Parliamentary privileges, by rendering the transaction of busi- 
ness impossible, except when it may suit the convenience of the stronger party to 
allow of it. We have little hesitation in offering an opinion that an advantage 
to the public would be derived from fixing a lower quorum. 

37. Having now gone through with great minuteness all the proposals which 
have been brought forward for an alteration in the election laws of the country, 
we are led to conclude that though there may be many things in them capable 
of amendment, and one or two instances in which the allotment of members to 
electoral districts, or the distribution of those districts, are not such as could be 
wished, there is no sufficient case made out for any specific recommendation 
from the Throne to the Provincial Legislature, and still less for any interference 
on such a subject by the Imperial Parliament. 


IJ—THE WILD LANDS AND KING’S DOMAIN. 


1. ON the important subject of the Wild Lands, we shall commence by 
examining the complaints made by the Assembly, and shall offer our views on 
the best method of carrying on the settlement of the country, as well as 
endeavouring to guard against the monopoly of lands by speculators; we 
shall then proceed to make our observations on the agency by which the 
management of the Crown Lands and Wild Lands is conducted; and shall 
conclude with expressing our opinions on the effect of the Land Company, and 
on the expediency of such institutions in general. 

2. The principal complaints on the part of the Assembly may be comprised 
under the following heads :— 


That the Wild Lands have been made a source of revenue independent of the 
Assembly : 


That they have been lavishly granted to favourites and dependants on the 
Government : 
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That the old inhabitants of the Province are shut out from any hope of 
obtaining them on the terms they like, or on the tenure to which they are 
attached : 

That a large tract of them has been assigned to a Land Company, contrary, it 
is said, to the privileges of the Provincial Legislature. 


3. Before examining these complaints separately, we must make some 
remarks on the assumption implied in the last of them. The claim of the 
House of Assembly to direct and control the management of the Crown or 
wild lands seems to be founded on abstract principles rather than on any par- 
ticular act of the British Parliament, or any analogy derived from British 
practice ; and the only way in which any serious argument can be maintained 
in favour of what they claim, may perhaps be set forward somewhat in the 
following manner: That in any new discovered or newly occupied country the 
land belongs to the Government of the nation taking possession of it, and that 
settlers in it, so long as they retain the character only of emigrants from the 
mother country, can claim no more than what has been granted to them as 
individuals ; but that when a distinct boundary has been assigned to them, and 
they come to be incorporated into a body politic, with a power of legislation 
for their internal affairs, the territory. within their boundary becomes, as a 
matter of right, the property of the body politic, or of the inhabitants, and 
is to be disposed of according tu rules framed by their Local Legislature, and 
no longer by that of the parent state. 


4. This proposition rests, as we understand it, entirely upon abstract grounds, 
and we believe that we are authorized in saying that it never has been enter- 
tained by Great Britain or any other colonizing power. That the ungranted 
lands in any colony remain the property of the Crown has, on the contrary, 
we believe, been the universally received doctrine in Great Britain, and although 
the Constitutional Act does not expressly assert a right of which its framers 
probably never contemplated a doubt, the lands of the Province are mentioned 
in the 36th clause as being thereafter to be granted by His Majesty and his 
successors. While, therefore, we are quite ready to admit, that in the disposa. 
of the ungranted lands the interests of the first settlers ought never to be lost 
sight of, and also that the wishes of the Local Legislature should be consulted, 
provided they are made known to His Majesty in a constitutional manner, we 
cannot recognize in any way the abstract principle set up for it in opposition, 
not merely to the general laws and analogies of the British Empire, but to the 
clear meaning of the Act by which alone the body preferring the claim has its 
existence. It must, we apprehend, be the main object in every scheme of 
colonization that the parent state should have the right to establish her 
own people on such terms as she may think fit in the country colonized; and 
at present perhaps her North American Colonies are more valuable to England 
as receptacles for her surplus population than in any other way. We 
cannot, therefore, believe that England will consent to a doctrine that will go 
to place at the discretion of any Local Legislature the terms on which emigrants 
from her shores are to be received into her Colonies. An argument is, we are 
aware, occasionally adduced, that at the time when the Province of Quebec 
was divided into Upper and Lower Canada, an intention was expressed of 
separating the French from the English settlers, and giving the Lower Province 
to the former, whilst the Upper one was to be exclusively reserved for the 
English. We, however, believe, that though the idea of separating the people 
of different origin might have had weight with the framers of that Act, they 
never had in view any greater separation than one that should have the effect 
of confining the French tenure of lands, the French civil law, and the special 
privileges conferred on the Roman Catholic religion, to the Lower Province ; 
and that it could never have been intended that England should give up her 
right to regulate as she might think proper, the settlement of the unoccupied 
parts of the country. Some of Mr. Pitt’s speeches prove the reverse. 


6. Whilst, however, we thus unhesitatingly assert the right of the Crown of 
Great Britain to the disposal of the ungranted lands, we are no less desirous of 
explaining ourselves on one or two principles, subject to which we consider 
that it ought to be exercised. 


7. First, we think, that though a revenue may very properly be drawn from 


the wild lands, they should not be disposed of solely, or even principally, na 
the 
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the sake of revenue, and still less for the sake of a revenue with which to make 
in ordinary times the Executive independent of the Local Legislature ; and, 
secondly, that whatever revenue is derived from them should be applied to the 
uses of the Province, and, like all other revenue, be placed under the control 
of the Local Legislature, so soon as that legislature shall have made provision 
for certain permanent expenses of the executive government in a manner 
satisfactory to the parent state, or shall have provided a satisfactory civil list. 
Until this be done, however, we cannot but regard this revenue as at the disposal 
of the head of the parent state, both because it is in no way to be considered 
as a tax on the inhabitants, and because it would be inconsistent with the dig- 
nity, or rather with the duty of any state, to allow a government to be carried 
on in its name, without taking some security for its efficiency. We scarcely 
think it worth while to notice the argument, that the King cannot have a right 
to the whole of the wild lands, because he has expressly reserved to himself 
a seventh of them only; the reservation of this seventh, under the name of 
Crown reserve, was only a regulation of management, and has been revoked 
by the same authority that made it. 


8. These are the impressions with which we proceed to the more detailed 
consideration of the complaints that have been made of the administration of 
the wild lands within the province of Lower Canada. 


9. With respect to the first complaint, that they have been made the source 
of revenue independent of the Assembly, it is evident that, under our view of 
the subject, this was very properly the case, so long as certain definite revenues 
were taken by the Executive for the maintenance of the civil government, and 
the deficiency made good by Great Britain. When, however, a compact 
was proposed by which the whole expenses of civil government were to be 
borne by the Province, and the revenues theretofore at the disposal of the 
Crown were to be placed under the control of the Local Legislature, in exchange 
for a competent civil list, we think it would have been far better that the 
revenues derived from the sale of wild lands, and from other similar sources, 
under the name of hereditary, territorial or casual revenues, had not been 
excepted, and that the attempt had not been made to separate from the terri- 
torial revenue the monies derived from the sale of wild lands and from licences 
to cut timber. We have in our first Report proposed that all the revenues of 
the Province, or all monies derived in any way from a Canadian source, 
should be placed at the disposal of the Local Legislature so soon as a very 
moderate civil list shall be permanently provided, and we entirely adhere to 
that recommendation. 


10. With regard to the improvident or partial grants which form the subject 
of the second complaint, we know not how we can more fully express our 
opinion of the justice with which it is made, than by saying, we adopt your 
Lordship’s own view on the subject. The circumstances under which the 
grants were made, may be pleaded in extenuation of their evil, but the fact of 
their being prejudicial cannot, we apprehend, be denied. 


11. With respect to the third complaint, that the original inhabitants have 
no means of obtaining land on the tenure which alone they like, we are 
anxious to express our opinion that, as the people of French origin in Lower 
Canada have long since been admitted to all the rights of Englishmen, they are 
not only as much entitled to a share in the wild lands as any other class of 
our fellow-subjects, but that they have, as the first occupiers of the country, a 
peculiar claim to an extension of their grants, when such extension is rendered 
necessary by their increasing numbers. We certainly would not recommend the 
creation of new seigneuries on the model of the old ones, nor do we think we 
should meet the wishes of any part of the Canadian population, if we were to 
propose to make new grants subject to the payment of the feudal dues, called 
Lods et Ventes, or the Droit de Banalité. We are well aware that the system 
of quit-rents has failed very generally in British settlements, and we undoubt- 
edly, ceteris paribus, prefer a tenure of free and common soccage to any other ; 
but it should, we think, be borne in mind that the desire so strong in British 
settlers to possess an undivided interest in the land they cultivate, is scarcely 
felt by Canadians of French origin ; and that, as they have been always accus- 
tomed to the payment of a small ground-rent, they might not object to take 

0.3. new 


Ill. 
Wild Lands and 
King’s Dumain, 


L096 
Wild Lands and 
King’s Domain. 


22 GENERAL REPORT OF 


new lands, if freed from the feudal burthens, subject to some increase of rent ; 
and also that such rents might successfully be collected from them, notwith- 
standing the difficulty experienced with persons less accustomed to a similar 
system, especially if new parishes could be laid out, to which bands of related 
families might remove, with the sanction and under the care of their spiritual 
pastors. We are aware that great objections might be urged against the in- 
troduction of a new tenure of land in a country where difficulties already 
exist in consequence of a diversity of tenures, and we also feel the necessity of 
granting no greater advantages to settlers in one district than in another, or to 
settlers of one class more than to those of another. We therefore do not wish 
that any attempt of the sort should be made solely on our recommendation. 
We desire merely to express an opinion that, in the event of such an arrange- 
ment, or any other of a similar nature, being proposed to the Executive by 
those who are better acquainted with the wants and wishes of the Canadian 
population than we can pretend to be, and sufficient security be given against 
the evils that we have hinted at, the proposition should be received with 
willing attention by the Government; and in this we apprehend we are doing 
no more than following up the principle that was sanctioned by Lord Ripon, 
when, in the last paragraph of his Despatch of the 21st November 1831, he 
invited the House of Assembly to offer their advice to the Government in the 
management or disposal of the wild lands. 


12. We are aware that there are yet in the seigneuries very extensive tracts 
of unoccupied lands, as appears in the memorandum we place in the Appendix 
No. 4, and also that the crowded state of the old settlements in them is in great 
part to be attributed to the genius and habits of the French Canadians, which 
prompt them to remain in this crowded state rather than remove to new 
localities or mix with new neighbours; but, on the other hand, it is to be 
remembered that great portions of the unoccupied parts of the seigneuries are 
decidedly unfit for settlement ; and that with respect to the better lands, the 
seigneurs being able, since the old laws of the country have fallen into disuse, 
to demand their own terms for them, settlement is scarcely more easy on them 
than on the wild lands of the Crown; to which considerations it may also be 
added, that by the operation of the Tenures’ Act, some of the best of these 
tracts have already been converted into soccage lands, on terms highly advan- 
tageous to the seigneurs, and that more of them may be expected to follow the 
same fate as commutations become more easy. 


13. On the complaints that have been made by individuals respecting delay 
in giving out land patents, and the amount of the fees charged upon them, 
our opinions will appear in the observations we shall have to submit upon the 
departments concerned in managing the Crown lands and wild lands. 


14. A copy of the last regulations issued by the Secretary of State for the 
disposal of the wild lands, dated 7th March 1831, is placed in the Appendix, 
together with the directions of August 1834, respecting military and naval 
settlers. We approve of these regulations. It is a common complaint, we 
must allow, that land is too dear; but we are by no means convinced that it 
would be for the general or the permanent advantage of the settler to make 
it cheaper. The arguments adduced in Lord Ripon’s Despatch, addressed to 
Lord Aylmer on the 21st of November 1831, are, in our opinion, very powerful ; 
and since that Despatch was written, the acquisition of land has been much 
facilitated to the poor emigrant, through the instrumentality of the North 
American Land Company. The Company will not, we apprehend, sell cheaper 
than the Government ; on the contrary, it will perhaps sell much dearer; but 
it will offer to the settler, and indeed does now offer, as we shall have occasion 
hereafter to explain, advantages of another kind, which the Government never 
can. The result, therefore, of the consideration which we have given to this 
subject is, that in the present mode of disposing of land there are but two parti- 
culars in which we would recommend a change. 


15. We think the practice of accepting payment of the purchase money of 
land by instalments decidedly objectionable. The collection of the instalments 
is very expensive; the collection of the interest nominally charged on those 
which are unpaid has been found impossible; and though the land becomes 
legally forfeit for a breach of the engagements on this head, it is not eee 
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that in a case wherein the whole population of settlements is often involved, so 
extreme a remedy has never been resorted to. The tendency of the system is 
to lead people to purchase more land than they want, to disperse the settlers 
over a wider tract than they can beneficially occupy, and to bring them all 
into the predicament of a population of debtors, with the probability of long 
remaining so. And even were the indulgence less injurious than we think it 
is, the operations of the Land Company may be expected to drain off the 
greater number of emigrants of the poorer class, being that class for whose 
convenience credit may be supposed to have been allowed. Another evil is, 
that parties who wish to cut timber are enabled to bid at the auctions and pay 
a first instalment, then cut the timber, and give themselves no further concern 
about either the land or the instalments. In this manner they get the timber 
at about a shilling an acre, and find it answer better than to buy a heence; so 
that there is a double loss, the Government loses in the timber fund, and, 
according to established custom, a period ensues, during whieh, from the 
uncertainty as to the title, the land can neither be bought nor used. These 
considerations induce us to recommend that the Government sales of wild lands 
should continue to be made by auction as at present, but for ready money. 


16. The other point on which we would suggest some modification is the 
regulation that persons desirous of obtaining land in places not already sur- 
veyed, must previously pay for the expense of survey, and the price of the 
land be fixed according to its quality and situation. The operation of this 
rule is to discourage enterprise, and cause dissatisfaction to persons who, in 
remote parts, being unable to haye a survey without great expense and trouble, 
find themselves reduced to choose between appropriating without title the lot 
of wild land they want, or letting it remain waste, to the loss of the neighbour- 
hood and the advantage of no one. And even those who may be in a position 
to pay for a survey, are exposed to great delay by this regulation. If any 
person wish to occupy unsurveyed land or surveyed land in townships or 
districts where no auction shall have taken place for two years before, nor be 
determined to be held within six months to come, we think he should be 
allowed, on paying half the current price of wild lands (for instance, at present, 
about half a dollar an acre), to receive from the office a memorandum of his 
payment, and to take possession; and the regulation ought to be that when 
the survey shall have come up to him, and one- third of the land in the town- 
ship been disposed of, either by auction or to other settlers, on the same terms 
as those on which he holds his own, he should have notice to complete his 
purchase, by paying half a dollar per acre more ; or, in the event of the average 
price of land sold by auction in the townships being less than a dollar, by the 
payment of sucha sum per acre as shall make up that ay erage price ; and in the 
event of his not doing this within a year, he should be subject to the land being 
put up and sold by public auction at the upset price of half a dollar, in which 
case, whatever it should fetch beyond half a dollar per acre, should be paid to, 
or retained for, the party who made the original deposit and received the 
memorandum of its payment. Notice should, moreover, be given by the Crown 
agent that, in the event of two or more individuals being desirous of oce upying 
unsuryey ed land on these terms in the same township or district, the Govern- 
ment can only guarantee to them their respective quantities in the order in 
which they have lodged their applications; but that, in the event of there 
being a deficiency, their deposit money on the quantities deficient will be 
returned to them. 


This arrangement, it may be presumed, would only be made use of by 
persons of some capital, who might propose to occupy and improve so much 
land as would make it an object to them to be sure of a right of pre-emption 
at the upset price, whenever the regular progress of settlement might overtake 
them. On the other hand, the majority and poorer kind of settlers, where no 
regular survey existed, would probably be content to take possession of the 
land for themselves without any licence at all. This is the class so expressively 
termed squatters ; and we confess we cannot think them a race to be dis- 
couraged; for in ie more remote parts of the forests of this country, it is 
impossible for a man to establish a human habitation, and not do more good 
than harm. In respect then to them, we recommend that, although they 
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should not have an established right of pre-emption of the whole of their lands 
at a fixed price, like those who had taken out a licence, they should have a 
preference at the general price to the extent of 25 acres, and should not be 
ejected, even from the remainder, without a fair allowance for their improve- 
ments. This, we believe, would be very much in consistency with the existing 
practice, as we are informed that it is usual either to permit an actual occupant 
to buy his lot, if he have the means, at the general upset price of the district, 
or otherwise to give him a consideration for any addition he has conferred on 
the value of the land. 


18. Notwithstanding the general nature of the instruction that the land 
should be sold at auction, a practice seems to have arisen with respect to land 
that had once been put up and not bought, of disposing of it at the upset 
price to settlers who might desire to purchase in the intervals between the 
public sales. An indulgence of that nature is permitted by the Secretary of 
of State, in his regulation, dated 15th August 1834, to military and naval 
officers settling in the colonies, and we think that it is proper in their case ; 
not that we can adimit that any one class ought to be more considered than 
another as to the mere saying of time, but because, from the nature of the 
allowance made to officers in acquiring land, it is of more importance to them 
than it can be to any others, that the price should be fixed. It is fair to pre- 
sume that the motive of extending further the modification was to avoid delay 
and inconvenience to individuals; but seeing the risk there always is of the 
abuse of any such discretionary proceedings, and the discontent and com- 
plaints which they commonly produce, we think it better to adhere strictly to 
the system of public competition, which is so much the surest test of purity in 
the administration of the lands. We are glad, therefore, that, with the excep- 
tion made by the Secretary of State in behalf of military settlers, the present 
Governor-in-chief has established an unqualified conformity to the rule on this 
subject, providing at the same time for the accommodation of settlers by 
directing that sales should take place once a month, instead of at the longer 
intervals which had previously been customary. 


i9. In considering the settlement of a new country, the attention cannot 
fail soon to be drawn to the endeavours which have been so common to pre- 
vent the retention by individuals of large tracts of land without getting them 
into cultivation. Various attempts have been made with this view in different 
countries and at different times, but we believe that none of them have been 
successful. ‘There were several arréts of the King of France to prevent persons 
from keeping lands in Canada in a wild state, but they did not preclude the 
practice. The English Government subsequently sought to attain the same 
object by imposing certain duties of settlement, and latterly by the establish- 
ment of a Court of Escheats, all of which have hitherto been found ineffectual. 
The project of a tax on wild lands in Lower Canada has also been debated, 
especially by the House of Assembly in the year 1834, but none has hitherto 
been established. 


20. In the United States there are, if we are correctly informed, neither 
settlement duties, nor any tax imposed for the purpose of forcing people to cul- 
tivate their lands, but every one is free to hold as much as he chooses, and as 
long as he chooses. Wild lands are, however, subject to assessment, not 
because they are unproductive or uncultivated, but for the reason that they 
constitute property, and that all property, be its nature what it may, is equally 
considered to be rateable and taxable. 


21. In Upper Canada, too, uncultivated lands are by a Provincial Act 
(59 Geo. 3, c.7,) rateable like other property for local purposes. Each acre 
of cultivated land is assessed at 20s., and each acre of wild land at 4.s., with- 
out further reference to its marketable value; and the magistrates at quarter 
sessions have the power of ordering rates to be levied not exceeding in any 
year one penny in the pound on such valuation. Under this law, therefore, 
the utmost tax that can be levied on 1,000 acres of wild land will be 200 pence, 
or 16s. 8d. per annum. Notwithstanding the moderate amount of this tax, 
land is, we understand, frequently taken in execution for the nonpayment of 
it; but whether it operates as a check to any extent on the spirit of speculation 
in wild lands is very doubtful. 
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22. In Lower Canada there are not as yet assessments for local purposes ; 
should they ever be established, and the lands be rated for such objects as the 
maintenance of roads, schools, &c., we think it would be right that wild lands 
owned by individuals should be included amongst the rest; but we cannot 
help doubting the expediency of subjecting them to a tax solely because they 
are uncultivated; and where they have been purchased unconditionally and 
bond fide paid for, we think it would be unjust. In cases where lands have been 
granted on conditions of settlement duties, and that those duties have not been 
performed, the substitution of a tax in their stead would not perhaps be objec- 
tionable in principle, but it would be found difficult in practice, and would 
create an invidious distinction, without being sufficiently extensive to produce 
any important advantage. The measure under the consideration of the 
Assemb], in 1834, was for a general tax on land, as in Upper Canada, whether 
cultivated or uncultivated. We think that the subject is essentially one for 
the treatment of the Local Legislature ; and in the meanwhile we would merely 
observe, that, as will more fully appear when we come to speak of the Court of 
Escheats, the danger against which all these remedies have been directed, does 
not appear to us so great as has been so generally assumed in the formation of 
new settlements. 


23. With a view to ascertain the extent to which the acquisition of great 
tracts of wild lands by individuals had been carried, we obtained the Return 
in the Appendix No.3; but it is very defective, owing to the practice which 
existed up to 1326 of making grants from the Crown to bodies of fictitious 
persons. The lands were assigned to one man, as a leader, with a number of 
nominal associates, who only lent or sold their names to the principal, without 
any real intention of settling, in order that he might be enabled to acquire 
more land. We need scarcely say that the mere difficulty of procuring a 
correct statistical return is one of the least of the evils which so pernicious 
a practice was calculated to produce. 


24. From the subject of wild lands, we nuw propose to pass to that of the 
domain of the Crown; and we would premise, that the distinction between 
the two appears to have been uniformly maintained. They have always been 
under separate management, and the revenues derived from them been con- 
sidered to belong to distinct funds; but although it is not unnatural that two 
such different offices as those of settling the wild lands, and of managing the 
Crown property in the most anciently occupied parts of the country should have 
fallen into different hands, we confess we do not see therein a sufficient reason for 
the distinction that was made in the destination and appropriation of the funds 
arising from the two sources, both being equally, in our opinion, parts of the 
territorial revenue, as we have already stated in par. 9. Whatever practice 
be observed with regard to one of them in point of finance, ought, we think, 
to be extended to the other. 


25. The domain of the Crown, in the sense in which the term at present is 
received in Canada, applies only to property in which the Crown has seigneurial 
estate, consisting almost entirely of reservations of rights upon land or of 
revenues growing out of it. They consist of the Droit de Quint, being the fine 
of one-fifth the value, payable to the Crown on every alienation of lands held 
under it @ titre de fief; of the Droit de Lods et Ventes, a fine of one-twelfth, 
payable in a similar way on every alienation of lands held under the Crown 
a titre de cens ; and of the rents which have been reserved to the Crown on 
certain grants below high-water mark on the River St. Lawrence. Comprised 
in the same department, also, are the forges of St. Maurice, which are at pre- 
sent under lease for a term of ten years from March 1834, at 500 7. currency 
per annum, and the tract of country styled :the King’s Posts, which is under 
lease for twenty years from July 1822, at the annual rent of 1,200 /. currency. 

26. On the revenue arising from lots below high-water mark on the 
St. Lawrence, we have to observe, that ncarly all the wharfs and quays in the 
town of Quebec, and some in that of Three Rivers, are constructed on ground 
thus conceded by the Crown, and there would be little difficulty, we believe, 
in proving that these grants have in many cases been made on terms much 
less favourable to the Crown than might have been obtained. A remarkable 
instance of the kind attracted the notice of the present Governor soon after 
his arrival in the Province, where a lot subsequently ascertained to be worth 
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1,293 7. was on the point of being parted with for 7647. Whilst all existing 
bargains of this nature must of course be maintained, we conceive that in 
future, except where proprietors of the neighbouring lands may claim a rea- 
sonable indulgence on the principle conceded in Mr. Stanley’ s Despatch of the 
10th September 1833 (see Appendix No. 9), the full value of such lots may 
with propriety be required in as great a degree as when any other property 
of the Crown is parted with for the convenience of the public. It will be 
seen by a letter, dated 4th July 1833 (Appendix No.9), from Mr. Ryland, 
who held for many years the office of Civil Secretary in the Province, that 
there is in the neighbourhood of Quebec an extensive tract of the shore or 
beach of the St. Lawrence, over which the riparian proprietors have no equit- 
able right; and in looking into the case we have just alluded to, we have not 
found that the circumstances under which the parties applying ‘for the water 
lot had acquired the adjoining strip of land were such as to constitute a claim 
for indulgence, on the principle laid down by Mr. Stanley. Of the indulgence 
to be so granted to the riparian proprietor, we do not see who can be the 
judges except the Governor and his Executive Council, subject, of course, to 
the approval of the Secretary of State. 


27. The Inspector of the King’s Domain was not until very lately charged 
with the duty of collecting these rents, but every holder of a water lot was left 
to make his payment to the Receiver-general entirely at his own discretion ; 
and it is not surprising that under such a system great numbers of them 
were found in arrears, as will be seen to be the case by a Return which we 
annex (Appendix No. 2). By an instruction, dated 17th February 1836, the 
present Governor has charged the Inspector-general of the King’s domain, as 
abore intimated, with this duty , and it is therefore to be hoped that more regu- 
larity will prevail in future. 


28. The greater part of the property held en roture under the Crown is 
situated in the towns of Quebec and Three Rivers, and the proprietors are 
consequently under the same liability to the payment of lods et ventes to the 
Crown that the inhabitants of Montreal are to the priests of the seminary of 
St. Sulpice. By regulations established since the year 1826, certain facilities 
have been afforded to the censitaires or tenants of the Crown in Quebee and 
Three Rivers for the conversion of the tenure of their lands into that of free 
and common soccage, but the terms are not so favourable as those which have 
been proposed for Montreal by the seminary of St. Sulpice. According to the 
former, the commutations take place upon payment of 10 per cent. on the 
value of the property; according to the other, no more than five per cent. 
would be required under similar circumstances. In the event of any arrange- 
ment being concluded between the seigneurs and censitaires of Montreal, 
such as we have recommended in our Report of the 24th of October on that 
subject, we think it will be only right that the inhabitants of Quebee and 
Three Rivers should be allowed equal facilities of enfranchising their lands. 
In the meanwhile, however, we must point out the great amount of arrears 
which appear to have accrued in this branch of revenue, forming no less a sum, 
according to a Return we have placed in the Appendix No. 1, than 31,000 7/.; 
and notwithstanding the opinion we entertain, that whenever the great object 
of extinguishing feudal dues can be extensively furthered by a sacrifice of 
revenue on the part of the Crown, such sacrifice ought to be made, we do not 
see any reason for it when no object of such general utility is to be promoted. 
Without attempting to lay down any specific proposition on the rules to be 
observed in the collection of those arrears, or of the accruing revenue under 
the same head, we must observe, that it is a subject well worthy the attention 
of the Executive Government, and one on which by possibility it might be 
necessary to apply for the aid of the Provincial Legislature. 


29. We now proceed to state our view on the departments concerned in the 
eee ia of the wild lands and Crown property in this Province. 


A distinct officer is entrusted with the collection of the revenues of the 

Kine’ s domain, bearing the titles of “ Inspector-general of the King’s Domain,” 
and Xe Clerk of the Land Roll.” The question has naturally occurred to us, 
whether his department ought not to be comprehended in, or at any rate made 
subordinate to, that of the Commissioner of Crown Lands, and we hare come 
to 
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to the conclusion that such an arrangement would be advantageous. We 
would not press this as a matter of immediate necessity, but whenever a new 
appointment to the situation may be required, or a favourable opportunity may 
otherwise present itself, we think the general superintendence of the King’s 
domain and of the wild lands should be entrusted to the same person; by 
which means not only a wholesome subordination will be established conducive 
to uniformity and despatch, but also some saving in respect to salary may be 
effected. The present emoluments of the Inspector-general of the King’s 
Domain appear, by a statement in the Appendix No.7, to be about 3251. 
sterling per annum; and even though it might be requisite to appoint a clerk 
expressly to this duty under the Crown Commissioner, his salary need not 
exceed that of an ordinary clerk of the first class. 


31. We also feel it necessary to notice the office of Surveyor-general. The 
duties and responsibility of this officer were materially reduced by the appoint- 
ment, in 1826, of a Crown Commissioner. The Surveyor-general is no longer 
charged with any serious responsibility, nor has he ever had the conduct 
intrusted to him of any extensive scientific operations. His principal duties 
at present are, to give directions for such surveys as may be required of him 
by the Crown Commissioner, to furnish technical descriptions of all lots of 
land intended to be granted by patent, and to keep a record of the same, in 
which duty he may be said to act in some degree as a check on the Crown 
Commissioner. The surveys are, however, executed, not by his immediate 
officers, for he has none (except two clerks), but by country surveyors, who 
are paid by the job or by the day; and as the check is instituted only for the 
purpose of securing accuracy,in the technical descriptions of the lands granted, 
and in the registering of them, and not on any part of the money transactions 
of the Crown Commissioner, we do not see but that it might be rendered 
equally, or even more, efficient though the Surveyor-general were placed in 
subordination to him. Should any extensive surveys ever be undertaken b 
the Province, similar to the surveys in Great Britain and Ireland, which 
are in course of execution under the Board of Ordnance, an officer of a higher 
rank would be required for the performance of them; but whilst his duties 
are limited as at present, there appears no reason on the score of rank why 
the Surveyor of Crown lands should not be subject to the authority of the 
Crown Commissioner. As this change, however, is one of detail, we would 
only recommend, as we have done in the case of the Inspector of the King’s 
domain, that it should be carried into effect when a convenient opportunity for 
so doing may present itself. 


32. The patents conferring titles to land still pass through a great number 
of offices, and are subject to what we must consider needless forms ; but we 
are released from the necessity of saying much on this subject, as a proposition 
has already been submitted to your Lordship by the Governor-in-chief in a 
despatch, dated 28th July 1836, in which it is our duty to state that we entirely 
concur. Should the Governor’s recommendations be adopted, the office of 
Auditor of Land Patents will be abolished, and the formality of having the 
patent nominally drawn up by the Attorney-general be dispensed with; and 
should moreover the Surveyor-general’s department be placed under that of 
the Crown Commissioner, as we have already expressed our opinion that it 
ought to be, the whole business of passing a patent will be confined to the 
Crown Commissioner and the Provincial Secretary, acting of course subject to 
the controlling power of the Governor, who, in the event of any complaint of 
unnecessary delay, will be in a position to ascertain the truth of the charge, 
and apply a proper remedy. Before quitting this subject, it is no more than 
just to repeat the observation contained, in the Governor’s despatch above 
cited, that in the parts of the United States where there are lands to be disposed 
of, as in Michigan, Illinois, Missouri, Mississippi, the delay in obtaining a patent 
is much greater than in this province, a notification being generally made at 
public sales that purchasers will not receive their titles for two years. This is 
rendered necessary by the great pressure of business in the land department of 
the United States. 


33. With respect to fees, the Schedule which we annex (Appendix No. 8), 
will show that they are searcely to be considered exorbitant, being, on an 
ordinary grant of 100 acres of land, only 27. 7s., and on one of 1,000 acres, only 
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31.3 s8.74d.; and by the alterations proposed by the Governor, these sums 
will eventually be reduced respectively to 17. 10s. and 1/.19s. Unless fees 
are to be abolished altogether, we do not see how they can reasonably be 
reduced much lower; and when we consider the difficulties which have so long 
existed in obtaining payment of the salaries of public officers, we cannot 
undertake to recommend that any of the few who now derive a remuneration, 
in whole or in part, for their services in fees, should be placed on another 
footing. 


34. With respect to the Court of Escheats, we do not think that the grounds, 
origin and nature of the institution could be more perspicuously set forth than 
in the Report we have obtained from the gentleman who presides over it, 
Mr. Cochran (Appendix No. 14), to which Report, accordingly, we beg leave 
to refer your Lordship. We cannot, however, agree in the result to which it 
would lead, namely, that the court ought to be maintained and put into 
active practice. 


35. In the first place, we are inclined to think that the evil against which 
principally the existence of the court is directed has been much exaggerated. 
The word “ monopoly” especially appears to us misapplied. There may exist 
a good deal of speculation, but there can be no monopoly of wild land in 
Lower Canada, even if we speak only of land in reasonably favourable situa- 
tions. The article is too abundant, and capital too scarce, to admit of 
monopoly ; and as to speculation alone, we confess that we do not see that 
any very great evils have resulted, or can result from it. It is impossible to 
deny that grants of land were formerly very improvidently made, or that the 
feelings of dissatisfaction which were excited by a system of favouritism exist 
to this day; or, lastly, that as far as the marketable value is concerned of the 
lands so given away, the Province has been a loser; but when we have said 
this, we believe we have summed up the amount of the evil. There are many, 
we believe, of the present holders of wild land, who would be glad to sell at 
the same price that land is sold by the Government, if they could find pur- 
chasers. When, moreover, we find it remarked in the able Report we have under 
consideration, that such a court as exists here is not equally wanted in the 
United States or Upper Canada, where the soil and climate are better, and 
capital is more plentiful, we cannot help drawing the obvious inference that it 
is the inferior soil and climate, and the want of capital, and not any monopoly 
of lands, which is the impediment to cultivation in Lower Canada; and inas- 
much as no revesting of land in the Crown will supply climate, soil or capital, 
we are not inclined to think that a Court of Escheats ever has promoted cul- 
tivation or ever will. The fact must be stated that, in Lower Canada, physical 
circumstances afford a much plainer reason for the slow advancement of cul- 
tivation, than any perverse disposition of individuals to accumulate property 
without rendering it productive. 


36. We are far, however, from meaning to say that no case exists in which 
it is desirable that there should be means of making the owner of waste lands 
come forward. Grants in former times were thought so lightly of that they 
were taken, in some instances, by persons who left the country and cared no 
more about them; and under the vicious system of paying by instalments, as 
we have already mentioned, purchases have sometimes been made, and one 
instalment paid for the sake of cutting the timber, and then nothing more been 
thought of the land. In this way there may be a good deal of land derelict, 
or of which the owner is not known. It is true that by the reservations in 
the patents public roads may be made over any lands without the leave of the 
owner, but this is far from removing all the evils of land being left without a 
master and in a state of wilderness ; and where it is left to any considerable 
extent, we can readily believe it to be desirable that a remedy should be 
attainable. 


37. The powers, however, conferred on the Court of Escheats are far more 
extensive than would be requisite for this purpose alone. The case merely of 
lands left derelict, and obstructing settlement or public improvement, might 
easily be met by a provincial enactment, should the Legislature think it ex- 
pedient, providing that, after due notice and citations had been published, and 
no claimant had appeared within a reasonable time, to be named in the Act, 
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the lands should be vested in the Crown. Seeing the long course of years 
during which the Government has acquiesced in an almost universal neglect 
of the duties of settlement, and the number and extent of the possessions which 
would be affected now by an enforcement of forfeitures for breach of the 
dormant conditions, it can hardly be questioned that any indiscriminate mea- 
sure of that kind, to act retrospectively, would be most harsh; and, we may 
add, it would be unjust if the proprietors of soccage lands only were proceeded 
against, while the holders of wild lands in the seigneuries were allowed to 
escape, in consequence of the old laws respecting duties of settlement in them 
having been allowed to fall into desuetude. But if a choice be allowed of the 
cases for prosecution, we do not hesitate to say that the powers conferred upon 
the Court of Escheats are greater than any Government ought to possess, or 
venture to accept. With the mere exception of the sales made within the 
last few years, all the soccage lands in Canada have been granted on condition 
by the Crown; and there is hardly a landowner in the townships against whom 
the Attorney-general might not file an information, and by a notice in the 
Gazette call upon him to prove before an inquest of office, that the conditions 
of the original grant of his estate have been performed, without provision for 
costs if the Attorney-general should fail, and without any limitation of time 
within which the information is to be filed. And although the Executive, with 
a proper sense of the utter unfitness of such a discretion as this, might attempt 
to lay down the semblance of a rule by declaring, as has been proposed, that 
proceedings should only take place when public inconvenience was occasioned 
by the lands not being improved, we think it will be apparent how indefinite 
and arbitrary must be the application of such a principle in practice. In the 
case of water and beach lots, granted upon condition, or lots upon which re- 
served rents were charged, yet stronger objections might be urged; but we do 
not state them because we cannot adopt the opinion that the Court of Escheats 
was intended to have jurisdiction in respect to grants of that nature. Such being 
the reasons which seem to us to exist against the use of the Court of Escheats, as 
regards the past, we will not deny that, with a very precise limitation of the time 
within which it should be put in force against property, and a steady and general 
application of it to all cases of default equally, such an institution might be 
useful for the future, if the system of granting lands upon condition were still 
to be continued. It might be wanted under that method, as a sort of supple- 
mentary arrangement to keep parties to their engagements. But since the 
mode of disposing of land by sale has been established, and since we cannot 
think that conditions could with any fitness or advantage be attached to titles 
to be acquired in that manner, there is no room for deriving the prospective 
benefit we have mentioned from the Court of Escheats. 


38. We come to the conclusion, therefore, that it ought not to be put into 
activity, and that there would be no objection to revoking the enactments by 
which its creation was authorized, although, as they are merely permissive, 
there is not any reason for doing so, unless the repeal of the statute in which 
they are embodied (the Tenures’ Act, 6 Geo. 4, c. 59,) should hereafter be 
thought proper on other grounds. In recommending that the institution should 
not be rendered effective, we cannot but regret the hardship with which the 
conclusion is likely to press upon the present Commissioner, Mr. Cochran. 
This gentleman, after having held for some years the office of Civil Secretary, 
the most laborious and one of the most important in the Province, was placed 
in the Executive Council, and received various offices, from which, collectively, 
he derived an income of a little more than 1,000/7. per annum. One by one, 
in the progress of the reforms recently introduced, these situations seem on 
the point of being taken away from him, without the shadow of an imputation 
on his integrity or ability, but merely by the nature of the places he happened 
to occupy. In making a recommendation, therefore, which is calculated to 
strip him of his last employment of much emolument, we feel bound to render 
this testimony to the merits of the individual, and to remark that, to any con- 
sideration due to him for past services, we conceive that the Report we have 
annexed from him proves that he adds the further claim of eminent capacity 
for public business. 


39. We have not failed to turn our attention to the question suggested to 
us by your Lordship, whether it would be expedient to form a Board for the 
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management of the whole of the Crown property, somewhat on the model of 
that of the Commissioners of Woods and Forests in England; but we confess 
that, in the discharge of this very important function, we think more is to be 
gained by concentrating than by dividing responsibility, and that there are 
many reasons why an imitation of the system in England would not be sue- 
cessful in this Province. 


40. It now remains only for us to speak of the Land Company, and in doing 
so we are happy to be able to express an opinion, founded on actual observa- 
tion, that it is effecting much good in the country. When we lately visited 
the scene of its operations, we found that upwards of 200 families during the 
present summer had been located in one direction; and this number will pro- 
bably be much increased before the close of the season. The total number 
of persons settling in the townships will, it is expected, in this year, exceed 
5,000, which is a very much greater number than in any preceding year. The 
Company have adopted the very judicious plan of providing employment for 
all settlers willing to work. They assist each settler to clear his land, and 
build for him, if he choose, a log house on it at a fixed charge; and they also 
provide, and will continue to do so through the winter, all necessary supplies 
at a reasonable cost. These are the advantages that we had in view when we 
said, in paragraph 15, that the Land Company would probably continue for a 
considerable time to attract all settlers of the poorer class, as it offered faci- 
lities to them which the Goverment could not; by which, of course, we meant 
facilities or advantages that it would not be prudent or proper for the Govern- 
ment to offer. If any of its officers were to be entrusted with such discre- 
tionary powers, it would be scarcely possible to provide against the abuse, or 
at any rate against the reputation of the abuse of them. And here, in reference 
to the objection which has been urged against the creation of a Land Com- 
pany, that it delegates to private individuals some of the functions which 
ought to be exercised by Government, we must observe that it does not, in 
our opinion, delegate to others those functions which can, but only those 
which cannot, be advantageously exercised by the Government. 


41. With respect to another objection urged against the institution of Land 
Companies, viz., that they tend to draw out of the country, in the shape of 
profits, wealth that ought to remain in it, we think it enough to remark, with- 
out stopping to seek a reply from more general principles, that if the members 
of such companies carry away their profits, it will only be because they have 
previously brought in their capital, and that the latter operation, or the intro- 
duction of the money, is positive and immediate, whereas the other is more 
remote, and necessarily much less extensive than the first. If the effect of the 
Company were such as to prevent, or even to check the introduction of any 
other capital than its own, there would, we allow, be some force in the objec- 
tion; but we are thoroughly convinced that the contrary is the case, and that 
not only is there no reason to suppose that the shareholders will for a long 
time to come derive greater profits from their investments than what ordinary 
capitalists may reasonably look for in this country, but also that other capital 
will be attracted to and fixed in this country in greater quantities, and at a 
much more rapid rate than would be the case if no Company existed. 


42. Whilst we feel ourselves thus bound to express our opinion of the 
manner in which the Company appears to us to act beneficially for the Pro- 
vince, and we believe for all interests in it, we must not conceal from our- 
selves, nor from your Lordship, that there are some points in which it may 
not altogether be free from grounds of apprehension as to its ulterior effect. 
There does not appear to be, either in the Charter or in the Act of Parliament 
by which the Charter was confirmed, any limit introduced as to the duration 
of its privileges, or any precaution against the retention by it for an immoderate 
period of large tracts of country. These seem to us to be in themselves 
defects. But whatever inconveniences might possibly arise from them, they 
are unquestionably very remote, and could not accrue till far beyond any times 
for which great solicitude need now be felt. 


43. Besides the existing Company, we have been called upon by your Lord- 
ship to report our views on the propriety of creating any additional companies 
of the same nature in Lower Canada, or on the limits to which the Imperial 
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Government should confine itself in any such exercise of its authority. We 
have little hesitation in saying that we think one Company of this nature suf- 
ficient for the Province, especially as it appears to be essential that the Govern- 
ment should retain sufficient land in its own hands to prevent the possibility 
of the Company's ever obtaining a real monopoly. So long as the Govern- 
ment has land at its disposal, it can always, by throwing a greater or less 
portion of it into the market, prevent the exaction by the Company of an 
exorbitant price for what they hold; but this power can exist only so long as 
the Government has land under its own control; nor would the competition 
of different bodies answer the same purpose, as they might, and most probably 
would, combine ; and for these reasons, thuugh we have expressed our con- 
currence in the arrangement that sales of wild land should be made more 
frequently than hitherto by the Government, we by no means intend to 
recommend that larger quantities of it should be sold; on the contrary, we 
think that the quantity brought to market should be regulated by the demand, 
meaning thereby the demand for purposes, not of speculation but of actual 
settlement ; and also that sales should be diminished in the event of the Land 
Company’s continuing to be itself the principal purchaser, as it appears to have 
been on late occasions. 


44. We see no objection to the pecuniary terms of the agreement with the 
Company. The general nature of the bargain was that they should pay 
3s. 6d. an acre for all reserved lands of the Crown, or, in other words, for all 
lands which, though uncultivated, were in the neighbourhood of and in- 
terspersed with improred lands, and 3s. per acre for the tract or block of land 
that was altogether unimproved, and theretofore inaccessible; and on this 
basis (an allowance being made for barren lands and land covered with water 
to the extent of 96,000 acres), the whole sum to be paid by the Company was 
fixed at 120,0007. It was also part of the agreement that half this amount, or 
60,000 /., should be expended by the Company, under the direction or with the 
approval of the Government, in making roads and other improvements, either on 
the lands sold or in the neighbourhood of them. With respect to this last con- 
dition, it may not be superfluous to remark that, although, as far as regarded the 
settlement of the country, it was without doubt one of the most advantageous 
parts of the transaction, and in every point of view deserving of approbation, 
we think it must be deemed an appropriation of so much of the proceeds of 
wild lands ; so that if at any future time the application of those land revenues 
should be conceded to the Assembly, it would not be competent to the Govern- 
ment to enter into any new agreements of the same nature without the consent 
of the Legislature. The case might be different in England, where we believe 
that it is customary to apply, at the discretion of the Commissioners of Woods 
and Forests, some portion of the rents derived from Crown lands to purposes 
of improvement, and only to bring the proceeds to account after the amount 
of such outlays has been deducted; but, as we have already said, we cannot 
venture to recommend, amidst the jealousies and discontents of this Province, 
that the practice of the English department of Woods and Forests should be 
taken as a model for Lower Canada. The whole of our observations, however, 
on this part of the agreement, which we entirely approve in the existing 
instance, would only apply to the contingent case of another Company being 
created, and of the Crown revenues having been previously given up. 


45. Your Lordship will find in our Appendix some Returns connected with 
the management of the Crown property, to which we only think it necessarv 
to refer by naming them. 

1. Arrears of Revenue in the King’s Domain. 

2. Arrears of Revenue arising from Water Lots. 

3 (a, b and c). Return of all Grants and Sales since the Conquest, exceeding 
5,090 acres; and of all Grants of Townships, half or quarter Townships, to 
Leaders of Associates. 

4. Memorandum of Amount of Conceded and Unconceded Lands in the 
Seigneuries. 

5. Return of Surveyed Crown Lands. 

6. Return of Unsurveyed Crown Lands. 

7. Emoluments of the Inspector of the King’s Domain. 
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8. Schedule of Fees on Land Patents under the existing Tariff, and under one 
proposed by the present Governor. 

9 (a, b and c). Despatches and Letters on the Management of Water Lots. 

10. All Sales of Crown Lands in the Years 1834, 1835 and 1836, up to the 
present Month. 

11. All Sales of Clergy Reserves for the same period as above. 

12. Abstract of the Land Accounts of the Commissioner of Crown Lands 
from 1832 to the latest date to which they can be completed. 

13. Abstract of the Timber Accounts of the Commissioner of Crown Lands 
from 1832 to the latest date to which they can be completed. 

14 (a and b). Reports on the Court of Escheats by the Commissioner of the 
Court, and by the Attorney-general. 

15. Regulations for the Sale of Lands. 


IV.—TENURES OF LAND. 


1. IN reference to the 49th and following paragraphs of our instructions, we 
now turn to the subject of tenures of land. We have already submitted a 
special report on the important questions connected with the seigneurial rights 
over the city and island of Montreal, and we shall notice separately, under the 
head of Registry Offices, several laws and customs much complained of by 
the commercial class, which, though long associated with the French institu- 
tions of Lower Canada, are not necessarily a part of them. On the present 
occasion we have, in the first instance, to offer a few remarks, in obedience to 
your Lordship’s commands, on the comparative effects of the feudal tenure, 
and that in free and common soccage ; we shall then advert to the complaints 
which have been made of the Imperial Statutes passed with a view to facilitate 
the commutation of tenure ; and shall conclude by expressing our own opinions 
on the best means of contributing to that end. 

2. There is little difficulty in perceiving a marked difference between the 
people who live on the lands held under the two prevailing tenures of this 
Province, but it is not so easy to determine how much of this is attributable 
to their law of property, and how much to other circumstances. Much, for 
instance, of what is observable in the French Canadians, who are the principal 
occupants of the seigneurial lands, must be ascribed to the stock from which 
they are sprung, to the spirit of their religion, and the extent to which they 
are devoted to it, and much also to the political circumstances in which they 
have been placed upon this Continent. On the other hand, many of the pecu- 
liarities which characterize the English and Anglo-American settlers are to be 
accounted for by difference of race and other causes distinct from mere law. 
If the seigneurial population be frequently too dense, crowded, if we may use 
the expression, in the midst of almost unbounded space, the chief reason is pro- 
bably to be found in the customs of the people attaching them to their usual 
residence, and binding them by many links of social and religious interest to 
remain with the same community in which they are brought up. And when 
the settlers of the other class spread themselves to great distances, and are 
content often to form solitary establishinents in the heart of the forest, it is 
not assuredly the nature of a tenure, but the restlessness of their race, their 
solicitude to acquire, and comparative indifference to society, which prompt 
them to make efforts so opposite to the habits we have just before described. 

3. With respect to the incidents of the two tenures, we will make a few 
summary observations. The modes of conveyance under the French customs 
are simple, expeditious and cheap, and if they were open to objection on the 
score of secrecy, that objection is removed in the townships by the establish- 
ment of a system of registry under the Provincial Act 10 & 11 Geo.'4,. er8: 
We may also state, that the French rules of descent are much preferred to the 
law of primogeniture by the people of all origins on this Continent. By a Pro- 
vincial Act passed in 1829 (9 Geo. 4, c. 77), to remedy in part what were stated 
to be the evils of the Tenures’ Act, it was enacted, that conveyances of soccage 
lands might be made either according to the law of England or by notarial 


act, according to the laws of the Province ; and thus whatever advantage there 
may 
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may have been under the former system in this matter is preserved to the 
inhabitants of the townships. But with respect to descent, the same Statute 
merely provided retrospectively, that where a proprietor of soccage lands had 
died without partitioning his land by will or otherwise, it should be inherited 
according to the old laws of the country; so that, in the absence of any such 
enactment respecting the future, we presume that the law of England must 
prevail, as was directed by the Tenures’ Act, and that the rule of primogeniture 
ought to be in use. It is, however, we are informed, repudiated by the inha- 
bitants of the townships, principally, as we are inclined to think, from an 
attachment to the other custom of having a division made amongst the family, 
though possibly in part also from a want of sufficient knowledge of what the 
law really is. We need scarcely say how desirable we think it that the pre- 
sent contradiction between the desires, and even the practice, of the people, 
on the one hand, and the law, on the other, should be terminated, and that 
the rules for the succession of their property should be adapted to their wishes. 
Whilst, however, we look thus favourably on the application of the French 
methods of conveyance and descent to the tenure in free and common soccage, 
we would anxiously exclude their law of hypothecation from that class of lands. 
By the 3d and 4th sections of the Provincial Act above cited, it is provided, 
that all mortgages and hypotheques previously created on soccage lands, 
according to the laws of the Province, should be valid, and that all such mort- 
gages and hypothéques should be valid in future, provided the lands subjected 
to the claims be specially set forth in the instrument creating them. So far 
as deeds are necessary to the making of mortgages, their specialty and pub- 
licity are secured in the townships by this enactment taken in conjunction 
with the Registry Acts; but according to the French law many hypothéques 
can be formed without any deed at all, and we fear that it is susceptible of 
doubt whether, under the clauses we have just quoted, the latter class of 
mortgages may not still extend to lands holden in free and common soccage. 
The nature of these mortgages and their inconveniences will more fully appear 
in our Report on Registry Offices. In the meanwhile we will merely throw 
out the remark, that it might be beneficial, were it only to quiet doubts on the 
subject, expressly to exclude by provincial enactment such claims from taking 
effect on lands in free and common soccage, unless created by deed, and thus 
subjected to the salutary regulations which have been provided respecting 
incumbrances imposed by that method in the townships. 

4. The feudal tenure, as it was first introduced into Canada, appears to us 
to have been in some particulars well adapted to the settlement of a new 
country, and its advantages for that purpose were strongly insisted on by many 
persons of weight and consideration in the Province, who appeared before a 
Committee of Assembly on the subject of wild lands in the year 1820. The 
seigneurial system offered the poor settler easy terms for the acquisition of a 
permanent interest in the soil, and at the same time operated by other cir- 
cumstances (independently of the character of the people, which had the 
same tendency,) to prevent the early dispersion, which is an evil usually to be 
apprehended from too great a facility in obtaining lands; it also imposed on 
the seigneur certain important duties towards his censitaires, and in that 
manner conferred on the latter advantages (at some probable expense, we must 
admit, to their self-reliance) which no settlers in the English Colonies ever 
enjoyed. But the time has passed when these would be felt as benefits; the 
same circumstances that may originally have been useful to prevent dispersion, 
can now only serve to increase too great a concentration of the people; the 
duties imposed on the seigneurs necessarily carried with them correlative 
privileges, which must daily become more unsuited to the condition into 
which the Province is advancing; and the advantage of the low ground-rent is 
in our mind outweighed by the heavy fines on alienation. We are aware 
that if an individual have not occasion to part with his property he may sup- 
pose himself a pure gainer by the small rent, and believe that he escapes the 
operation of the check upon transfers of estate, but in reality he must suffer 
by the prevalence of the impediment all around him. The uses of an easy 
relinquishment of land by those who find themselves unable to cultivate it 
advantageously, and of its easy acquisition by those who are better prepared 
to carry on the undertaking, in short, the uses of a free circulation of pro- 
perty in land as well as in anything else, are too important to be sacrificed 
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without the inconvenience being general. Improvements will languish and 
difficulties will accumulate in neighbourhoods where all are placed under a 
strong discouragement to sell their land at moments when prudence would 
otherwise dictate it; and although the pressure of the tax may not fali dis- 
tinctly on each, the effect on the community will be too great to allow of gain 
to the individual. , 

5. We believe, however, that the injurious tendency of heavy fines on the 
transfer of property, as well as of other obstacles to its free transmission, are 
beginning to be generally acknowledged, and that in reality there is less 
difference on this point than might at first sight appear, so that if the evils of 
the feudal tenure had not unfortunately been seized as topics for political 
declamation, and thrown into the general mass of subjects of party contest, 
they would probably receive an early remedy by common consent. In the 
views now expressed by leading Canadians of French origin, there is no desire 
whatever to perpetuate the onerous parts of the tenure, and the people have 
been moved in some cases to represent the inconvenience. In a_ petition 
addressed to the House of Assembly in 1834, from the seigneury of Lotbinicre, 
it was prayed that thenceforward Jods et reutes should only form a mortgage 
on the land next after any mortgages which might exist at the time when they 
fell due; we have seen notice of meetings in the country this year, at which 
the lods et ventes have been more decidedly condemned; and some of the 
public prints, supposed to be more particularly connected with French Canadian 
interests, have recently dwelt upon the inconveniences of the burthens as they 
now exist. A Committee of Assembly, also, in 1834, in a Report to which we 
shall advert more particularly hereafter, exhibited a feeling very favourable to 
the extinction, on reasonable terms, of the burthens of the seigneurial tenure. 

6. Having been led to this brief statement of the disposition which appears 
to exist on the subject, we shall proceed without further delay to consider the 
objections that are made to the British enactments passed with a view of facili- 
tating commutations. 

7. The first provision on the subject consisted of two clauses of the Canada 
Trade Act (3 Geo. 4, ¢. 119, s. 31 & 32), by which His Majesty was empowered 
to agree with all seigneurs for the commutation of their dues to the Crown. 
and also to commute with such censitaires as held immediately of the Crown, 
and to regrant both to one class and the other their lands in free and common 
soceage. It was soon perceived to be a capital defect in this arrangement, 
that while it provided a means for the release of all seigneurs from their feudal 
obligations to the Sovereign, no censitaires had the benefit of the law except 
the few who held immediately of the Crown. The 6 Geo. 4, ¢. 59, commonly 
called the Tenures’ Act, was then passed, by which it was enacted, that when 
aseigneur had commuted with the Crown, his censitaires should in like manner 
be entitled to demand from him a commutation on terms to be assessed, if 
necessary, by arbitrators, and that all the lands thus released from feudal 
burthens should be converted into free and common soceage; and in order to 
remore doubts which were recited to exist as to the incidents of that tenure in 
Lower Canada, it was declared that they should be the same as of the like 
tenure in England. This last clause, however, we may remark, appears to be 
so expressed as to have only a prospective effect. There were some other 
enactments comprised in the same Statute on miscellaneous matters, but the 
foregoing are as many as related to tenures. 

8. On the two laws we have above described, complaints have been made 
on the following grounds : 

Ist. That the subject of tenures is one of internal arrangement, in which 
the Imperial Parliament ought not to interfere, and on which it could not 
possess sufficient knowledge to legislate without falling into error. 

Qdly. That the Act of 1825, in a part of it purporting to be declaratory, 
established a law different from what had prevailed in practice, and unsettled 
various rights of property. ; 

3dly. That it was far too favourable to the seigneur, whilst it did very little 
for the censitaire, as the latter could not under it demand a commutation of 
tenure, except in cases where his seigneur had previously commuted with the 
Crown; also, that it went to deprive the censitaire of a right which he for- 
merly possessed to claim any unconceded lands in a seigneury on the same 
terms as those on which lands had previously been conceded; and ak 
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that in cases where the seigneury was held in mortmain, it afforded no hope 
to the censitaire of ever being able to obtain a commutation, for a surrender 
of the estate into the hands of the Crown being a necessary preliminary to its 
being regranted in free and common soccage, and the seigneurs holding in 
mortmain being precluded from making such a surrender by their inability to 
alienate, they could never take advantage of the Act. 

9. With respect to the first objection, we think there is reason for it, and 
that the interference of the fnperial Parliament in matters of this nature ought 
if possible to be avoided. As an example of the inconvenience which it is 
liable to create, we may state that, most probably from an insufficiency of local 
knowledge in the framers of the measure, it has been found lawful to commute 
for the unconceded parts only of seigneuries in two cases out of three that 
have occurred under the Tenures’ Act. This circumstance was alluded to in 
the 57th Resolution of the House of Assembly in 1834, and the explanation of 
it is, that in those cases the parts for which commutations were obtained were 
held, not under the original grant, but under distinct titles, as augmentations 
to the seigneuries first granted; and it is remarkable that these very tracts 
which now are discharged from all settlement duties, seigneurial or otherwise, 
would have been subject to forfeiture under the French law for having no 
settlers on them. The seigneury of Beauharnois, belonging to the Right 
Hon. E. Ellice, is the only one in Canada on which the subtenants or censitaires 
have as yet acquired the right to enfranchise their own land under the clause 
which was introduced for their benefit into the Act of 6 Geo. 4, ¢. 59. 

10. The second objection was also, in our opinion, well founded. The words 
of the 9th clause of the Tenures’ Act, which is the one commonly, though not 
quite accurately, called declaratory, would lead to the supposition that it was 
intended to be prospective only; but it makes no reservation of many existing 
rights of a hypothecary character which must have been liable to be affected 
by the passing of this enactment, and questions arose whether the mortgages 
of the French civil law, conveyances according to the French forms, and 
inheritances which had taken place by their rule of partition, were valid. We 
conceive, too, that the unqualified introduction of the English law of real pro- 
perty was at any rate not suited to the circumstances or to the wishes of any 
class of the people. The Provincial Act, 9 Geo. 4, c.77, was passed to remedy 
these inconveniences, but not, we regret to say, effectually, as we have already 
had occasion, in par. 3, to state the confusion that continues to prevail on many 
points, as well as to mention the nature of some of the further provisions that 
would appear to us expedient. Doubts, moreover, have existed whether this 
Provincial Act is not invalidated by the Royal Assent having been given to it 
after the period fixed by the Constitutional Act. The question w ill be found 
very well stated in the Evidence appended to this Report (Evidence on Tenures, 
Solicitor-general). We believe that the validity of the Act has been recognized 
in the Court of King’s Bench at Montreal, but nevertheless as there is much 
room for difference of opinion, and as the subject i is of great importance, it would 
perhaps be convenient to set it at rest by legislative authority. This, however, 
must be a question for the discretion of “the Provincial Legislature. There 
would probably be admitted to be an incongruity in an Imperial Statute to 
declare what was or was not law by provincial enactment; while, on the other 
hand, a local Act, purporting to decide that a former one passed by the same 
authority was valid, notwithstanding a contravention of the rules prescribed by 
the Constitutional Act of 1791, would be at the least equally cbjectionable ; but we 
cannot doubt that these difficulties might he got over, should the Legislature of 
the Province deem it advisable, by something in the nature of a re-enactment of 
the Bill of 1829, with such provision as might be considered requisite to secure 
rights and immunities acquired in the interval: ; and to suc +h a measure the 
Royal Assent could be immediately signified, by virtue of the Imperial Act 
1 Will. IV, c.20. The same opportunity might also be taken of introducing the 
amendments, should they be thought eligible, which we have suggested respect- 
ng bee and succession. 

. The third objection of the Act having been too favourable to the scig- 
neur, eke it conferred little or no benefit on the censitaire, is also, we think, 
founded in fact, though we do not consider it open to the further objection of 
having deprived the latter of any right of which he could avail himself at the 


time the British Act was passed, This i is a question, however, on which such 
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various opinions have been expressed, that we shall describe the state of the case 
as far as we have been able to ascertain it. 

12. The concession of a tract of land “ en seigneurie” or “ a titre de Jief” 
under the French system, though it conferred upon the grantee an estate of 
inheritance, gave him only a very qualified right of property in the soil. The 
seigneuries were generally of vast extent, frequently containing several hundreds. 
of square miles, and the seigneurs, instead of being the absolute proprietors of 
them, might be looked upon rather as the agents of the Crown for their settle- 
ment; for after any seigneur had selected a domain for himself, he was under 
the obligation of conceding all the remaining parts of his grant to any of the 
King’s subjects who might demand land of him, on terms which were generally 
specified in his patent. It is a common supposition in the Province that there 
was a fixed rate of concession for all the seigneuries in the country, but this is 
not the case; the rate is not the same in all grants, whilst there are some in 
which no rate at all is mentioned. All the grants, however, that we have seen 
impose on the grantee the obligation of conceding his lands “ @ titre de rede- 
vances,” that is to say, upon the usual seigneurial tenure, without exacting from 
his subtenant anything in the nature of price or gratuity for the concession, 
and the Intendant, or Intendant’s Court, had the power of stating what those 
redevances should be in cases where the terms of them were not specially set forth 
in the grant of the seigneury. Infractions, however, of this general condition 
appear soon to have occurred, and the practice to have obtained amongst the 
seigneurs, both of refusing concessions for the purpose of retaining wild lands 
in their own possession, and of exacting premiums on their grants, or, in fact, of 
selling the lands. It is against such practices that several arréts of the King 
of France were issued, particularly those of the 6th July 1711 and the 15th March 
1732, under which the censitaire could, up to the time of the Conquest, obtain 
a remedy against his seigneur in the Court of the Intendant. There are 
several judgments of the Intendant or of the Superior Council of Quebec on 
record in the Province in such matters *, but as after the cession of the Province 
the office of Intendant ceased to exist, there was no longer any tribunal, except 
the Court of King’s Bench, before which cases of the sort could be carried, and 
the laws gradually fell into disuse, probably owing to the expensiveness of pro- 
ceedings in the King’s Bench; so that, long before the passing of the Tenures’ 
Act, seigneurs had in general established the practice of asking any price they 
liked for their concessions, or of refusing them altogether, if they preferred to 
keep their lands in a state of nature. The last proceedings in the Court of 
King’s Bench of which we have any knowledge took place about eighteen 
years ago, and will be found described in the Evidence. (Evidence of Solicitor- 
general.) 

13. A feeling of discontent on the subject has been kept alive amongst the 
seigneurial population, of which examples may be seen in petitions presented 
to the House of Assembly from various censitaires on the 16th of March 1825, 
and in 1834 from those of the seigneury of Lotbinicre, praying for the re- 
establishment of the ancient laws of the Province. On the whole, we are not 
surprised that some dissatisfaction should exist; first, on account of the old 
laws having fallen into disuse, although that of course is a matter for which 
the Executive Government cannot be considered to be especially accountable ; 
and, secondly, on account of the favour that was shown to the seigneurs, 
instead of the censitaires, in the passing of the new laws in 1823 and 1825. It 
was doubtless with a view to securing the Royal interest in the quint, that com- 
mutation between the Crown and the seigneur was made a condition precedent 
to any relief to the censitaire ; but we think that it was nevertheless unne- 
cessary ; and the way in which it was calculated to exclude from all benefit 


the censitaire in seigneuries held in mortmain, was in itself no small objection 
to 


* We have been only able to refer to the original Record in one case, the others having been, as it 
is said, destroyed by fire. See, however, Introduction to second volume of Edits and Ordonnances. 
Page XX XIII. Arrét of 29 May 1713. 
_ L. Judgment of 28 June 1721. 
— LXXV. Judgment of 23 Jan. 1738. Z 
‘The above three are in favour of censitaires ; there are vast numbers of judgments against them 
under the other arrét of 6 July 1711, which by the Solicitor-general is said to have been also fre- 
quently enforced since the Conquest, 
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to the enactment in a country where so large a portion of seigneurial property 
is in the hands of religious communities. That no inconvenience has arisen 
in this particular respect is, we believe, attributabie solely to the fact of the 
laws having remained to this day almost a dead letter. Only three instances 
have occurred of commutations under it between seigneurs and the Crown, 
and no instance whatever of a commutation between a seigneur and his cen- 
sitaire. The only commutations on the part of censitaires have occurred in 
the towns of Quebee and Three Rivers, where the lands were held en roture 
from the Crown, without the intervention of a seigneur. The Return in Ap- 
pendix No. 1, will show all the commutations which have taken place under 
the British enactments, and the terms on which they have been effected. 

14. Having thus concluded a review of the Tenures’ Act, we beg to submit 
our opinion that, in order to make a sufficient provision for the commutation 
of tenure, the censitaire should be able to commute, even though his seigneur 
may not have done so. The censitaire, and not the seigneur, is the person 
who has the principal iuterest in the land, and the class to which he belongs 
is by far the most numerous, and, consequently, we may perhaps be permitted 
to add without offence, the one in whose well-being that of the Province is 
most inseparably and certainly involved. 

15. The present state of the law does not even admit of voluntary commuta- 
tions between the seigneur and censitaires. We believe that there are few who 
would not be willing to remove this bar to enfranchising the lands by agree- 
ment, and that the only question on which there would be much difference is, 
whether the censitaire should be empowered to demand the change as a right. 

16. In favour of allowing of voluntary commutations, we are happy to be 
able to refer to a Report of a Committee of the Assembly in 1834. In con- 
sequence of a resolution of the House, declaring it to be expedient that fur- 
ther and more effectual provision should be made for the extinction of feudal 
burthens, a Special Committee was appointed, and brought in its Report on the 
Ist March 1834, to the following effect:—That the existing restrictions on 
commutation by private contract between the seigneur and the censitaire should 
be removed by law, an indemnity being secured to His Majesty for the dues 
which the Crown would lose by such enfranchisements of land, and that the 
benefits of the arrangement should be extended to seigneuries held in mort- 
main. 

17. In the recommendation on behalf of the tenants of lands in mortmain, 
we need scarcely say that we entirely concur ; but with respect to the droit de 
guint, or rather to the proposed compensation for the droit de quint, in cases 
of voluntary commutation between seigneurs and censitaires, we would humbly 
venture to submit that it would be hetter to give it up. It has already been 
recommended by the Committee of the House of Commons in 1828, that this 
right should not be suffered to stand in the way of commutation. A remission 
of it in cases where the agreement was effected between the seigneur and his 
tenant would be considered as an act of grace to the seigneurial population ; 
and when the small produce of it is considered, the loss would be of little 
importance in a financial point of view, either to the Crown or the Province. 
If the impediment which is presented by the droit de quint were thus sur- 
mounted, nothing would be more easy than the arrangement of voluntary 
agreements between seigneurs and censitaires for the discharge of lands from 
the dues and services of their actual tenure. The diminution which would 
thus be made in the value of the seigneur’s wife's dower would require to be 
considered; but we cannot suppose that some satisfactory provision on this head 
could not be introduced into any well-digested measure. 

18. Should it further be judged desirable to make the commutation com- 


pulsory on the seigneur at the demand of-the censitaire, we do not see any 


great difficulty in the way even of such a course. With reference to the 
means of securing fairness in the arbitrators, or eaperts, who would in that 
case be necessary, we would request attention to the answers we received from 
the Attorney-general and the Solicitor-general to questions put to them on 
that subject [see Evidence]. And if any additional security to the seigneur 
Should be deemed requisite, though we by no means undertake to assert that 
it would be so, it might, perhaps, be afforded on the principle of the droit de 
retrait, one of the conditions of the feudal tenure, by which, in order to 
prevent fraudulent mis-statements of the price, a sort of right of pre-emption 
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is afforded to the seigneur, whenever lands on his seigneurie pass by sale from 
one person to another. In the same manner, it might be provided, in cases 
of commutation, that the seigneur should have the right of taking the land on 
payment to the censitaire of a sum which should be fixed at a certain number 
of times the amount of that awarded to him by the experts; so that, in setting 
the system in operation, it would only be necessary that the Legislature should 
fix how many times the one sum should be a multiple of the other. For 
instance, supposing that one-tenth of the selling price of the property were 
assumed by the Legislature after inquiry to be an equitable rate for the fine 
on commutation, the seigneur might be empowered, if dissatisfied with an 
arbitration, to purchase the property on payment of a sum of money equal to 
nine times the amount of the compensation awarded to him. A memorandum 
wil be found in the Appendix No. 1, in illustration of owr meaning, liable of 
course in any practical measure to be corrected as to its results by the far 
more various and complete information of the Local Legislature. 

19. In the preceding observations we have not taken into consideration the 
cens et rentes or any feudal burthens beyond lods et ventes. The cens et rentes 
being a fixed payment, they may either be left as a charge on the property, or 
the value of them be calculated, so as to redeem them at so many years’ 
purchase; the others are so trifling that the payment of compensation for the 
lods et ventes under the award of arbitrators might reasonably be made to cover 
them ail. 

20. There is every reason to hope that, whenever a better understanding 
may be established between the Local Legislature and the Provincial Govern- 
ment, there will be no objection on the part of the former to pass some mea- 
sure for the gradual discharge of lands from feudal dues and services, if not in 
a manner obligatory on the seigneur, at least by voluntary agreement ; and 
whenever such a measure may be passed, we have no hesitation in saying that, 
in our opinion, the Tenures’ Act of 1825, and the clauses in the Trade Act of 
1822, which relate to tenures, should be repealed ; of course, making it a con- 
dition of the repeal that all titles and advantages acquired under either of the 
Acis, are to be held valid. 

21. On the subject of the Court of Escheats which was created by the 
Tenures’ Act, our opinions have been offered in the 34th and following para- 
graphs of our Report upon the Wild Lands. 

22. Before we quit the present subject, we think we should allude to a pro 
posal which has been under our notice, that any land for which a commutation 
of tenure has been obtained, should thenceforward be held in frane aleu 
roturier, or franc aleu simple, in lieu of free and common soceage. If con- 
sidered simply as a tenure, we believe franc alew to be equally good with free 
and common soceage; but the difference would be, that whilst under the 
Tenures’ Act free and common soccage lands are still subject to the incidents 
of the English law, the lands held in /ranc alen simple would be subject to the 
incidents of French law. In the Report, to which we are now immediately 
proceeding, on Register Offices, we shali have to point out some of the most 
prominent evils to which land under the cotitwme de Paris is subject ; such, for 
instance, as the indeterminate Aypotheques created on it in favour of married 
wemen, rainors and interdicted persons; but, at the same time, we are not 
without hope that the chief part of these evils may be got rid of; and, should 
this be the case, and a general system of registration be established, we can 
see no objection whatever to the proposal of substituting franc alew roturier 
for free and common soccage. The truth is, that if that were done as regards 


Jrene aleu, and, on the other hand, free and common soceage divested, as we 


have suggested it should be, of the rule of primogeniture, there would not 
remain any appreciable difference between the two. In the meanwhile, how- 
ever, and until something’ be effected to remedy the present evils of the /y- 
potheques created by the French law, or covitume de Paris, we do not think it 
would be advisable to substitute in any way franc aleu for the English tenure 
of free and common soccage. 


CANADA COMMISSIONERS. 39 


V.—REGISTRY OFFICES. 


1. Tue want of Registry Offices has long been one of the principal complaints 
set forth by the population of English or kindred origin, and more especially by 
the persons who compose the commercial interest in the Province of Lower 
Canada. In consequence of the want of a registry, and the indeterminate 
character of mortgages, or of claims having the effect of mortgages under the 
French law, it is alleged, and we believe with justice, that it is impossible to 
discover the encumbrances which may exist upon real property, and conse- 
quently that it is unsafe either to buy real property or to lend money on its 
security in the Province. The impossibility of obtaining money, even when 
good security under a different state of the law might be offered for it, is also 
said to operate very prejudicially on the owners of fixed property, who sce their 
estates frequently taken from them and sold in execution for a trifling debt, 
which it would have been easy for them to discharge if capitalists were not 
deterred by the state of the law from lending money. 


2. On the other hand it is maintained by some, that the introduction of Regis- 
try Offices would be productive of more evil than good; that the trouble and 
expense of them would be very considerable, and the consequent exposure of 
private affairs, not only unpleasant but mischievous; and that, in consequence 
of the numerous claims which, under the law of the Province, take precedence 
of mortgages, a registry would not of itself afford the desired security, but that it 
would be necessary, in order to make it efficient, to alter great part of the law of 
the land, and the very part of it to which the people are from long habit 
most attached, and which they understand the best, the part on which all their 
domestic arrangements depend, which regulates their marriages, makes a pro- 
vision for their offspring, ensures the due guardianship of minors, and protects 
the interest of those who are incapable of acting for themselves. 


3. In order to put this in a clearer point of view, it must be explained that 
the word “hypothéque” has a far more extensive meaning than that of “ mort- 
gage” in England. The English mortgage, as is well known, is a conveyance 
of the legal estate, whilst hypothecations, under the Civil Law, are effected in 
several other forms, and sometimes without any form at all. In Canada, hypo- 
théques are implied by far the greater number of pecuniary obligations which an 
individual can lie under, not only such as he has contracted voluntarily before a 
notary, but the most important of those which devolve upon him from his station 
in society, as well as all which may be imposed upon him by any judgment of « 
competent court ; and, according to these three general distinctions, hypothégqics 
have, by some writers, been divided into conventional, legal and judicial. 


4. These different sorts of mortgage affect the whole of a man’s possessions, 

and extend not only to all property which he had at the time of contracting the 
obligation, but to all which he may subsequently acquire. There is nothing to 
secure their publicity, but, on the contrary, the law even favours secrecy by 
Hoposing it on notaries before whom hypothéques are passed; so that a person 
who has been in long possession of an estate, and belicves it quite secure, is liable 
to find it suddenly wrested from him by the production of a deed, the existence 
of which he had no means of discovering at the time he acquired it. The evi- 
dence appended to this Report coutains ample statements and illustrations of the 
Inconyenicnce arising from the circumstances we have just described. 
_ 5. The evil is the more unqualified in Lower Canada, because the Crimin:! 
Law of England having been introduced, while the Civil Law remains as before, 
the punishment which was applied by the French Criminal Code to persons 
making false declarations that their estate was’ free from incubrance, has evased 
toexist. It is disputed how far this law (denominated Stellionat) was efhicient 
in France, and certainly the frequent complaints and reforms attempted of the 
system in that country, would appear to show that the check was far from 
adequate ; but whatever may have been the extent of its operation in Lower 
Canada, it is wanting. A Bill for establishing it passed the Assembly this 
year, but late in the session, and it did not reach a decision in the Legislative 
Council. We would not be understood to convey any opinion on the merits of 
the law of Stellionat ; our object here is merely to note the fact that it does not 
exist in Canada. 
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6. We will now mention some of the most prominent in each of the three 
classes of hypothéques above-named. 


7. Conventional hypothéques. In these are comprehended not only what we 
call mortgages, but every other species of obligation, bond or security that 
a man can voluntarily enter into or acknowledge, provided he do so formally 
before a notary. As an instance of the extent to which they are carried, we 
find it in evidence before a Committee of the Legislative Council, that a certain 
country merchant was in the habit of calling in a notary at the end of every 
year, and causing all his customers to pass acts before that functionary for the 
balance of their year’s accounts, every one of which acts had the force of 
a general mortgage upon the property of the persons passing it, though perhaps 
none of them might have been aware of what they were doing. (See Evidence 
given by Mr. J. Fraser before the Committee of the Legislative Council, 
1836.) 


8. Legal hypothéques, called also “ tacit.” 


In this class are comprehended all the obligations on property that the simple 
action of the law imposes upon a man as a member of society. The most impor- 
tant of them may be enumerated as follows :— 

1st. The dower of his wife, uniess barred by an antenuptial contract. 

2d. Security to his ward, in the event of his being appointed guardian to any 
minor, which he may be without his own consent, the office being, in many 
cases, compulsory. 

3d. The same obligation in the event of his being named curator, that is trustee 
or administrator of any interdicted person, which office likewise may be com- 
pulsory. 

4th. The obligation of an heir entering on his inheritance subject to the pay- 
ment of the debts of the person from whom he received it, or “sans benefice 
d’inventaire.” 

5th. And, lastly, the liability of public servants for the due performance of 
their trusts. 

The wife’s dower, moreover, is the inheritance of the children of the marriage, 
and consequently an entail is created by it as well as a life-interest. The cus- 
tomary dower is one half of all the real property possessed by the husband at the 
time of contracting the marriage, and of all that he may acquire by inheritance 
afterwards. 


9. Judicial hypothéques. These comprehend all judgments given against a 
person in a competent court of justice ; and they have each the force of a general 
mortgage on the whole of his property. They are registered, however, in the 
office of the prothonotary of the court, and must necessarily have, to a certain 
extent, a publicity which hypothéques of the other two classes need not have. 


10. From the preceding review, it is clear that the extent of vague, general 
and undetermined hypothéques, is immense; and it seems obvious that the 
number of husbands, guardians, curators and persons accountable for public 
monies, must far exceed borrowers of money upon mortgage. 


11. This state of the law has not continued without some attempt to remedy 
the inconveniences arising out of it. An Act was passed by the Local Legislature 
in 1829 (9 Geo. 4, c. 20), for the discovery of secret incumbrances, and for the 
confirmation of titles to persons acquiring real property by purchase. This 
measure was intended to provide a substitute for the old process of “ Décret 
Volontaire,” or voluntary sheriff’s sale, by which means, though in a more 
expensive manner, a good title might previously have been sought for; and the 
Act was in great measure modelled on an edict published in France in 1771. 
Under its provisions, a person applying to the Court of King’s Bench for a con- 
firmation of title, must go through certain formalities, and advertisements must 
be issued for a certain length of time, after which, if no opposition is made, a 
confirmation is obtained from the Court, securing the proprietor against all 
secret incumbrances, save those which may have their origin in dower, or in the 
rights either of married women or heirs in entail, or, lastly, in rent or feudal dues 
to the seigneur. 


12. This Act has been extensively called into operation, and decidedly pro- 


ductive of good, but it is still much short of whatis required. In the first place, 
as 
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as by its nature it is confined to cases of sale, it can only be useful to the actual 
purchaser of real property, and can afford no security to the lender of money on 
mortgage; nor can the difficulty be surmounted by a fictitious sale, for no such 
proceeding could be resorted to on seigneurial land, without giving to the 
seigneur a claim to the heavy fine of one-twelfth on the mutation of property. 
In the next place, an important class of tacit or legal mortgages, as above-stated, 
remains unextinguished. And lastly, the time requisite to obtain a confirmation 
of title, even without opposition, is not less than four months, at an expense of at 
least 10 7., which expense and delay must of course be largely increased by oppo- 
sition. 


13. In order to complete a view of the law as it at present stands in the Pro- 
vince, it is necessary to state, that by the local Act 9 & 10 Geo. 4, c. 77, mort- 
gages on soccage lands were made special; and by the 10 & 11 Geo. 4, c. 8, 
offices were established in the five counties of Drummond, Sherbrooke, Stanstead, 
Shefford and Missisquoi, for the registration of all deeds or instruments atiecting 
immoyeable property held in free and common soccage; and all such deeds or 
instruments then existing were required to be registered within 12 months from 
the passing of the Act, and future deeds were not to be valid until enregistered. 
The same provisions were extended to the counties of Ottawa, Beauharnois and 
Megantic, by a subsequent Act of 1 Will. 4, c¢. 3; and to the counties of Two 
Mountains and Acadie by the 4 Will. 4, c. 5. All these Acts, however, as they 
are confined to lands held in free and common soccage, go but a small way to- 
wards attaining a general system of registration; and, moreover, by a practice 
too common in this country, they are all temporary, and expire in 1838 ; so that 
if the legislation of the Province be subjected to the suspension threatened by 
recent proceedings of the Assembly, they will fall tothe ground. It is necdless 
to point out the confusion which must ensue in the rights of property in the 
townships, should such prove to be the event. 


14. In addition to the Acts above recapitulated, we may observe, that, notwith- 
standing the popular objections we have already alluded to as being urged 
against Registry Offices, and others of a more lJatent nature, to which we shall 
subsequently advert, the necessity has been repeatedly admitted by both 
branches of the Legislature, of giving more publicity to acts passed before nota- 
ries, and of affording greater security to creditors having claims on real property. 


15. In 1823 the House of Assembly resolved to take into their consideration 
“The passing of a law for the public registration of instruments conveying, 
charging or affecting real property, with a view of giving greater security to the 
possession and the conveyance of such property, and to commercial relations 
in general.” In December of the same year a Bill passed the Council, and was 
committed in the Assembly, “ For the enrolment (insinuation) of deeds and 


instruments affecting property by way of mortgage or hypothéque.” 


16. Early in the year 1825 the House of Assembly resolved, “ That it was 
expedient to provide that more ample publicity to certain acts passed before 
notaries bearing mortgage (hypotheque) be afforded in district subdivisions.” 


17. In 1826 the House of Assembly resolved :— 


“1. That every purchaser of real property has the indubitable right of ascer- 
taining what charges and mortgages encumber the property which he is pur- 
chasing. 

“2. That every creditor is entitled to ascertain what real property of his 
debtor is liable to the payment of his credit, and the charges and mortgages 
with which such property is encumbered. te 

“3. That the existing laws do not give -purchasers of real property any 
means of ascertaining what charges and mortgages encumber the property which 
they are purchasing. 

“4. That the existing laws do not give creditors any means of ascertaining 
what real property of their debtors is Hable to the payment of their credits, nor 
what are the charges and mortgages which encumber such property. 

“5. That from the want of means of procuring for purchasers a knowledge of 
the charges and mortgages which encumber the real property which they are 
purchasing, and for creditors a knowledge of what real property of their debtors 
is liable to the payment of their credits, and what are the charges and mort- 
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gages which encumber such property, there have resulted, and do daily 
result, frauds, destructive of all confidence, the ruin of bond fide purchasers and 
creditors, the depreciation of real property, contempt of the laws, and the 
deterioration of public morals in this Province. 

“6, That it 1s expedient to make legislative provision for giving to pur- 
chasers of real property the means of ascertaining the charges and mortgages 
which encumber the property they are purchasing, and for giving to creditors 
the means of ascertaining what real property of their debtors is liable to the 


Ss 
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payment of their credit, and what charges and mortgages encumber such pro- 


perty.” 
A Bill founded upon these resolutions was read twice, committed, and dropped. 
18. In February 1827, a similar Bill, ‘ For making privileges and mortgages 
public, and for the security of creditors and of purchasers of real property,” 
was introduced, and likewise failed. 


19. Secing, then, the just and liberal views expressed by the Assembly more 
than 10 years ago, we think it fair to presume that the want of any satisfactory 
provisions on this important subject should be attributed to the state of political 
dissension in which the Province has continued since 1823, and to the fact that 
the question has unfortunately always been considered one of party, rather than 
to a desire in any part of the Legislature to adhere to institutions no longer 
fitted to the intelligence of the age and the wants of the people. 


20. We regret that we cannot make this statement without adding that there 
are, nevertheless, some symptoms of a latent apprehension that the ultimate 
effect of the introduction of Registry Offices will be to deprive the present land- 
holders, of French origin, of a portion of their possessions in the seigneurial 
counties on the banks of the St. Lawrence, and transfer them to British settlers. 
It certainly is very probable that the introduction of Registry Offices, and the 
facilitating commutations of tenure, may have the effect of introducing a greater 
number of English settlers into the seigneuries; but we cannot admit the sup- 
position that such a result would be disadvantageous to the population of French 
origin already established there ; on the contrary, we should confidently expect 
that the flow of capital into these districts, and the emulation consequent 
thereon, would lead to the improvement of their agricultural system, the de- 
velopment of the resources of the country, and the ultimate advantage of all 
classes of its inhabitants. We think the inhabitants of the seigueuries could 
not fail to derive benefit from a system that. would tend to raise the value of 
property, to supply the wants of agriculture, and to afford to landholders a pros- 
pect of obtaining loans of money at a lower rate of interest. 


21. There is, lowever, we must confess, one discouraging feature in the 
prospect, which we would mention, not for the purpose of exciting ungencrous 
or unjust suspicions against any class, but as an illustration of the manner in 
which unequal laws are liable to operate with a like injuriousness to all parts of 
acommunity, as well those to whose benefit they might, at first sight, appear 
conducive, as the rest. By the Act of 1774, confirmed in that particular by the 
one of 1791, Roman-eatholies in all the seigneuries are required to pay a tithe 
to their clergy of one twenty-sixth of their produce in corn, whilst Protestants 
are exempt (partly by the same Acts and partly by custom) from any payiment 
of tithe whatever. That such an inequality im the law must tend to create 
a desire, not only on the part of the receiver, but also on the part of the payers 
of tithe, to keep Protestants out of a parish, is sufficiently obvious; for, if 
half of the lands in any parish were to pass into the hands of Protestants, the 
support of the Catholic clergy wouid fall, of course, with very inercased weight 
upon the occupiers of the other half. Until some alteration be made in this 
respect, it cammot be expected that any measure will be well received which is 
supposed to promote the introduction of Protestants into the seigneuries. 


22. Having thus reviewed the existing state of the law, and adverted to the 
disposition of the Legislature, we have to express our opinion that a very efficient 
improvement of it, and the introduction of a system of registry, is most desirable. 
In France, in Louisiana, and, we believe, in every country where the law origi- 
nally admitted of such extensive hypothéques, something has been done to 
correct the evil of them by registration. An account of the main features of the 
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reformed system in France may be found in the Appendix, in the Evidence of 
the Solicitor-general, and in a paper communicated to us by Mr. Walker, a 
distinguished member of the bar at Montreal. In the latter paper also, is con- 
tained an account of the law, as it has been amended in Louisiana. 


23. In this Province a Bill was passed by the Legislative Council during the 
present year, but lost in the Assembly, containing provisions to the following 
effect : 

To make mortgages and hypothéques of every kind special, except such as 
should be created by judgment in a court of law. 

To abolish customary dower, and require that im marriage-settlements on the 
wife or offspring, any nnmoveables to be charged should be specially described, 
and the sum of money for which they are pledged be set forth. 

To extend the Provincial Act of 9 Geo. 4, ¢. 20, so as to extinguish by the 
same process every description of encumbrances, save only of heirs in entail, 
seigneuria! dues, or such as may be reserved in the act of confirmation itself. 

A copy of the Bill, as well as of the Committee’s Report, and evidence on 
which it was founded, is contained in the Appendix. 


24. And in Mr. Walker’s paper above referred to, as well as in some clear 
and able letters published by Mr. Badgley of the Montreal Bar, under tue sig- 
nature of “ Civis,” will be found a detail of various other alterations propescd as 
improvements of the existing law. We do not think it necessary to describe 
them here. They will be seen very well stated by their authors themselves in 
the Appendix. 


25. Our notice has further been drawn to a suggestion, that although the 
establishment of a complete system of registry in the seigneuries may be unat- 
tainable, the custom of the Province in respect of encumbrances of land, might 
be improved by being somewhat assimilated to that of England ; for instance : 

That conventional hypotheques should be made to consist always of a convey- 
ance of the legal estate, with an equity of redemption, or of a deposit of the title- 
deeds with a like equity, or of a confession of judgment. 

2dly. That judgments should be docquetted, as in England, under the statute 
of 4 and 5 Will. & Mary, c. 20. 

3dly. That for legal hypothéques and customary dower, should be substituted 
a power in the King’s Bench of each district, to assign reasonable maintenance 
to widows, to appoint guardians in the manner in which it is done by the Court 
ot Chancery in England, and to do other acts for obtaining those ends, by the 
pledging of a specific portion of a man’s lands, which now are provided for by 
causing all his estates, present and future, to be pledged secretly and generally, 
and for a contingency which may never arise. 


26. Inasmuch as the subject is one which we cannot at present recommend to 
be dealt with except by the Provincial Parliament, we think it needless to enter 
into a comparison of the merits of the several suggestions that have been made. 
it seems to us enough on this occasion to submit our opinion that the present 
system is highly cbjectionable; that the establishment of a well-digested law of 
registry is very desirable, and that at an carly opportunity after the restoration 
of union and cfheicncy to the institutions of the Province, this subject should be 
cay recommended from the Throne to the attention of the Provincial Legis- 
ature. 


VI.--APPORTIONMENT OF CUSTOMS’ DUTIES BETWEEN THE TWO 
PROVINCES, AND EFFECTS OF THE CANADA TRADE ACT. 


_ 1. We have inquired into this subject, in obedience to the directions contained 
m paragraph 83 of our Instructions. The disagreement between Upper and 
Lower Canada on the subject of revenue, led to the project of reuniting the 
Provinces in 1822; and, when that was abandoned, to the Canada Trade Act. 
Under this Act, the duties of customs being levied entirely at the Ports of 
Quebec and Montreal, are afterwards divided between the two Provinces by 
arbitrators appointed for the purpose once in every four years. 
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2. The difficulties that would arise on the subject of customs’ duties were 
foreseen and urged by Mr. Lymburner, when the division of the Proyinees was 
still only a project; and they did commence within a twelvemonth after the 
separation took place. At first, however, and for several years afterwards, they 
were met by a serics of agreements between Commissioners appointed from time 
to time by the two Legislatures, according to which agreements Lower Canada 
imposed many fresh customs’ duties, but Upper Canada was always admitted to 
a definite share of their produce. This proportion was progressively increased 
from one-eighth to one-fifth of the revenue. But in 1819 the subsisting agrce- 
ment between the two Provinces having come to an end, it was found impossible 
to form a new one ; claims, moreover, of the Upper Province had grown up for 
certain arrearages, and had already been for some years in dispute ; and when 
Commissioners were called together in 1821, they were obliged to separate with- 
out effecting anything, and manifested their impression that all further attempts 
to negociate would be fruitless. Petitions were then presented to His Majesty 
from Upper Canada, and the matter, accompanied by an infinity of labour and 
contention in the two Provinces, was carried into the wifes Parliament, where 
it brought on, as we have above stated, an attempt to unite the Provinces, and 
afterwards the Act of 3 Geo. 4, c. 119. 


3. The following are the awards that have been made under this Statute to 
Upper Canada :— 


For arrears due at the time the Act was passed, and for the subsequent period 
up to the 1st July 1824, one-fifth of the whole duties. 

For two periods of four years, from 1st July 1824 to Ist J uly 1832, one-fourth 
of the same. 

For four years, from the latter date to the present time, one-third of the 
duties. 

The next period for making an award will be in Spring 1837. These arbi- 
trations are all supposed to have been made on the basis of population only, and 
it does not appear that data exist on which to proceed according to any other 
principle. The awards are not, we believe, satisfactory to either party ; and it 
will be seen by the Evidence of the principal officers of customs (Mr. Jessop and 
Mr. Hall) that they consider the Upper Province to receive at present more than 
its due proportion. 


4. During the last session of the Legislature of Lower Canada, an Act, called 
“ The Inland Customs’ Act,” was passed, (6 Will. 4, c. 24,) into which.a clause 
was introduced for the purpose of ascertaining the exact quantity of goods 
passing from the Lower to the Upper Province, by means of the custom-houses 
established on the two principal lines of communication, the St. Lawrence and 
the Ottawa: a copy of the clause is placed in the Appendix. In the opinion, 
however, of Mr. Jessop and Mr. Hall, the enactments are insufficient’ to attain 
the object in view; and even though the Act were amended in the way sug- 
gested by them, we think it extremely doubtful whether both provinces would be 
satisfied with an arbitration based upon the result, or prefer it to the present 
mode of proceeding on the basis of population only. 


5. As Upper Canada can obtain a communication with the sea only through 
Lower Canada, or some of the United States, she would probably, if we suppose 
her for a moment in the condition of an entirely independent state herself, be 
made to pay, in some way or other, for the privilege; as, for instance, by 
a transit duty on the merchandize which would have to pass through a foreign 
country in order to get in or out of her territory. And if Upper and Lower 
Canada had both been independent states when they disagreed about the 
apportionment of these duties, one of three things must have happened : the 
intercourse between them must have been suspended, and the external commerce 
of the Upper Province turned through a less convenient channel, or they must 
have sought the arbitration of a friendly power to settle that for them which 
they could not settle for themselves ; or, finally, they must have gone to war 
about it. We cannot, therefore, but consider it fortunate for both provinces, 
that the right, or rather the duty, of interference existed in, and was exercised 
by Great Britain, as the head of the empire to which they belong. 


6. In the part of the Trade Act, therefore, that relates to arbitration, we can 


see nothing to complain of. It appears, indeed, that Upper Canada cannot Bae 
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her share of any British duties, except those levied under the Act of 14 Geo. 3, 
c. 88, and we have not been able to discover a reason for the exclusion ; but by 
a Report we annex from the collector of customs (Appendix No. 1,) the amount 
affected does not seem to be considerable, and unless there be some better ground 
for it than we can hear of in the Province, we doubt not it will be readily removed 
at the first convenient opportunity. With the exception of this defect, as it cer- 
tainly would seem to be, although the information we can obtain on it is too 
scanty to allow us to offer a positive opinion, the principles on which the clauses 
respecting arbitration are framed seem to us equitable: England had no object 
of her own in view in the enactments, and there is no idea of enforcing them 
a day longer than is necessary for the good of the parties concerned. 


7. There are, however, other clauses in the Bill, which, although they may 
be equally justified by the necessity of the case, are, nevertheless, open to more 
serious objections at first sight: we mean the 28th and 29th sections, by which 
the Lower Province is virtually deprived of the power of altering the duties 
levied in her ports ; and neither Province has the power singly of increasing or 
taking off any impost. The prohibition extends to all duties of customs levied 
under the authority of the Provincial Legislature ; it therefore has had the eftect 
of making permanent taxes which were only imposed for a limited period, and 
has even recalled into existence some that had expired when the Act was passed. 
The “ad valorem” duties of 2 $ per cent., imposed by the Provincial Parliament 
on certain goods, by the Act of 55 Geo. 3, c. 2, would have ceased in 1823 had 
it not been for the operation of the clauses in question, under which they have 
been continued to the present day; and by the retrospective effect of the Act, 
other duties on tea, wines, spirits and molasses, which had expired in 1819, 
were revived, and have been equally continued ever since. They were levied 
under an Act of 53 Geo. 3, and amended by 55 Geo. 3, c. 3, both Provincial 
Acts. To illustrate the operation of the inconvenience in the other direction, we 
may remark that the Legislature of Upper Canada had occasion to apply in 1824 
for an increase of duty on several articles, but was refused. 


8. Since the whole of the revenue of Lower Canada is, with few exceptions, 
raised by duties of customs, the House of Assembly is by the operation of the 
Trade Act essentially cramped in the exercise of one of the most important 
functions of a representative body. They have a larger revenue than they want 
for any of the ordinary purposes of Government, without the power of reducing 
it by taking off taxes ; and this superabundant revenue is consequently applied 
by them to many purposes, which perhaps, in their own opinion, and certainly 
in ours, would be better provided for either wholly or in part by local assessments, 
such for instance as the expenses of gaols, the maintenance of schools, and the 
repair of highways, bridges, &c.; and thus it happens that the inhabitants of 
parishes or districts are first prevented from having in their own hands the ma- 
nagement of the affairs in which they are immediately concerned, and then 
reproached by their political opponents with an incapacity for public business. 
We cannot help making these remarks, because we think that, in the present 
particular at least, the leaders of the popular body have shown a laudable 
desire to get out of what has been called the French system, a system which 
made the Government everything and the people nothing ; and that their oppo- 
nents have laboured, and are still labouring, to perpetuate the vices of a condi- 
tion, the evils of which, as far as they hurt themselves, they are ever loud in 
denouncing. We need scarcely say that we allude to the frequent failure of 
Bills for the election of township and parish officers, and for the management 
of other matters of local concernment. 


9. Every reason therefore concurs to make us wish that each Province could 
be enabled to raise and regulate its own revenue, but the difficulties that stand in 
the way are greater than we have heard any good suggestion how to surmount. 
While we should be happy to see any plan by which the two Governments could 
be made independent of each other in this respect, we are forced to acknowledge 
that we cannot propose one. We adopt the conclusion then that the necessity of 
the present arrangement justifies its continuance ; and that until a better method 
can be pointed out of guarding against the confusion and disagreement which 
preceded the Trade Act, it could not be repealed without far more injury than 
benefit to the Provinces. 
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10. Before we leave the subject of the trade of Canada, we feel it right to 
notice a hardship, of which complaint has, we think, with reason, been made to 
us. Cattle, grain, potash and other articles of agricultural produce are admis- 
sible in Canada, free of duty, from the United States; but the same articles, if 
of Canadian growth, are charged with a heavy duty on passing into the States, 
It was represented to us in the townships that persons crossing the frontier, for 
business or for pleasure, were sometimes charged with a duty for the horses on 
which they rode; and we have even heard it asserted that, in the case of a per- 
son who happened to possess property on both sides of the frontier, an attempt 
had been made to charge him with duty when he removed his cattle from one 
pasture to the other. 


11. With respect to the general state of duties, we would beg to refer to the 
evidence of the officers of customs, and to point out that they agree in thinking 
that the tobacco duties require alteration. 


VII.—EXECUTION OF THE RECOMMENDATIONS OF THE CANADA 
COMMITTEE in 1828. 


1. In the 84th and 85th paragraphs of your Lordship’s Instructions, the 
question proposed to us is: ‘“‘ Whether the recommendations of the Canada Com- 
mittee of 1828 have, to the full extent of His Majesty’s authority and legitimate 
influence, been carried into complete effect, or whether there is any, and, if any, 
which part of their advice, which it yet remains with His Majesty to execute °” 
And in calling upon us for this inquiry, your Lordship has put us in possession 
of a Minute by your immediate predecessor, embodying the result of an investi- 
gation into the same question while he held the seals of the Colonial Depart- 
ment. 


2. After carefully examining into the subject, the principal point on which we 
can find that any doubt could be raised on the question proposed to us, is the 
fulfilment by the Government of the recommendations respecting the Legisla- 
tive Council. The opinion expressed by the Committee was, that a more inde- 
pendent character should be given to the Council, that the majority of its mem- 
bers should not consist of persons holding office at the pleasure of the Crown, 
and that any measure which tended to connect this branch of the Constitution 
more intimately with the interests of the Province, would be highly advanta- 
geous. If these recommendations are satisfied by the appointment of a large 
number of new councillors, none of them dependent on the Government for 
their income, but all living by their own means, and possessing property or 
engaged in pursuits connected with the general interests of the country, we have 
to report that the advice of the Committee has been followed. But if, on the 
other hand, their words be taken to imply that a change ought to have been 
made in the political character of the body, we can only repeat what we ob- 
served in paragraph four of our preceding Report on the Council itself, that there 
does not appear to have been an alteration effected in that respect. We, how- 
ever, have already remarked in the passage in question, that there is no ground 
to assume that the Committee intended it to be understood that the Council 
should be made to harmonize in every respect with the Assembly. On the 
Judges’ seats in the Council the advice of the Committee has been executed. 
With respect to the Chief Justice, however, it may be doubtful whether, when 
the Committee recommended that he should be left in the Council, because his 
presence there might “be occasionally useful,” it was contemplated that he 
should be continued there as Speaker. 


3. Having made these observations, in order to guard against any misconstruc- 
tion on the preceding topic, we have to state that, after our investigations on the 
spot, we can confirm the general accuracy of the statements in Lord Aberdeen’s 
Minute, and, consequently, the accuracy of his Lordship’s conclusion, that His 
Majesty has, to the utmost extent of his constitutional power and influence, ful- 
filled and displayed his willingness to go beyond the recommendations of the 
Canada Committee in 1828. 

4, In 
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4. In this declaration we would not wish to be understood as conveying the Vil. 
result of a general review of the whole conduct of Government since 1828, or aN Execution of recom- 
unqualified approval of everything that has passed subsequently to that period, mendations of 
but simply a statement of the fact that the Executive Government has done al] ©#%ada Committee 


within its power to fulfil the advice of a Committee of the House of Commons, phen 
which was admitted, at the time, to present a just, impartial and liberal view of 
what was requisite for the good of the Province. 
VIII.—EDUCATION. 
VIII. 
1. We feel that we ought not to close our General Report without saying a Education. 


few words on the state of education in the Province, though we regret that it is 
not in our power at present to go into the subject at any length. 


2. On the 21 December 1829, a Despatch was addressed to the Secretary of 
State, by Sir James Kempt, to which we would refer (Appendix No. 1), as ex- 
hibiting a correct view of the means of public instruction then existing in Lower 
Canada ; since which time, although great liberality has been evinced on the 
part of the Provincial Legislature, and a strong desire to advance the cause of 
general education manifested by the Executive, we regret to say that the pro- 
gress has not been, as far as we can judge, such as might have been expected. 
The entire proceeds of the Jesuits’ estates have been dedicated by Government, 
since the date of Sir James Kempt’s despatch, to the advancement of education ; 
and a total sum has been appropriated to the same purpose by the House of 
Assembly, of 172,519 7. 5s. 9d., being on an average 24,645 /. 14s. 3d. per 
annum, or about one-nfth of the total revenue of the Province. The Royal Insti- 
tution, partly owing to the extensive operations carried on by the Legislature 
through different channels, and partly from other circumstances, has fallen into 
neglect, and we fear that any attempt to revive it or make it efficient would he 
unavailing. The allowance of 2,000 /. per annum for the support of its schools, 
continued to be made by the Legislature up to 1832, but in the latter year the 
grant was reduced to 1,265 /., and has since been discontinued altogether. The 
schools, however, under the management of the institution, may still, under cer- 
tain conditions, receive the allowancethat is made generally to all elementary 
schools in the Province. 


3. By the Despatch which we have referred to it will be seen, that an Act was 
passed in 1829, for the encouragement of elementary education, which was to be 
in force three years; and we find that Acts were passed, amending and explain- 
ing its provisions, in the two following years, 1830 and 1831. {n the latter 
year, also, a Standing Committee was appointed in the House of Assembly, to 
report, from time to time, on all subjects connected with education, by which 
Committee, renewed, as it has subsequently been, at the commencement of every 
session, several very valuable Reports have been presented to the House. The 
_Views entertained in them appear to us generally so judicious, that we can only 
lament that they have not been more extensively acted on by the House to which 
they were addressed. 


4. Thesystem established in 1829, wasfurthercontinued, bysuccessiveenactments, 2 W. 4 
to the 15 May in the present year; but a Bill which would again have continued 4 W- 4 
it failed in the late session, so that the elementary schools are left for the present ce 
without any support from the Government. We find that as the grants made by 
this Bill were tar more extensive than in any that went before, and would, in the 
whole, have amounted to nearly 40,000/., it was thrown out by the Council, 
principally on the ground that if it had passed, sufficient money would not have 
been left in the Provincial treasury to discharge the long arrears of salaries due 
to the public officers. In the Report, however, which the Committee of the 
Council made on this Bill, additional reasons for rejecting it are set forth, based 
on the ill success of the former grants, on the danger of liberality degenerating 
into prodigality, and on the extent of the powers that the Bill bestowed upon 
county members. A copy of this Report, and of certain resolutions founded upon 
it by the Council, is placed in the Appendix No. 3. 
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5. But though this Bill was lost, two others respecting education were passed ; 
one under which special grants were made to particular schools or colleges to 
the amount of 7,620 /. sterling ; another by which Normal schools, or schools for 
the formation of teachers, were established in the cities of Quebec and Montreal. 


6. We have placed in the Appendix an extract from Lord Aberdeen’s Despatch 
of 1 January 1835 (Appendix No. 2), explaining the grounds on which the Royal 
Assent was refused to a Bill that had passed in 1834, for very generally conferring 
a corporate capacity on all institutions for education in the Province. A Bill of 
somewhat a similar nature, but framed apparently with an advertence to Lord 
Aberdeen’s objections, was passed this year, but it received some amendments in 
the Council, and was not returned to the Assembly till after there had ceased to 
be a quorum in attendance. 


7. The general system of elementary education established by the successive 
enactments we have described, commencing in 1829, may be stated as follows. 
The whole Province is divided into school districts, which, under the Bill that 
expired in May last, amounted to 1,344, and by the Bill which was lost in the 
first session of this year, would have been increased to 1,657, notwithstanding the 
repeated comments of the Standing Committee of the Assembly upon the excess 
in their numbers. In each district a school may be established at the discretion 
of the visitors, and an additional one for girls in each parish; a parish generally 
containing several districts. Every school may receive from the funds of the 
Province a grant of 20/. per annum, provided no greater charge than 2s. per 
month is made for the education of each scholar, and that 20 scholars, at least, 
have been in regular attendance during a certain portion of the year. In any 
school where there are not less than 20 scholars paying this sum for instruction, 
the trustees have power, under certain restrictions, to admit a proportion of poor 
children gratuitously. Half the expense of erecting school-houses is often granted, 
provided such half does not exceed 50/7. The sum of 10s. per annum is allowed 
to be distributed in each school by the visitors, in prizes or rewards amongst the 
children. 


8. Visitors are appointed for each county, consisting of the following persons : 
the resident members of the Legislative Council, the members of Assembly 
returned by the county, the superiors and professors of all colleges in it, the 
presidents of all societies for promoting education ; to whom are added in each 
parish, but for the parish only, the minister of the most numerous religious 
denomination, the senior justice of the peace, and the senior militia officer. 
These visitors (or any three, or latterly two, of them,) are required to visit 
annually all the schools in their respective counties, and must certify all the 
documents which are necessary to obtain the various grants of money which have 
been enumerated ; public examinations are also to be held by them once a year. 


9. In each school district, moreover, there are three trustees, chosen by persons 
qualified to elect members of the Assembly, and empowered to hold the property 
which may belong to the school, and to receive benefactions and bequests, within 
certain limits, notwithstanding the laws of mortmain. 


10. The Bill of 1836 further went to authorize school districts to assess them- 
selves, with the consent of a majority of the persons qualified to vote at elections 
for Members of Parliament, for the erection of school-houses or the support of 
schools; and the Bill also provided for the establishment of one superior or 
model school in each parish, the master of which might be paid out of the 
public funds a salary of 50/4. a year, provided an additional sum of 20 Z. were 
raised for him by the parish. 


11. That the system of which we have given this rapid outline has been much 
abused, is sufficiently shown in the valuable Reports which we have already men- 
tioned of the Standing Committee of the House of Assembly. The principal 
defects seem to have been, the want of a central board or authority to direct and 
control the working of the system, a want of qualification in the teachers, and the 
want of attendance in the children; the want of sufficient exertion on the part of 
parents in general, arising perhaps from the too prevalent impression that the 
education of their children is a matter of concern for the Government, and not for 
themselves; and, lastly, the want of power to raise money for the support of schools, 
even where there might exist amongst the majority of the inhabitants a cans ta 
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subject themselves to assessments for the purpose. The Standing Committee, 
in their first Report for 1836, expressly state that the liberality of the Legis- 
lature in support of some societies “ had paralyzed their efforts instead of 
stimulating them.” 


12. The failure of the Board of Education, which was instituted under the 
name of the Royal Institution, might at first be regarded as a fact tending to 
discourage any future plan for the creation of a central authority, to be entrusted 
with the control of all establishments for elementary education in the Province ; 
but we think that errors were committed in the formation of that Board which 
would now be avoided ; and if we are not deceived in the hope we entertain 
that the laudable efforts, lately begun, to introduce a general system of education 
in Ireland are proceeding successfully, we would recommend that the fullest 
information respecting the working of that system should be sent to Lower 
Canada; for where such abundant proof exists of a willingness to engage in the 
generous enterprise, we cannot doubt that any hints to be derived from successful 
p-actice in other countries would be well received *. We are happy to be able 
here to add, that the Report of M. Cousin on the state of education in Prussia, 
as well as several works on the subject of education in the United States, are 
beginning to attract notice in the Province. 


13. We do not think that the system of supporting schools entirely, or even 
principally, out of the general revenue of any country isa good one. We think, 
on the contrary, that the funds for elementary education should be supplied from 
the following sources : 


First. From a general assessment on all property within the parish or school 
district, on the principle that as education is a matter in which the public good 
is concerned, every inhabitant ought to contribute to it in proportion to his 
means; and also because the expenditure of money, raised in part by local assess- 
ment, is likely to be better superintended and more carefully watched by persons 
on the spot, than the expenditure of money supplied entirely out of the general 
revenue. 

Secondly. By a grant from the public purse of the Province, which grant, 
however, should never exceed the amount of what is levied by local assessment. 
The general revenue in Canada being sufficient, and more than sufficient, for 
all ordinary expenses of Government, it is but reasonable that a portion of it 
should be applied to reduce the amount of local assessments. 

Thirdly. By payments from the children themselves, or rather from their 
ae for the reason that what people get for nothing they are apt not to value 
righly. 


14. With respect to the superintendence of the elementary schools, we think 
trustees and inspectors should be elected by the rate-payers in each parish or 
school district, who should correspond with, and be in subordination to, 
a central board established in each of the districts into which the Province 
is divided. In Quebee and Montreal we think that the board ought to be 
composed, at least in the commencement, of the persons who have been already 
constituted a committee for the management of the Normal schools, and that in 
the other districts hoards should be formed, as nearly as possible on the same 
principle. The control exercised by the visitors appointed by the recent Acts of 
the Legislature, has been, as far as we can judge, neither satisfactory nor 
efficient. That it was insufficient to check jobbing and malversation, appears 
to be admitted in the Reports made to the Assembly, whilst the possible employ- 
ment for political purposes of the patronage, which was afforded by it to mem- 
bi of hig Assembly, is objected to, and we conceive not without reason, by the 

ouncil. 


15. With respect to the very important question, how far elementary schools 
should be charged with the duty of affording religious instruction, we must 
confess frankly, that we have not sufficient information to enable us to express 

a decided 
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* Since this passage was written in our Report, we have had the satisfaction of Icarning that the 
Rev. Mr. Holmes, one of the Roman-Catholic clergy in this city, and a very intelligent and active 
member of the seminary of Quebec, has gathered much information on the subject in Ireland during a 
Visit to Europe in which he is now engaged, with a view to the promotion of education. 
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a decided opinion. As a general principle, we cannot hesitate to declare, that as 
it is highly important that such schools should be as comprehensive as possible, 
so is it, in our opinion, desirable that the religious instruction imparted in them 
should embrace only such general doctrines as all who are Christians may agree 
in; but whether a plan of this sort would be suitable to the present state of 
Lower Canada is a question on which we are not prepared with an answer. ‘There 
is a deep sentiment of religion spread, we believe, over the whole population of 
the country, and we are happy to bear testimony so cordially as we can do, that 
it is accompanied with fewer feelings of acerbity of the followers of one creed 
towards another, and particularly of Protestants towards Catholics and Catholics 
towards Protestants, than perhaps in any country where distinctions so marked 
and so numerous exist. From this we might not unreasonably be led to expect 
that a system of education founded on the truly Christian principle of toleration 
and general charity would not be unattainable; if we further, however, venture 
to express a hope that such a plan may be pro osecuted to completion, we feel that 
in doing so we ought to add, that the best chance of its being realized may, as 
far as we ourselves are Consented: depend on our here dismissing the subject, 
rather than attempting to prescribe to those who must be engaged in the great 
and gratifying work of carrying it into execution, the means that they are to 
employ. 

16. Upon the subject of the higher class of schools we cannot enter at present ; 
though, as we have received applications for assistance from the Trustees of 
M‘Gill College in Montreal, we must prepare ourselves to do so hereafter ; as 
also to turn our attention to the subject of the establishment of a university in 
the Province, to which all classes of its inhabitants might resort for the attain- 
ment of the higher branches of education, and the general cultivation of science. 
This latter we believe to be an object of earnest desire amongst persons of 
influence in the Province, and one which, we apprehend, is every way befitting 
the care of the Imperial as well as the Local Government. 


We have the honour to be your Lordship’s most obedient humble servants. 


(signed) GosForD, 
Gro. Gipps, 
Cuas. Epwp. Grey. * 


A Mtnore delivered to the Secretary by Sir Charles Grey, upon signing the Sixth or 
General Report of the Commissioners, on Thursday the 17th of November 1836. 


I. The Reports of the Commissioners have been drawn up in pursuance of their Instruc- 
tions, by the Secretary to the Commission. 

For this purpose papers have been supplied to the Secretary by the Commissioners upon 
which, when any material difference of opinion has appeared, it has been determined by the 
Secretary’s bringing it to the notice of the Commissioners, and when it has not been waived, 
by taking the decision of the majority of the Commissioners. Some differences of opinion 
have been dependent, perhaps, on temporary circumstances, and the posture of affairs at the 
moment, and the course of events has obliterated some of these, and I think it will have that 
effect upon others. But in complying with our instructions by signing the General Report, 
it is necessary that I should in some way obviate the usual inference which might be drawn 
from the signature. 

I shall be excused for not criticising expressions, political sentiments or general princi- 
ples which may not correspond with my own; and for avoiding even in our recommendations 
a pointed controversy with my colleagues. I shall fully satisfy my own wishes upon the 
present occasion, when I shall have opportunities of giving any fuller explanations which 
may be required, if | can so indicate my views that they 1 may be available for any good 
purpose, and may prevent the supposition of my having come to conclusions which I dis- 
approve: and I would rather leave any opposition of opinions to be perceived in the general 
tenor of our statements, than fix attention to it by marked comments. 

II. There are three powers, by one or other of which legitimate changes may be made in 
the method of government, the laws and institutions of the Province ; namely, the preroga- 
tive and executive power of the Crown, the power of the Provincial Legislature, and that of 
the British Parliament. The Instructions of His Majesty’s Ministers direct the attention of 
the Commissioners chiefly to the redress of grievances, which may be effected by the first 

two 


_ * sign this Report subject to a statement of a difference of opinion, which is delivered to the 
Secretary to go home with the Report. 


17 November 1836. (signed) Chas. idw. Grey. 
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two powers; and although it has struck me that there have been occasions when a timely 
application to the House of Commons might have saved some trouble, I should regard it in 
present circumstances as a wise resolution to make, either no application at all to the Impe- 
rial Parliament, or one for a comprehensive and permanent adjustment. At the same time, 
I am obliged to say that [ have no hope of the troubles of the Province, as it is at present 
constituted, being settled by the existing Canadian Legislature. A year’s residence in the 
country has convinced me that without a perpetual dissension, the Bntish in Lower Canada 
cannot legislate in forensic affairs for the French Canadians, nor the French Canadians for 
the British, or for a province and a river which are the heart and life-blood of the British 
American commerce and colonies; nor is there any chance that, under the present laws of 
election, the two parties will be so blended in the Houses of Legislature as to make those 
bodies effective instruments of imperial government. 

Two courses appear to me to be open for the choice of His Majesty’s Ministers. The one 
that of exercising firmly though temperately the powers of the Crown, and developing its 
resources, by which, without affecting the existence or privileges of the Houses of Legisla- 
ture, but without expecting from them much assistance for some time to come, I think that 
the Government might be carried on, and all interruption of public tranquillity might be 
prevented; the other that of laying the affairs of Lower Canada before the British Parlia- 
ment, with comprehensive views, and for great and permanent objects, which would bring 
interests so many, so various, and of so much weight to bear upon the principal questions as 
to sustain beneficial measures by their combined support, and to put down any vexatious 
opposition which should be advanced under frivolous pretexts or on formal grounds. 


III. To bring before His Majesty’s Ministers the information which might enable them, 
without further inquiry, to form an immediate judgment and to act upon it, it seems to me 
that the final Report of the Commissioners should comprise the following divisions of the 
subject. 


1. The circumstances which led to the Commission ; the tenor of it; the instructions by 
it was accompanied, and those which have since been sent to the Commissioners ; and the 
resolutions, petitions and representations which have been brought to their own notice, or 
have been addressed to the Governor-in-chief, or to His Majesty or to the Imperial Parlia- 
ment since the issuing of the Commission. 

2. The form of government and system of laws in Lower Canada. 

3. The most important statistics of the Province. 

4. The parties and conflicting interests. 

5. The real causes of the present discontents, and the extent to which they have a reason- 
able foundation. 

6. The principles, general rules, and most obvious facts, which ought to be kept in view 
in the Report of the Oi ttonen 

7. The Executive Council. 

8. The Legislative Council. 

9. The House of Assembly. 

10. The civil list. 

11. The King’s domain and hereditary revenue of the Crown. 

12. The wild lands and forests. 

13. The clergy reserves. 

14, The British North American Land Company. 

15. Emigration. 

16. The aboriginal tribes or Indians. 

17. The judicial branch of Government: the proposed institution of a Court of Im- 
peachments ; the Court of Appeal; the Court of Escheats; the fees of the officers of the 
courts. 

18. The police, the prisons, and the conservation of the peace. 

19. The law of real property ; the lands in possession of the Roman Catholic religious 
communities; the incidents of tenure in free and common soccage; the right of commuting 
the tenures en fief and en roture into soccage ; the disme or tithe; the inconveniences of the 
seigneurial tenure; the proposals for the general establishment of offices of land registry, to 
obviate the mischief of secret encumbrances, and of the French law of hypothéque ; the law 
respecting aliens. 

20. The seigneury of Montreal and the King’s censive of Quebec. 

21. Institutions for religion and education. 

22. The apportionment between Upper and Lower Canada of the receipt of import duties ; 
and the question as to a union of the two Provinces. 

23. The means by which effect might be given to the improvements required under each 
of the preceding heads of policy. Of the organization of townships and parishes for local 
purposes ; and the establishment of subordinate legislatures or municipal districts. 

24. The future instructions of governors. 

25. The just limits of imperial legislation. 

26. The relations of the Province with foreign states. 


Of these divisions of the Report, from the 7th to the 22d inclusive, a subdivision might be 
rade under the following heads : 
1. The instructions of the Commissioners. 
2. The complaints which have been made on the particular subject of inquiry, 
0.3. 3. A 
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3. A narrative of the circumstances of which a knowledge is requisite for the right uuder- 
standing of the subject. i 

4. The real extent of the grievance. 

5. The plans which have been proposed for the remedy of it. 

6. The recommendations of the Commissioners. 


To fill up this outline more time would be wanted. From six to ten months might be 
sufficient for Lower Canada, but masmuch as it is one of the most essential considerations 
that the aflairs and interests of the British American colonies on the Gulf and River of St. 
Lawrence should be regarded as one whole, and that the institutions of no one province 
should be such as to disturb the peace or impede the improvement of the others, it seems to 
me that, after finishing their inquiries in Lower Canada, some of the members of the Com- 
mission, with the advantages of recently se ons information, might go forward into Upper 
Canada, New Brunswick, Nova Scotia, Newfoundland and Labrador, and might be required 
also to visit such of the United States as are conterminous to the British territories, for the 
purpose of informing themselves accurately of some of their institutions ; bearing in mind the 
wise and appropriate suggestion of Mr. Burke, in the debate of the 11th May 1791, that 
“the great examples to be considered were the constitutions of America, of France, and of 
Great Britain. To that of America great attention was due, because it was of importance 
that the people of Canada should have nothing to envy in the constitution of a country so 
near to their own*.” 

In this Minute I do not consider myself entitled to touch any other of the subjects I have 
enumerated than those on which opinions have been expressed by the Commissioners in the 
present or in some former Renort. 


IV.—_THE EXECUTIVE COUNCIL. 


WirnovuT meaning to say anything in disparagement of individuals, I think there ‘has 
been some foundation for the complaints, that. the Executive Council has not comprised 
amongst its members a sufficient number of persons residing occasionally in different parts of 
the Province, or who have been of sufficiently various qualifications, acquirements, connexions, 
professions and occupations, but has consisted principally of holders of office under Govern- 
he resident at Quebec, and has been almost ostentatiously blended with ihe Legislative 

ouncil, 

I would suggest that instead of the Executive Council constituted as it is at present, the 
Governors-in-chief should be empowered at all times to appoint provisionally such and so 
many, persons to be Executive Councillors, during the periods of their own government, 
but no longer, as to them may seem meet, such appointments to be subject to confirmation 
by His Majesty, and to cease entirely and be vacated by every vacancy in the office of 
Governor-in-chief; that the President of the Court of Appeal (to be constituted as hereinafter 
is mentioned under the head of “ The Judicial Branch of Government,” &c.) should be, 
ex officio, a member of the Executive Council*; that the existing members of the Executive 
Council should retain their seats for the period of the present Governor-in-chief’s government, 
in like manner, and upon the same conditions, as if they were newly appointed by him, but 
that no person holding any office or appointment, the duties of which require that he should 
collect or receive uncertain amounts of public money, and should account for the same, nor 
any person holding any office or appointment other than that of Speaker under the Legis- 
lative Council or House of Assembly, shall at any time hereafter be appointed to the office of 
Executive Councillor ; that with the exception of the Registrar or Secretary to the Council, 
and his clerks or messengers, no salary or emoluments of any sort shall be attached to, or 
connected with, the office of Executive Councillor, unless it should be enacted by the 
Canadian Legislature to establish some salaries or emoluments for the members of the Council 
during the life of His Majesty, or for a term of years not less than seven. 

That no person, after being appointed an Executive Councillor, shall, during the period 
for which he has been appointed, be dismissed from office by the Governor otherwise than 
as now, provisionally, and on account of being unfit for His Majesty’s service. 

That in the month of January in every year there shall be one full meeting of the Execu- 
tive Council, to which all the members shall, if possible, be summoned, which meeting shall 
continue as long as to the Governor-in-chief shall seem fit ; and for the purpose of supplying 
vacancies in a Legislative Council with a fixed maximum of numbers, it shall be the first 
duty of every such meeting to prepare a fresh list of 10 persons duly qualified (according to 
the recommendations under the head of “ The Legislative Council”) to hold the office of 

Legislative 


* This may appear, at first sight, to be the reverse of what was proposed by me on a former 
occasion ; but what is stated in a subsequent part of this Minute, under the head of the “ Judicial 
Branch of Government,” &c. will show that the object is the same, namely, that the Court of 
Appeal should consist chiefly of the most experienced of the legal profession, and that they should 
not previously advise as to the expediency and propriety of measures, on the legality of which they 
are afterwards called upon to decide. The reason for recommending that which I now propose is, 
that if necessary it may be effected by the power of the Crown alone, without calling upon the 
British Parliament. 
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Legislative Councillors, and who shall be known to the persons who recommend them to be 
willing to accept the same ; and that thereupon the list of the by-gone year shall be super- 
seded and cancelled. Fs ; 

That except upon the occasion of the one full meeting in January, it shall not be neces- 
sary for the Governor to summon more than four members to any one meeting, of whom 
the President of the Court of Appeal, if he be known to be within 10 miles of the 
place of meeting, shall be one; but that the President shall not in any case be required 
or be competent to advise as to the mere expediency of any measure, or in any other matters 
than matters of law, or questions as to the compatibility of any proposed measure or 
proceeding with the constitution of the Province, or its relations with the United Kingdom ; 
and that on such points the Governor may always require, or the President may give, the 
advice in writing, which advice it shall be lawful for the Governor to lay before either House 
of Legislature. 

That one of the Executive Council shall from time to time be appointed provisionally by 
the Governor, and finally by His Majesty during pleasure, to be Auditor-general of the 
revenue and of all public accounts, and shall be paid an annual salary of 4001. out of the pro- 
ceeds of the hereditary revenue, and 600 /. out of the duties collected under 14 Geo. 3, c. 88, and 
other Acts imposing duties of customs, py virtue and under the authority of the words in the 
1 & 2 Will. 4, and other Acts, to the effect that the monies shall be appropriated by the 
Legislature, except so much of such monies as shall be necessarily defrayed for the charges 
of raising, collecting, levying, recovering, answering, paying and accounting for the same. 

That it shall be lawful for any meeting of the Executive Council to refer any matter 
to one, two or more members of the Executive Council to consider and report thereon 
to the Governor-in-chief in Council, and that once a year a reference shall in this way 
be made for the purpose of obtaining a General Report. upon the state of the Province, 
and especially upon all alleged grievances, which Report shall be sent home to His Majesty’s 
Ministers. Finally, that the Executive Council shall no longer be a Court of Appeal, or 
that its functions in that respect shall be regulated according to the plan proposed in this 
Minute, under the head of the “ Judicial Branch of Government,” &e. 

By these alterations, the whole of which I conceive to be within the prerogative and 
lawful authority of the Crown, it would appear to me, that the objections which have been 
made to the present composition and functions of the Executive Council would be answered ; 
that the Governor-in-chief would be enabled to bring into his councils the most eminent per- 
sons of the Province of every profession and class ; might acquire an increased influence in 
every part of it, and open easy channels of communication with himself to every order and 
description of its mhabitants, whilst, without giving to the members of the Council any undue 
immunities or privileges from responsibility, the Governor could scarcely be put to the incon- 
venience of having to change the whole of his advisers upon a demand of the Assembly. 

In the present posture of affairs, it is of some importance, also, that this plan, at the same 
time that it would provide for an efficient audit of accounts, would be compatible with some 
reduction of those estimates for which it is held that annual appropriations by the House of 
Assembly should be obtained. 


V.—THE LEGISLATIVE COUNCIL. 


I aM convinced that no change in the composition of the Legislative Council would satisfy 
the Assembly which should not reduce the Council to a state in which it would support the 
measures to which the Assembly has pledged itself by the 92 resolutions, and by its last 
address to His Majesty; and that no plan of electing a Legislative Council could, for a long 
time to come, as the Province is at present constituted, have any other result than that of 
creating a French Canadian majority in both Houses, the proceedings of which would so 
threaten the mercantile and British interests with vexatious laws as to produce immediate 
irritation, and gradually a deep-rooted discontent and alienation of affection from the United 
Kingdom. The Government, instead of holding the poor advantages even of its present 
position, would be brought into collision with the two other branches of the Legislature united 
against it. Hither it 1s unnecessary to yield more at present to the importunities of the 
Assembly than reason recommends, or it would be impossible to refuse anything afterwards, 
however unreasonable. 

That the Council should be firmly opposed to the demands of the Assembly, seeing what 
those demands are, so far from being a disposition which is to be blamed or Jamented, is 
necessary for the prevention of confusion; it would be produced at once by taking from the 
Council this character. ‘The British interests are scarcely at all represented in the Assembly ; 
and it is only the different organization of the Council, and its appointment by the Crown, 
which enables it, without any danger to liberty, to check and stop the evil which may be 
bred from the forms of our constitution when filled up with the crude and discordant mate- 
rials of an infant state. I do not pretend, however, to say, that a British majority in the 
Council, and a French Canadian majority in the Assembly, will make a good and efficient 
Legislature for the Province, but only that this is less injurious than to make two French 
Canadian Chambers. In the one case the Government may have to stand still, but in the 
other it would go to ruin. Whatever line of policy may be resolved upon for the affairs of 
Canada, whatever partial changes in the structure of the Government or of the Province may 
take place, I would recommend instead of the principle of election, that of an open recom- 
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mendation be made use of for the construction of the Legislative Council for the general 
legislature of the Province. This principle of recommendation might be brought to bear in 
one of the two ways, either by having a large and open Executive Council, of which it should 
be the duty to prepare annually for the information of His Majesty’s Ministers, and, perhaps, 
even to publish, a fresh list of persons fitted to supply vacancies in a Legislative Council 
with a fixed maximum of numbers; or, if the commercial towns of Montreal and Quebec 
had good effective charters given to them, and if the rest of the Province was divided into at 
least three municipal districts, with a view of Jeaving to the French Canadians their own 
laws and regulations and judicial tribunals, and to the British theirs, the election of indivi- 
duals to the municipal councils and principal offices of these towns and districts would be 
so many recommendations of the parties to the notice of the Crown for the occasions of 
vacancies in the number of members of the Council of General Legislature for the Province. 
I think it would be desirable to provide further, that every member of the Legislative Council, 
upon the opening of each session of the Provincial Parliament, should make a solemn affir- 
mation that, after allowing for the payment of all his just debts, he is lawfully possessed of 
property to the amount of 5,000/., or of a life income of 500/. by the year. 

That not more than one-tenth of the members of the Legislative Council should be capable 
at any one time of holding any office or appointment of emolument at the pleasure of the 
Crown ; and that no member should be capable of holding any office or appointment in or 
under which he should have the receipt or collection of uncertain amounts of public money 
for which he should be liable to account. 

That it should be lawful for His Majesty to revoke and cancel the appointment of any 
member of the Legislative Council, upon his being convicted of any crime or misdemeanor, 
and that it should be lawful for any member of the Legislative Council to resign his seat, 
and for the Governor provisionally, and for His Majesty finally, to accept and confirm the 
same. 


VI.—_THE HOUSE OF ASSEMBLY. 


Tue principal complaint which is alleged against the constitution of the House of 
Assembly is, that by a new arrangement of electoral districts in 1829, under the Provincial 
Act of 9 Geo. 4, c. 73, if the six counties of Megantic, Missisquoi, Ottawa, Shefford, Sher- 
brooke and Stanstead are excepted, which return 11 members, all the rest of the population 
of Lower Canada were either placed or left in minorities, as compared with the French 
Canadians. Such, I believe, was the fact. The census of the population of the Province 
taken in 1831 shows that, in every other of the electoral districts but those six counties, the 
majority of the population were Roman-catholics; and though amongst these, in some 
districts, there was a class of Irish, J am not aware of any in which they were so numerous 
as to make the population of British origin a majority of the whole; if in any, it was in 
Drummond, a township-county, which had then a scanty population, returning one member 
to Parliament, and has only lately exceeded the number of 4,000. The population of the 
whole Province was given by the census of 1831 as rather more than 500,000, out of which 
the number of French Canadians, at the time of this census, cannot be rated so high as 
400,000; but by the arrangement of electoral districts they were empowered to elect 77 
members out of 88; that is to say, they, being less than four-fifths of the people, were 
enabled to return seven-eighths of the representatives. To state it according to another fact : 
they being in a minority in 69 out of 319 subdivisions, according to which the census was 
taken, orm more than one-fifth of the whole, yet, of the electoral districts they were left in 
a minority in six only out of 46, or less than one-seventh. To put it still more forcibly: 
uiot so many, perhaps, as 2,000 of the French Canadians out of 400,000 were left in a situa- 
tion to be outvoted by those of a different origin and religion; but more than 50,000 out of 
100,000 of the rest of the population remained liable to be outvoted by the French Cana- 
dians, These may appear in England to be trifles; but they are not so. Few cases could 
better illustrate, by its consequences, the political truth, that in representative governments 
it is essential to the well-being of all parties, and to none more than the numerical majority, 
that the minor parties and interests should have means, in proportion to their numbers at 
least, of being heard in the Legislature. If this had been the case in Lower Canada, the 
indignation and impatience of the British party, and especially of the commercial interest, 
would have been less; they would not have renounced all desire to sit in the Assembly; 
the mutual repulsion of the two “ origins” would not at this moment have been quite so 
strong. If there had been a steady opposition party of about 20 in the Canadian House of 
Assembly during the last seven years, the proceedings of that Chamber might either have 
been more moderate or more fully appreciated. 5 : ; : 

There have been at times such indications of more considerate views being entertained by 
some of the French Canadian majority than by others, as tolead me to believe, that on some 
important occasions a considerable portion of them might have acted with a temperate oppo- 
sition party of respectable strength, if it had existed. The Assembly would thus, perhaps, 
have avoided the reproaches which are now cast upon it, and the disfavour with cary a 
regarded, for its repeated refusal of the appropriations necessary for the support of t : 
executive and judicial branches of Government in their ordinary functions; for its informa 
condemnations of several of the judges ; for its demands from the Crown of impossible con- 


cessions ; for its declarations of the invalidity of Acts of the Imperial Parliament, upon which 
extensive 


CANADA COMMISSIONERS. 55 


extensive rights of property depend ; for its entertaining Bills of which the Provincial Legisla- 
ture is not competent to make enactments ; and, finally, for its recent declaration, which has 
been regarded as a resolution that, unless: it can enforce its demands for a change in one of the 
principal branches of the constitution, it will no longer assemble for the purposes of legislation. 

I have no inclination to urge these charges against the Assembly. Many causes, operating 
through a long series of years, have brought matters to the pass at which they now are; and 
great allowances are to be made for the feelings of the French Canadians of all classes and 
descriptions, still more for the circumstances in which they are involved. They are not more 
to blame than any policy would be which should fix them in their present false position. 
They represent the numerical majority of Lower Canada, it is true; but that Province is one 
of five British American Colonies, the principal one, the only one which possesses both banks 
on any large portion of the River St. Lawrence, which is the common property of them all ; 
it includes the principal fortification, and is, in fact, the citadel and key of the whole. But 
all the rest of these Provinces are inhabited by a popuiation almost entirely of British origin ; 
the Protestant religion is decidedly predominant m them; the laws, institutions and manners 
are British; the pursuits chiefly commercial. The persons of that class who are within the 
boundaries of Lower Canada are supposed to amount to 150,000 ; and being in communica- 
tion, on all sides, with the other colonies and the United States, every pain which they sus- 
tain vibrates through the kindred and surrounding population. All these circumstances 
combined would not, in my opinion, at all justify any measure by which the French Cana- 
dians should be obliged, against their own consent, as they have been in some other cases on 
the North American continent, to give up their peculiar laws and institutions. But is it 
reasonable or possible within a British Province, so situated, that they should constitute the 
two Houses of Legislature? Placed in the curule chairs of the capitol of British America, 
the task which they would be required to perform comprehends interests, and I may say 
destinies, for the guidance of which a diversity cf objects of pursuit and interest, a differ- 
ence of religion, law, customs, manners and language, and a general want of community of 
purpose and sympathy of feeling, on either side, much more than any want of talent or of 
good intention, would unfit them. The Assembly is, even now, In this extremity ; and its 
extraordinary sallies and determinations indicate a struggle with something which it cannot 
compass, and a sense of its being impossible that it should rule the policy of the United 
Kingdom on the American Continent ; yet no other station compatible with its distinct exist- 
ence is provided for it. Even the superiority of numbers of the French Canadians over the 
rest of the population within the boundaries of Lower Canada is gradually and, I believe, 
surely decreasing. In 1831 they were four to one; now they are not more than three to 
one. As they lose their numerical advantage, however, they feel the necessity of being more 
united and energetic. The British party believe the French Canadians to be now not more 
than 450,000, and that themselves are 150,000; yet, at the last general election, the 
British Protestant and mercantile interest could not return one member out of eight for the 
cities of Montreal and Quebec; and the British party in the divisions of the House of 
Assembly has not numbered more than from 8 to 11 out of 88. In such a state of things, 
and considering the adverse temporary interests and bitter feelings of the two parties, and the 
measures threatened by the Assembly, it is a natural consequence that the British should 
regard the prospect of any change in other branches of the constitution bemg conceded to 
their opponents with irritation; they would do so with despair, if they did not feel the 
impossibility of its being permanent. Another defect in the constitution of the Assembly, 
besides that arising from the system of elections, is, that the existing law requires 40 mem- 
bers to be present to constitute a House. This obviously aggravates the grievance to those 
of British origin, of being inadequately represented. If they returned members in propor- 
tion to their numbers, or if the Assembly could act with a less numerous House, they 
might sometimes bear a tolerable proportion to the whole number present ; but as matters 
stand, they are upon all occasions necessarily insignificant. Another consequence is, that 
it has almost always happened of late years, that before the Governor has desired to pro- 
rogue the Parliament its proceedings have ceased, from the want of sufficient attendance in 
the Assembly to constitute a House ; and as an usage has prevailed of not sending a con- 
siderable part of the Bills to the Legislative Council until a very late period of the session, 
the Council, after the stoppage of proceedings in the other House, has had only the alter- 
native of adopting without amendments, or of rejecting the Bills in toto. 

The present qualification of electors for counties is one which, without any system of 
registration, affords an easy opportunity for deception at the poll; and it is alleged that 
many unqualified persons vote, and that other irregularities are frequent at the elections. 

However difficult and delicate might be the question, as to any steps being taken by 
a Governor, or by His Majesty’s Ministers, for the removal of these grievances, it certainly 
is by no means impossible, nor very difficult, to state provisions by which, even if the con- 
stitution were to remain in other respects unaltered, they might be remedied, provided the 
Legislative body were ready to enact them. 

A system of registry of votes might be established without any extraordinary difficulty. 
A qualification, involying residence as well as notoriety of property within the electoral dis- 
trict, might be required; and the presence of one-fifth of the members of the Assembly 
might be declared sufficient to constitute a House. 

To give a fair opportunity to the British population of having a share in the representation 
proportionate to their numbers, a new division of counties has been proposed as the only 
remedy ; but there would not be any chance of carrying that measure through the Provincial 
Parliament, nor, even if the Imperial Parliament should be obliged to interfere, could it be 
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expected to entertain the discussion of provisions, the justice of which would so much depend 
upon minute facts and details of so local a character, that they scarcely could be ascertained 
with accuracy anywhere but in Canada. 

There are two ways, by either of which the object might be more easily effected, and 
which rest upon a principle much more than upon any local facts or circumstances. ” The 
one, that of increasing considerably the number of representatives, and giving one to every 
two or three parishes or townships. This plan prevails in Vermont, one of the adjoining 
states of the American Union, in which there is a representative for every township. The 
other course, and the one which I should prefer, would be to leave the electoral districts as 
they are, or to make them larger, by the consolidation of some of them, and to give more 
representatives to the more populous ones, so as to proportion, in some degree, the number 
of representatives to the number of registered voters, but to allow to each voter only one 
vote, no matter how many representatives might have to.be chosen for the electoral district. - 

_Unless by acting on one of these two principles, or by dividing the Province into new 
districts, with distinct municipal constitutions, and the power of making laws for their inter- 
nal affairs, I know not how a minority of the people, where party feelings run so high, can 
have its fair share of representatives, a point of such essential importance to prevent the 
majority from oppressing or harassing, by partial and imperious. laws, the less numerous 
parties. It is a conviction of its being a vital principle of freedom, that minorities should be 
represented, that leads me to suggest an innovation! which I do not expect will be received 
with favour, though I know it to be susceptible of forms which would secure the most exact 
proportion between the numbers of the voters of different parties, and the number of their 
representatives. It is so certain that no change whatever, which should be favourable to the 
British party, would be agreed to by the Provincial Assembly at present, and it appears to 
me that it would be so mischievous to agitate insulated points of Canadian policy in the 
British Parliament, that I am induced to recommend, upon the whole, that if the necessity 
of going before the Imperial Parliament should not arse out of other circumstances, the 
present unequal state of the representation should be borne with. 

The evils, however, of which it is productive, and the difficulty of finding a remedy under 
the present structure of the Province, impress more deeply the settled conviction on my mind 
that nothing less than a change, as decided as that of 1791, will effectually remove the 
impediments which now stand in the way of good government. I am anxiously desirous 
however, to mark the distinction between an alteration of the constitution and a suspension 
of it. The necessity for the first will be manifest ere long, and, if it depended upon myself, 
it should take place now; but I would remove nothing until something better had been pro- 
vided. There should be additional supports for liberty and for the laws before the old ones 
were displaced ; and I know of nothing which can occur that would reconcile me to the 
Province being left, even for a day, without a constitution. ; 


VII.—THE CIVIL LIST. 


Tur declarations of the Assembly, in the short session which ended on the 4th of October 
1836, must have satisfied most persons that it is very desirable to use lawful means, if there 
be any, of paying the arrears of the Civil List, and of carrying on, without an absolute depen- 
dence on the votes of the Assembly, those executive and judicial functions of the Govern- 
ment which are provided for in the United Kingdom without the annual appropriations of 
the House of Commons, and which are necessary for the protection of the lives and prospe- 
rity of the people. An enactment, that when the two Houses of the Provincial Legislature 
have been unable to agree as to the mode of appropriating the duties which, until very 
lately, were appropriated by the Crown alone, that power of the Crown shall revive for the 
particular occasion, would provide both for the payment of the arrears of the civil list, and 
for the future expenditure of the Government; but in order that there may be alarger choice - 
of expedients, and inasmuch as it is plainly unadvisable to apply to the British Legislature 
upon single points, I shall proceed to state some other means by which it seems to me 
that the case might still be met without the necessity of an immediate application to 
Parliament. 

The arrears, by the 10th of April next, will have amounted, perhaps, in round numbers, 
to 115,000/. or 120,000/. beyond what can be discharged out of the annual proceeds of the 
hereditary revenue, and other monies which are at the disposal of the Executive. But to an 
amount considerably exceeding this, there will be in the Receiver-general’s hands the pro- 
ceeds of duties of customs, which are considered to require for the disbursement of them an 
annual Act of Appropriation. These, probably, by the refusal of the Legislative Council and 
of the Government to give their sanction to any other appropriation of them, will be retained 
in the Receiver-general’s hands until the Assembly applies them to the discharge of the 
arrears, and there may be retained yearly, in the same way, additional monies which will 
be sufficient to cover interest on the principal sum. An amount is in this way secured, which, 
with a reasonable Legislature, insures the means of discharging ultimately the arrears, or of 
repaying with interest any sums which may be advanced by way of loan to His Majesty’s 
Government in Lower Canada, for the purpose of discharging them ; these, however, cannot 
be made available otherwise than by the concurrence of the three branches of the Provincial 
Parliament. In the meantime 1 am not aware of anything which need prevent His Majesty’s 
Government from borrowing, upon the security of the wild lands and forests, and Ls the 

ing’s 


CANADA COMMISSIONERS. 57 


King’s domain and hereditary revenue of the Crown, a sum sufficient to discharge what has 
been repeatedly acknowledged to be due to the ordinary executive and judicial officers. If 
the matter were before Parliament, and if the resources which are under the management of 
the Commissioners of Woods and Forests in England should admit of it, I would recom- 
mend that an enactment should be proposed to empower and direct the Commissioners to 
advance, from time to time, by way of loan to His Majesty’s Government in Lower Canada, 
upon the security of the wild lands and forests comprised within the boundary line of that 
province, and being at the disposal of the Crown, any sums not exceeding in the whole a 
fixed sum of 150,000. or 200,0001., to be repaid in 10 years with interest, at the rate of 
four or five per cent. per annum ; of which sums a sufficient portion should be applied as 
soon as received, for the complete discharge of the arrears of the civil list, and statements 
and accounts of the management of the wild lands and forests in Lower Canada might be 
submitted annually during the 10 years, or until the repayment of the loan, to the inspec- 
tion of the Commissioners of Woods and Forests in England. Of course it would be neces- 
sary to stipulate that this mortgage or pledge should not prevent the disposal of the wild 
lands by the Government of Lower Canada, according to established regulations; but 
subject to these, the security would be amply sufficient. I should deem this to be a satis- 
factory provision for the liquidation of the arrears, and if the plan were to be steadily per- 
sisted in, I should look forward with some confidence to the whole transaction being closed 
before the 10 years had elapsed, by the Canadian Legislatures approving of it, and appro- 
priating the monies retained in the Treasury to the repayment of the loan. If the present 
state of the affairs which are under the management of the Commissioners of Woods and 
Forests in England, should not admit of such a loan being made, or if it should be thought 
inexpedient that the Imperial Parliament should enter at present into the subject of Cana- 
dian affairs, I do not conceive that Ministers would find any difficulty in obtaining the loan 
at any time from other quarters upon the same security. Supposing the arrears to be dis- 
posed of and settled, the principles on which a provision might be made for the necessary 
expenditure of the executive and judicial functions of Government seem to me to be, first, 
that until a civil list is established by an Act of the Legislature, it is lawful for the Crown, 
without any vote of appropriation by the Assembly, to apply the whole hereditary revenue 
and proceeds of sales of wild lands in paying the executive and judicial officers of Govern- 
ment, and to apply also, as it has hitherto done, to the same purposes, the sums permanently 
appropriated by the Assembly to the general uses of the Civil Government. These different 
revenues taken altogether, according to the statement in the Appendix to the first Report 
of the Commissioners, amounted, in the year 1834, to more than 28,000/., if the payment 
of the Land Company is taken into account. 

Secondly, I apprehend that the superior courts of justice have a lawful power of esta- 
blishing such reasonable fees as will in themselves provide for the unavoidable expenses of 
the courts, and afford the subordinate officers a reasonable remuneration for the duties they 

erform ; thirdly, that the mhabitants of the townships, parishes, counties or districts of 
Lower Canada require at most only the permission of a Canadian Legislature, to enable 
them, by self-assessment, to form a system for the conservation of the peace in their own 
neighbourhood, and for the prosecution of felons ; and that until such permission is obtained, 
a moderate assistance from the hereditary revenue would probably enable them to attain the 
same objects under the direction and with the countenance of the executive power. If, 
upon these suppositions, an examination is made of the civil establishment of Lower Canada, 
with the object of ascertaining, first, what part of it is now, or may lawfully be, paid out of 
the public revenues before they are handed over to the Receiver-general; secondly, for what 
parts of it any permanent appropriations have been made by the Legislature; thirdly, what 
otlices or appointments may be abolished or consolidated ; fourthly, to what offices and 
services the monies which are lawfully at the disposal of the Executive may, for the purposes 
of Government, be most effectually applied; and lastly, what others may be provided for 
by the fees on Jaw proceedings, or by voluntary assessments imposed upon themselves for 
local purposes, by the inhabitants of the subdivisions of the provinces ; it will be found 
that a sufiicient civil establishment for the protection of life and property, and for the ordi- 
nary functions of the executive and judicial branches of Government, may be supported in 
Lower Canada, without any extraordinary revenue or aid from the annual votes of the As- 
sembly, though not without considerable inconvenience. I trust I shall not be supposed to 
wish that the necessity should continue for the Government acting, as it were, on the defen- 
sive, and resting on the resources of the Crown alone; but I consider the possibility of its 
doing so to be so certain and clear, that it is unnecessary to enter at any length into a con- 
sideration of other resources to which I conceive His Majesty’s Ministers and the Govern- 
ment of Lower Canada might lawfully have recourse. The expenses of postage in the 
Secretaries’ office, which are estimated at 1,300/. per annum, might be saved by an arrange- 
ment with the Post-office ; it would deserve an inquiry which would be better conducted in 
England than in Canada, whether the net revenue, if there be any, derived from Cana- 
dian postage, might not be carried to the account of the hereditary revenue in Canada, and 
whether this might not also be done with a trifling revenue arising out of the old Crown 
duties, which are now understood to be carried to the account of the consolidated fund in 
England ? 

There are several ways in which the wild Jands and forests, Crown lands, and rights of 
the Crown, especially as they regard the banks or bed and navigation of the St. Lawrence, 
and the other great rivers, might, without doubt, be made to produce a larger revenue than 
they do at present, if means could be provided of applying capital to them under skilful and 
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economical management; and it appears to me that it not only would be unobjectionable, 
but that on many accounts it would be both just and expedient that a part of the salaries of 
the heads of Government in territories dependent on the Biitish Crown should be defrayed 
out of the British Treasury, for the reason that the Governor at least is an immediate officer 
and servant of the Imperial Crown, and that a part of his duties are not merely provincial, 
but consist in preserving and conducting the relations of the dependent territory with the 
empire. 

No necessity, however, would exist at present for resorting to these means. It is unwillingly 
that, even in the present circumstances of Lower Canada, | exhibit in any form distinct 
from the co-operation of the representatives of the people, the permanent resources which 
the principles of the Bnitish constitution supply for the maintenance and execution of the 
laws; but the occasion demands it; and for this reason, above all others, that whatever 
alterations may be required, it shows it to be unnecessary that the constitution which has 
been given to the Province should be either annulled or suspended. 


VIII—THE KING’S DOMAIN AND HEREDITARY REVENUE OF THE 
CROWN. 


Two Papers, namely, No 1. (A.), and No. 4, of the Appendix to the First Report of the 
Commissioners, have already exhibited to His Majesty’s Ministers a statement of the here- 
ditary revenue in Lower Canada. Although I conceive the property of the Crown in the 
domain to be a distinct thing from the prerogative of the Crown as to the wild lands and 
forests, it appears to me that, whether any division into legislative districts takes place or 
not, the receipt and management of the whole might be advantageously consolidated and 
brought under one department, of which the principal officer, though his duties would be of 
a very important character, yet, as a person in the receipt of uncertain amounts of public 
money, and liable to account for the same, ought, according to the opinion I have expressed 
under the head of “ The Executive Council,” to be incapable of being a member of the 
Executive Council, Legislative Council, or House of Assembly, and should be required to 
find sureties to a sufficient amount. If it should be necessary to apply to the Imperial 
Parliament on other accounts, I would recommend that an enactment should be proposed 
that the officer above mentioned, under the control of the Governor in Council, should have 
the powers which by the British Statutes are vested in the Commissioners of Woods and 
Forests in England; but that an account should be rendered half-yearly to an auditor- 
general of accounts, to be appointed as I have stated, under the head of the “ Executive 
Council.” There is not any probability at present of the House of Assembly of Lower Canada 
assisting in giving a more effective control of the domain to the officers of the Crown. If 
the suggestion which I have made under the head of “ The Civil List,” as to the wild lands 
and forests being made available as a security for a loan, should be acted on, it might deserve 
consideration whether the King’s domain should not form a part of the security. But at 
all events, if Canada is to be saved from a dissolution of Government, one of the points to 
be most carefully watched is the retention and improvement of the hereditary revenue, per- 
mitting not the less the annual proceeds of it to be thrown for a given period into the general 
revenue, whenever the representatives of the people will appropriate for the same period a 
sufficient portion of that revenue to the support of the executive and judicial branches of 
Government. 


IX.—THE WILD LANDS AND FORESTS; THE BRITISH AMERICAN LAND 
COMPANY. 


I cANNoY perceive any ground for raising a question as to the right of disposal of the 
wild lands and forests. The forty-second (42d) section of the 31 Geo. 3, c. 31, by which tts 
present constitution was given to Canada, has prevented all doubt. The prerogative of the 
Crown is not only asserted, but His Majesty is even precluded from giving the Royal Assent 
to any Bill of the Provincial Legislature which may affect that prerogative, until it has been 
submitted for 30 days to both Houses of the British Parliament. My present object there- 
fore is only to recommend a little more strongly than my colleagues have done, a simpler and 
easier method of exercising in this respect the power of the Crown. I have not heard any 
complaint of the manner in which the licences to cut timber are granted, or that in this 
respect any new regulations are required. But as to wild lands, | would do away with 
nearly the whole of the existing system of sales by auction, of payment by instalments, and 
the consequent keeping of accounts, and of compelling parties who wish to settle upon unsur- 
veyed lands to wait till the survey is made, and to pay the expenses of it. Of course many 
persons who find employment and emolument under the existing system, will be inclined to 
uphold or even to extend it or render it more artificial; but it is complicated, ineffective, 
expensive, dilatory, founded on wrong principles, and stands in the way of settlement instead 
of promoting it. The first thing to be done is to remove the prejudice of harm being done 
either to the Crown or to the people as a body or to individuals, by grants of wild lands 
being made to others. This is contracted from the habitual impression in old countries of 
the value of land. But in countries abounding with desert tracts every body is benefited 
by the grants made to others. There is no want of waste land ; and if there was, se 
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land is better than waste, and either the one or the other is just as easily to be bought after 
grants are made as they were before. When a revenue indeed is raised from the sales of 
wild lands, they cannot be given away without depriving the Treasury of the amount they 
would have broucht at auction ; but that is the whole extent of the evil. Some few instances 
may be found of individuals who desire to invest a sum of money in waste lands, and to 
keep them waste, and to wait till, by the surrounding improvements, an increase of value is 
given to the purchase ; and in a colony, there will always be some cases in which waste 
land is bought, and is afterwards neglected and forgotten, so that the owner cannot easily 
be found ; but these instances are never so common as really to create a public inconvenience, 
and may be entirely prevented by some very simple expedients, which are in use in the 
United ‘States. The real interest of the people is that cultivation should go forward as 
speedily as it can, without detriment to morals and civilization. To promote this, it is 
desirable to make it as safe and as easy as possible to apply capital to land ; and instead of 
obstacles being thrown in the way of enterprize or even of speculation, every facility should be 
afforded to them. We could not do better than adopt at once the method which in the 
United States seems to answer all main purposes, and to give satisfaction to that vast and 
not easily contented community. It has been productive of a very considerable revenue, and 
[ have heard no complaint against it, except that it is attended with a great deal of specu- 
lating in land, the evil of which, beyond that of speculating in merchandize or in the funds, 
I have been unable to discover. In conformity with what I believe to be the general outline 
of that plan, I would propose that an office should be opened at each of the towns of 
Quebec, Three Rivers, Montreal, Hull, William Henry, and either at Kamouraska or in 
Gaspé, and of course that an officer should be appointed for each. The surveys now in the 
offices of the Surveyor-general and the Commissioner of Crown Lands should be divided 
amongst these, and the further surveys of the waste lands of each district should be pro- 
ceeded in and completed with as much expedition as possible. No payment by mstalments 
should be allowed, but land should be sold, if required, in parcels of 50 or even 25 acres. 
One uniform price should be set on all wild lands, by which means the good lands are sold 
first, and the settlement and cultivation of these brings up the prices of the inferior spots in 
the neighbourhood. ‘The present upset prices at the auctions are too high; that of the 
United States, which is a dollar and a quarter, would also be too high for the less genial 
climate and less fertile tracts of Canada. I would recommend that at first, and for the pre- 
sent, the price be fixed at a dollar; it might, perhaps, be lowered after the best lots had 
been disposed of at this rate. The utmost facilities and simplicity of arrangement should 
be established as to the mode of obtaining a grant. A plan should lie in the office, on the 
face of which every one should be able to see what surveyed lands are granted, and what 
are vacant: when his own mind is made up, a purchaser should have nothing to do before 
obtaining his certificate of purchase, but to produce and pay as many dollars as he wants 
acres of ungranted and surveyed land ; and the certificate, drawn up according to an uniform 
precedent, should be handed to him without further expense, or delay or difficulty of any 
sort, a duplicate being of course prepared and registered in the office. The period required 
for perfecting the patent is not of much consequence, if the certificates of purchase are duly 
registered. I would venture further to recommend that in the patents the Crown should 
waive the reservation of mines and timber; it never yet in this colony has produced any- 
thing for the Crown, and yet it is to the owner of the land an unpleasant qualification of his 
estate. If any one wishes to occupy unsurveyed land, he should be allowed, upon paying half 
price, that is, half a dollar an acre, to lodge in the office a petition for the land, and memo- 
randum of his payment, and to take possession ; and the regulation ought to be, that, on the 
survey coming up with him, he should have notice to complete the purchase within a given 
time, on pain of having the land put up and sold by public auction at the upset price of 
half a dollar, in which case, whatever it should fetch beyond half a dollar per acre, should 
be paid to or retained for the party who made the original deposit and lodged the petition. 
If this plan were strictly adhered to, the whole duties, including the accounts, would be 
extremely simple: the money should be paid in quarterly to the Receiver-general, and car- 
ried to the land and timber fund ; the accounts and the register of land sold should be sent 
quarterly or half-yearly to the Auditor-general, and the Provincial Secretary, who should 
register the grants and have them published in a gazette, in which also all persons taking 
possession of unsuryeyed lands should be obliged to publish, or pay for the publication of 
the particulars of their petition, deposit and occupation of the land. A gazette in Canada 
might be made extremely advantageous for this and other purposes, and in some departments, 
and under an accurate system, it might almost render other records useless. 


X.—THE JUDICIAL BRANCH OF GOVERNMENT; THE PROPOSED COURT 
OF IMPEACHMENTS; THE COURT OF APPEALS; THE COURT OF 
ESCHEATS. 

Tue circumstances in which the Judges of Lower Canada are placed are deplorable. 
They hold their offices during the pleasure of the Crown. ‘Their salaries, though they might 
be lawfully paid out of the hereditary revenue, have been allowed to depend on the annual 
appropriations of the Legislature. These are far in arrear, and great inconvenience, to say 
the least of it, has in some instances been the consequence. The party feelings of the two 


races are so exacerbated, that many of the French Canadians repose little confidence in the 
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British Judges—the British as little in the French. There is an eagerness on each side to 
push new Judges of their own party on to the bench; each dreads its coming into the undi- 
vided possession of the other “ origin.” Two languages are indiscriminately employed in 
the Courts in interpreting and enforcing two systems of law, diversified by the provincial 
statutes, which for the most part are enacted only for a few years at a time, to be then varied 
or suffered to expire, or in some cases to be simply renewed. The profession of an advocate 
comprises the whole business which, in England, is divided between the two professions of 
barrister and attorney or solicitor. The duties of the notaries are distinct. There are a 
great many, in proportion to the whole numbers of the French Canadian advocates and 
notaries, who are members of the House of Assembly ; and for some years no session has 
passed without the appointment of committees to inquire and report as to the conduct of 
some of the Judges; charges are made and evidence is brought forw.rd without the presence 
of the party accused, and addresses are preferred to the Government, vilifying the characters 
of those on whose integrity, impartiality, learning and sense of justice, property and life are 
allowed daily to depend. These papers are necessarily despatched to the Home Government. 
For a time the judge who is arraigned must keep himself ready for a voyage to England ; 
sometimes he is called upon to defend himself, sometimes the attack dies away, sometimes it 
is repeated annually. For the sake of that independence which is necessary for uprightness, 
it seems to me that the very first application of the proceeds of the hereditary revenue should 
be to the steady and punctual discharge of the salaries of the judges, and that their tenure 
of office should be as nearly as possible the same as it is in England, and that by some well- 
considered declaration on the part of His Majesty, in the form of instructions to the Go- 
vernor or a message to the House of Assembly, the irregular warfare against them should be 
discouraged, whilst other modes should be proposed of hearing and deciding any considerate 
and formal accusations. The Assembly has long been calling for a Court of Impeachments, 
but has latterly appeared to have resolved to be satisfied with no other court than their own 
House. I see no difficulty which could be felt by a wise legislature, in constituting a very 
respectable and sufficient court out of the Legislative Council by taking annually five mem~- 
bers from that body by lot, and allowing the Governor to appoint a president, who should 
be either another member of the Council or a judge or professional lawyer of 20 years’ 
standing. Such a court should not be capable of awarding punishment in any other manner 
than by a recommendation that the party accused should be removed from office. It is to 
be remembered that provision is to be made only for that sort of accusation which is properly 
tried by impeachment, on account of its not being easily tangible by law; when %& heavier 
punishment is called for, the accusing party should be referred to the ordinary courts of 
justice. This tribunal of impeachments, like other remedies which I have had occasion to 
propose, will not, I fear, be established by the existing Legislature of Lower Canada. The 
Court of Appeals is another part of the judiciary system which requires alteration. By the 
imperial statute of the 31 Geo. 3, c. 31, s. 34, it was made to consist of the Governor and the 
Executive Council, appointed by His Majesty, but subject to such further or other provisions 
as might be made by the Provincial Legislature; and the Provincial Act of the 34 Geo. 3, 
c. 6, s. 23, enacted that the Governor and Executive Council, with the two Chief Justices, 
or any five of them should constitute the court. Under this Act the Chief Justice of Mon- 
treal sits in the court, without being a member of the Executive Council. All parties agree 
in thinking that this is not as good a Provincial Court of Appeals as they might have. The 
principal objection is, that the members of the Executive Council are not only not profes- 
sional lawyers, but in some other respects are not the fittest persons to sit as Judges, inas- 
much as they must necessarily, in the conduct of the affairs of the Province, become 
connected with the subjects in which they have to pronounce judicial decisions. Parties 
who, for whatever reason, suppose themselves to be not favourably regarded by the Govern- 
ment, will not be persuaded that they must not be viewed with disfavour by the members of 
Government, though sitting in a judicial capacity. A striking instance of the jealousy of 
the French Canadians in this respect, extending even to so grave and considerate a body as the 
ecclesiastics of the Seminary of Montreal, is afforded by Mr. O’Kill Stuart’s report of the 
case of Fleming against the Seminary of Montreal (O, Stuart’s Reports, Part 1. p. 184), in 
which a rule on the appellant was obtained to show cause why the opinions of two members 
of the Court of Appeal should not be reckoned as one, on account of their being brothers-in- 
law, and the point was earnestly supported upon grounds of French law by two gentlemen 
who were afterwards placed on’ the bench. Another objection made against the Court of 
Appeals is, that each of the two Chief Justices having to decide upon the cases tried by the 
other, some opinion must in course of time be pronounced which makes that law in the first 
instance, in each Court of King’s Bench, which will not be held to be law upon appeal. In 
a former paper I suggested that His Majesty should be empowered to appoint judges of 
appeal who are not members of the Executive Council, and that it might be a source of 
advantage to both Provinces, if there was only one court of appeal for Upper and Lower 
Canada. I am still of that opinion, and ultimately I should hope to see a court of this sort 
entirely distinct from the Executive Council; but in the meantime, as a measure which may 
be carried into effect by the sole authority of the Crown, I would recommend that the other 
alteration in the Council being made which I have suggested under the head of the Executive 
Council, all the judges of the superior courts of both Provinces should be appointed mem- 
bers of both Executive Councils, but with the understanding that it is for the purpose only 
of formmg a Court of Appeal in each ; and at the fixed times for holding the two Courts of 
Appeal, each of which, I apprehend, might even now sit at any place within the Province 
for which it is held, as many of the whole number of judges should be summoned as with 
covenience could attend. The provincial statute of Lower Canada, 36 Geo. 3, c. 6, s. a 
wou 
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would not present any obstacle to this arrangement, and though, unless some fresh enactrment 
should be made, the members of the Executive Council who are not lawyers would still be 
entitled to sit as members of the Court, it is probable that they would not claim the pri- 
vilege ; and if they did, the presence of several judges would draw the superintendence and 
decision of the causes into their hands. In this way, besides the advantage to be derived 
by the judges of each Province having frequent opportunity of comparing the laws of the 
other Province with their own, an impartiality and freedom from connexion with the pre- 
vious proceedings in the cause would be secured as to some of the judges at least, and the 
tribunal would resemble in principle the constitution of the court of appeal of the Ex- 
chequer Chamber in England. : 

The Court of Escheats in Lower Canada is an anomalous institution, though not without 
precedent in British America. I am of opinion, perhaps more decidedly than my colleagues, 
that it never ought to be brought into operation; that in the present state of Lower Canada 
it would be impossible to make it act with impartiality ; that it would be difficult in many 
instances to find jurcis whose own estates would not be liable to be taken from them by 
inquests similar to those on which they would be called upon to sit; that a forfeiture of an 
estate for non-performance of conditions is not an escheat nora forfeiture, properly so called, 
or of such a class that it can be adequately tried by inquest of office ; that if the patents of 
the Crown are to be revcked, the appropriate form of proceeding is scire facias. 


XI. THE SEIGNEURY OF MONTREAL. 


I acres with all that is said in the Report of the Commissioners as to the extent of 
inconvenience which is occasioned to the inhabitants of Montreal by the tenure en roture ; 
as to the advantages which would be obtamed by putting the possessions of the seminary 
upon some better understcod and more solid footing ; and, unless ill-advised assertions of a 
legal title in the semimary, should render this course necessary, as to the inexpediency of 
the Crown asserting, by legal proceedings, a claim to the valuable property which under its 
authority has been enjoyed by the ecclesiastics of the seminary for 76 years ; as to the fair- 
ness, in most respects, of the terms on which the ecclesiastics have proposed to give their 
assent to a commutation of the seigneurial dues, and as to the esteem and respect in which 
those gentlemen are held by all classes of society at Montreal. But I deem it to be incum- 
bent on me to state a more decided opinion upon, the title to the seigneury than that which 
is expressed in the Report, and in.some respects a different one. 

The ecclesiastics of the seminary of St. Sulpice at Paris had been established as a com- 
munity of Roman-catholic priests in 1645; and in 1663, an association which had subsisted 
for some time for the conversion of the Indians of New France, made to them, by a regis- 
tered contract in Paris, a donation of all their right. of property in the Island of Montreal, 
upon condition that the domain and property of the island should be inseparably united to 
the seminary. 

In this instrument the seminary declared their domicile to be at Paris. In 1677, the 
King of France, by letters patent, gave permission to the above-mentioned community to 
establish a community and seminary of ecclesiastics in the Island of Montreal, whither 
they had already sent some priests, and intended to send more to the number of 14; which 
new community was to be for the conversion and instruction of subjects of the crown of 
France ; and, to facilitate this establishment, the king confirmed the donation of 1663, and 
put for ever into mortmain the lands aud seigneury of Montreal, as consecrated to God, and 
to be enjoyed by the members of the seminary and their successors, free of all rights or 
claims of the crown, from which they were declared to be released. 

As it seems to have been stated in 1826, as the opinion of M. Dupin*, a very cele- 
brated Parisian lawyer, that the effect of these letters patent was to give the lands and 
seigneury to the new community at Montreal, it is necessary to remark, that the tenor of the 
letters patent is not, of themselves, to establish the new community, but only to give autho- 
rity to the community at Paris to establish it ; and that, so far from separating the seig- 
neury from the community at Paris, the letters patent confirmed the donation of 1663, which 
in distinct terms forbad any such separation. Some public documents of a later date put 
it beyond all doubt, that the community at Paris retained its seigneury. An edit of 1693, 
recites the title to the entire seigneury of “ the ecclesiastics of the seminary of St. Sulpice 
of our good city of Paris,’ and mentions the documents which they derive from the adminis- 
tration of justice, which forms a considerable part of the foundation of ¢heir seminary in the 
island. Other letters patent of 1714, prove the same thing. An arrét of the council of 
state of 15th May 1716, describes the ecclesiastics of the seminary of St. Sulpice, at Paris, 
as seigneurs of the {sland of Montreal, and recites another arrét of 1711, for reuniting to 
the domain of the said seigneurs certain Jands formerly conceded by them. The instrument 
of 1764, executed by the seminary at Paris, under the authority, it is said, of the British 
Ministers of the day, and accepted by the seminary at Montreal, established the same point. 
Therefore, notwithstanding the opinion of M. Dupin, | consider it as clear and certain that, 
at the time of the capture of Montreal in 1760 by the British army, the right of property to 
the seigneury of the island of Montreal was in the community of ecclesiastics of the semi- 
nary of St. Sulpice at Paris; but although no formal instrament is now to be found by 
which it was cone, it appears by the words of an arrét of 1702, and another of 1716, 
that the Parisian community, under the permission given by the king, had established a 
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Rhinwteiok community at Montreal, somewhere betweeen 1677 and 1702, most likely immediately after 
Sir C. Grey. the letters patent of 1677; and the arrét of the 4th May 1716, which imposed a tax of 
2,000 livres upon the seminary at Montreal for the repair of the fortifications, styled that 
seminary the “ seigneur direct” of the island. Jn 1760, therefore, at the time of the sur- 
render of Montreal, there were two communities, the one domiciled at Paris, who were the 
seigneurs of the island of Montreal, and the community at Montreal who were in the 
actual occupation of the seigneury, and in the immediate receipt of its revenues, but who 
had been created by, and were subordinate to, the community at Paris, and to whom it was 
a legal impossibility that the Parisian community could have transferred the whole of their 
seigneurial rizhts. The Montreal community being the creation of the other, cold not well, 
im its corporate capacity, have been a member of it without some reconstruction of the parent 
society, which does not appear to have taken place; but it seems that all the individuals of 
the Montreal community were members of that at Paris. They exercised the right of 
appointing the registrar or greftier of the King’s Court at Montreal, and their own places of 
residence were exempt from the jurisdiction of the King’s Courts: See 1 Edits & O. p. 289. 
By the capitulation of Montreal* in 1769, a demand made in article 33, that “ the com- 
munities of Jesuits and Récollets, and the house of the priests of St. Sulpice at Montreal, 
should be preserved in their constitutions and privileges, was, by the general commanding 
the British army, “ refused, until the King’s pleasure be known.” But by the 34th and 
35th articles, it was granted that all the communities and all the priests should preserve 
their moveables, the property and revenues of the scigneuries and other estates which they pos- 
sessed in the colony, of what nature soever they were; and that the same estates should be 
preserved in their privileges, rights and exemptions. By the definitive treaty of 10th Febru- 
ary 1763, Canada, with all the rights of the crown of France, was ceded to His Britannic 
Majesty, who, by the 4th article, agreed to grant the liberty of the Catholic religion to the 
inhabitants of Canada, and to give the most effectual orders that his new Roman-catholic 
subjects might profess the worship of their religion, according to the rites of the Romish 
church, as far as the laws of Great Britain permitted. His Britannic Majesty further agreed 
that the French inhabitants or others who had been the subjects of the most Christian King, 
in Canada, might during the period of 1& months, retire with all safety and treedom wher- 
ever they should think proper, and might sell their estates, provided it should be to subjects 
of His Britannic Majesty. At this point it is desirable to consider m what position the 
two communities of the seminary at Paris and the seminary at Montreal were left by the 
capitulation and the treaty. General Amherst, when he assented to stipulations respecting 
the permanent enjoyment of immoveable property, which could not be construed otherwise 
than as extending beyond the period of the war, allowed the limits of a capitulation to be 
exceeded, and it does not require any argument to show that conditions granted by a 
general cannot be valid to any extent beyond what the laws of the nation for which the 
general is acting, will permit. This indeed was intimated in the answer to the 41st and 
4zd articles of the capitulation, and more distinctly in the 4th article of the definitive 
treaty. But inasmuch as it is certainly within the autuority of a general to grant to a 
capitulating party the property in their moveables, and as General Amherst’s agsent respect- 
ing the permanent enjoyment of real and immoveable property, was blended in the same 
article with that respecting moveables, if the British Government meant to repudiate any of 
the stipulations respecting the permanent possession of real estate, it was incumbent on 
them to do so at the first opportumity, or at all events in the definitive treaty. Not having 
done so otherwise than by expressing, what must always have been implied, that the liberty 
of the Catholic religion was not to exceed what the laws of Great Britain permitted, it seems 
to me that, subject to that proviso, the 33th and 34th articles of the capitulation of Montreal 
have always been binding, in honour at least, as lasting conditions ; and that they must be 
looked to, even now, as a part of the grounds on which all claims respecting the seigneury of 
Montreal must be argued. From this opinion, however, | exclude those words in the 34th 
and 35th articles which relate to “ privileges” and “honours” of estates, as repugnant to 
the 33d article, which referred all “ privileges” to the pleasure of the King. Two somewhat 
discordant stipulations then were to be reconciled after the ratification of the definitive 
treaty. By the one the constitutions and privileges, as far as Canada was concerned, both 
of the community at Paris and of that at Montreal, were made dependent on the King’s 
pleasure ; by the other the communities and priests were promised the permanent possession 
of their seigneuries, as far as the laws of Great Britain permitted, but with the liberty to sell 
their estates within 18 months to any subjects of His Britannic Majesty, under which term 
were included those Roman-catholic inhabitants of Canada who should choose to remain 
there, and give their allegiance to the British Crown. Now the point on which the whole 

case 


* It must be remembered that the capitulation of Montreal did not take place until a year after 
that of Quebec, so that the demands of the garrison, probably, were in some degree foreseen, and 
the remoteness of the Province both from England and from France, and the difficulty of bringing 
to the notice and understanding of the authorities in Europe the interests of the inhabitants of 
Canada, may account for, and perhaps justify, the fact that the capitulation resembles rather a set 
of preliminary articles of peace than the mere capitulation of a town. It certainly has been consi- 
dered, both in Canada and in England, as having effect beyond the occasion on which it was made. 
It is published at the head of the volume of Public Acts. which is regarded as comprising the funda- 
mental laws of the colony, and is referzed to in the opinions of the Crown law officers, even in 
recent times, as bearing on the present interests of the parties to the questions respecting the 
seigneury of Montreal. 
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case turns is, whether the laws of Great Britain at that time permitted the recognition in 
Canada of the constitutions of the seminary of St. Sulpice at Paris and of the seminary at 
Montreal, or of either of them; and it seems to me they did not, which makes it. unnecessary 
to take any notice of the question which might otherwise arise, according to recent decisions, 
respecting the rights of aliens to hold real estate in Canada. The two constitutions of the 
seminary at Paris and of that at Montreal, as they are disclosed to us in the letters patent 
of 1677, and every other document which relates to them, equally established the temporal 
pre-eminence, authority and jurisdiction in Canada of a corporation domiciled at Paris; and in 
this respect each of those constitutions was incompatible with the supremacy of the British 
Crown. I know not how the constitution of a corporate body car in law be so separated 
into parts, as that one of its pervading principles may be vicious and void as repugnant to 
the universal law of the empire, and the others stand good: and as the constitution of the 
seminary at Montreal appears to have been in substance that it should occupy the property 
and discharge vicariously the duties of the Parisian community, under its directions, I come 
to the conclusion that the definitive treaty of peace of 1763 determined and put an end, as 
far as Canada was concerned, to the powers and rights of the seminary at Paris, and to the 
corporate capacity and legal existence of the seminary at Montreal, excepting that both were 
to remain capable for 18 months to dispose of their property if the members of them should 
choose to do so. Having stated this opinion, which, 1 am confident, it is better for all par- 
ties should be distinctly brought forward, I am desirous of stating, with equal plainness, that 
the 34th article of the capitulation having been in no way repudiated by the treaty, nor 
qualified otherwise than by a restriction of the hberty of the Roman-catholic religion to what 
the laws of Great Britain would permit, and the objects and purposes of the senimary having 
always been considered to be laudable and beneficial, the Crown appears to me to have been 
bound, according to every generous construction of the law of nations, to give, within that 
limit, to those ecclesiastics of the two semmaries who remained in Canada as full an enjoy- 
ment of the ordinary seigneurial profits of what had been their property or their possessions, 
as they had before, and this not merely for their natural lives, as private and unconnected 
individuals ; but, seeing that the objects of the community had been praiseworthy, to give it 
to them as nearly as might be in the same manner as they would have enjoyed it if the 
constitution of their community, which was now at an end, had continued to subsist as a 
legally recognized institution. This would not include such franchises as the appointment 
of the grefhier of the King’s Court at Montreal, nor an exclusive jurisdiction within their 
own walls and within the farm of St. Gabriel, both of which they had enjoyed, and have 
since at one time claimed ; but it would, by a hberal construction, include and account for 
the permission, which was given to them by the Crown, to admit new persons (even foreign- 
ers) into their society: and | feel some confidence that if the whole subsequent history of 
the possession and the claims of the seminary on the one hand, and of the conduct of the 
British Crown on the other, not only towards this seminary, but towards the other eccle- 
siastical Roman-catholic communities of Lower Canada, be examined from this point of 
view, they will admit of a consistent explanation which cannot otherwise be obtained. In 
this separate Minute, which does not lay claim to the authority of a Report of the Commis- 
sioners, it would be considered superfluous for me to go minutely through the whole scries 
of subsequent events, but in the opinion which I have expressed [ have had in view: 


1. The Proclamation of October 1763. 

2. The Instructions to Governor Murray, 1763. 

3. The Letter of Monsieur de Guerchi, of 1764; given in the 1834 Report of the Assembly 
of Lower Canada. 

4, The Instrument of 1764, executed by the St. Sulpicians at Paris. 

5. The difficulties stated by Sir James Marriot, at p. 122 of his Report of a Plan of a 
Code of Laws for the Province of Quebec, 1774. 

6. The Statute of 14 Geo. 3, c. 83, s. 13. 

7. The Instructions to Governor Carleton, 3d January 1775. 

8. The Act of Fealty and Homage on the part of the Seminary, 1781. 

9. The Claims on the part of the Seminary, and opinions of the Crown Law Officers in 
1789. 

10. The introduction of some Priests from France in 1794, and upon subsequent occasions, 
with the sanction of the British Government. 

11. The assumption by the Crown of the property of the Jesuits and of the Récollets, 
and the proceedings from 1770 to 1801, respecting an intended grant to Lord Amherst of the 
Jesuits’ estates. (See the Report, with an Appendix, from a Select Committee of the House 
of Commons in 1817, on the Regulations of Ioman-catholics in Foreign States.) 

12. The Opinions of the Crown Law Officers on questions respecting the Seigneury in 
1806 and 1811. ; 

13. The Instructions to the Governor-in-Chief, Sir George Prevost, in 1811. 

14. The case of Fleming against the Seminary of Montreal, which is taken notice 
of in Mr, O’Kill Stuart’s Reports, Part 2, p.184. 

15. A correspondence and negociations which have been going on at intervals for nearly 
the last 20 years between the Seminary and the Provincial Government and the Colonial 
Office, during which the opinions of the Law Officers have been taken both in England and 
in Canada. 

16. An Address to His Majesty from the House of Assembly of Lower Canada in 1830. 
(See Journals of the Assembly of that year, p. 259; and Return to an Address of the British 
House of Commons, 30 June 1830.) 
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17. A Report of a Committce of the Assembly, dated Ist March 1834. (See Appendix 
to the Journals of that year, I 1.) 


With the view which I have taken of a subject involving such abundant materials for 
serious differences of opinion, and adverting to the sentiments expressed in the address to 
His Majesty from the House of Assembly of Lower Canada in 1830, which I have reason 
to believe are still entertained by that body, [ cannot recommend that the affairs of the 
seigneury of Montreal should at present be brought before the Provincial Legislature, 
which { have no doubt would take up, in the spirit of the address of 1830, the whole details 
of any proposed arrangements, both as they regard pecuniary questions and the system of 
education. I would propose that the opinion of the Crown Law-officers in England be asked, 
whether the Crown, without the authority of Parliament, can constitute the ecclesiastics of 
the seminary a community for the purposes of education, confirm to them their possessions, 
and at the same time and in such a manner that it may be easily enforced, impose a legal 
obligation that they will, on stated terms, release the inhabitants of the seigneury from the 
obligations of the tenure en reture. In Canada, of late years, more than one Roman-catholic 
college has been incorporated, either by letters patent under the seal of the Province or by 
the Provincial Legislature ; and if no insuperable objection exists against this being done 
for the Seminary, with the condition which I have specified, I would recommend that, after 
the official correspondence which has taken place, the Crown should forego not only its 
claims to the seigneury, but any claim which might arise out of the droit d’indemnité, or 
subsequently out of the droit de quint or de relief. 


CONCLUSION. 


Tue foregoing notes will have shown that there are a great many intricate and troublesome 
affairs, which must in some degree be settled, or at least put in train, before a wholesome and 
efficient state of government can be re-established in Canada, or the Home Government can 
be relieved from the vexation and pain of perpetual remonstrances. But they will not have 
expressed the conviction under which they were written, unless they shall have also shown 
that it would be best if now, but that at all events ere long, there must be a re-construction 
of the constitution of the Province. All the facts and circumstances which in 1791 recom- 
mended the policy of dividing the province of Quebec, have grown up again, as it might have 
been foreseen that they would, and they are now in greater force than ever in Lower Canada. 
An immense tract of unoccupied country having been included within the boundary line of 
the Province, it is difficult to conceive in what manner, unless by some very rapid assimila- 
tion of the French ana English races, which has not in any degree taken place, a recurrence 
could have been avoided of the inconveniences which characterized the era of 1791. The 
Minister of that day, in the debate of the 11th of May, on the Quebec Government Bill, 
stated to the House of Commons that “there was no probability of reconciling the jarring 
interests and opposite views of the inhabitants, but by giving them two legislatures. It was 
conceived that this form of government was best adapted to put an end to all difficulties of 
a legal sort, and to render the regulations more useful to the subjects of that country. He 
believed there was such a rooted opposition of interests, that if there was a constitution con- 
sisting of a House of Assembly, in which the parties might be nearly balanced, the conse- 
quence, at least for a long series of years, would bea great degree of animosity and confusion. 
If one of the parties had a great ascendancy over the other, the party having the superiority 
was very unlikely to give satisfaction to the other party. It seemed to His Majesty’s ser- 
vants the most desirable thing, if they could not give satisfaction to all descriptions of men, 
to divide the Province, and to contrive that one division should consist as much as possible of 
those who were well inclined towards the English laws, and the other, of those who were 
attached to the French laws. It was perfectly true, that in Lower Canada there still remained 
a number of English subjects, but these would hold a much smaller portion than if there 
was one form of government for every part of the Province. It was in Upper Canada parti- 
cularly that they were to expect a great addition of English inhabitants. The consequence 
was, that if it was not divided from the rest, the Canadians forming a majority of five to one, 
the grievance would be every year increasing in proportion as the population increased. The 
division of the Province might be liable to some objections, but on the whole it was subject 
to fewer than any other measure*.”” There is scarcely a sentence of this passage which, if 
the occasion on which it was spoken was not known, might not be supposed, by any one res!- 
dentin Lower Canada, to have been a statement of some British Minister, in relation to the 
difficulties of the day that is passing over our heads. Itseems, indeed, to have been expected 
at that time by Mr. Pitt, that the French population would increase as fast as that of British 
origin: whereas it has happened that the British in the two Provinces have increased more 
than tenfold, or from the number of 30,000 or 49,000 to nearly half a million, whilst the 
French Canadians are less than four times their number of that date; and whereas they are 
said to have been then as five to one in the whole of the old province of Quebec, they now 
are not supposed to be more than three to one even in Lower Canada. But this is so far 
from invalidating the Minister's prediction, that “if the Province was not divided, the 
grievance would be every year increasing,” as to have shown that the birth of it did not 
depend on the accident of the greater or less increase of the one population or the other. If 
no division had taken place, the present day would have exhibited the whole inhabitants 


of the old province of Quebec arranged in two parties of nearly equal numbers, and. 
penlously 
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perilously opposed to each other. The division has, up to this time, prevented so extreme 
a danger; but from the old roots a similar state of circumstances to that which was alle- 
viated in 1791 in the old province of Quebec, has been reproduced in Lower Canada; and 
instead of weakening the French Canadian party by an advance to a balance of numbers, 
the more rapid increase of the British seems to have the effect of compacting them into 
a harder mass, as if to resist the dissolution with which they are threatened. The jea- 
lousy with which they watch over the preservation of their laws, customs, manners and 
language, is the same as ever, and the same remedies are required for the state of repulsion 
and antipathy towards each other (no gentler terms will convey the truth) in which, as far as 
all questions of internal policy are concerned, the two parties exist; nor would the change 
be a difficult one to effect. It is not without a due sense of the grave and momentous con- 
siderations which are connected with the task of altering a constitution that I say this; but 
if the Act of the 31 Geo. 3, c. 31, be divested of its ecclesiastical provisions, it will be per- 
ceived that it is uot of a very difficult or complex structure, yet might serve as a precedent 
for what would be now wanted. To discern the occasion for bringing forward such a measure, 
to be sure that the innovation is suited to the emergency, are the points at which the risk is 
tun; and, with a consciousness of that which I incur, | venture to propose that Lower Ca- 
nada be divided into several subordinate Legislatures, with one general and controlling one. 
To each of the towns of Quebec and Montreal a charter should be given, calculated to suit 
a place of commerce. Sherbrooke and Hull might each be the seat of a municipal Legisla- 
ture for aj] the contiguous soccage lands, and ‘Vhree Rivers of one for the whole seigneurial 
lands of the Province; and there should be a provision that commutations of either tenure 
into the other might take place upon the borders of the adjeiming districts, and that upon 
such occasions the land should be added to that district of which it should have been sub- 
jected to the prevailing tenure. In these subordinate Legislatures the Council or Upper 
Chamber might be appointed as the councils or upper chambers of the English municipalities 
are, by election, without any violation of the principles of the British constitution, whilst 
I would cautiously and firmly guard and preserve to the Crown the right of appointing the 
members of the Upper House of the general Legislature. It seems to me that in this altera- 
tion all parties would find their account; and if we could recall to life the statesmen who 
debated in 1791 on the affairs of Canada, it would be found to coincide with the principles 
to which they looked ; its consonance with the words of Mr. Pitt | have shown. The per- 
vading laws of election and representation, and of criminal justice, the preservation of soccage 
tenure and of the British laws of property in the districts of Sherbrooke and Hull, the unim- 
paired power and dignity of the Crown, would be an adherence to the British constitution ; 
the federal character of the subordinate districts, an adoption, to a small extent and on a re- 
duced scale, of the spirit of American institutions: the security of the Roman-catholic 
religion, and of the ancient civil law and customs of Canada, and of the seigneurial tenures, 
a preservation of the institutions of old France, of which he was to so great an extent an 
admirer, which would satisfy Mr. Burke’s recommendation, that something should be drawn 
from the constitutions of all those three states: nor if he could at this day extend his care 


to Canada, would Mr. Fox desire that the principle of electing the Upper Chamber should — 


be now extended further than to the subordinate Legislatures. 

The commercial interest of Canada would acquire the prevailing influence which it ought 
to possess in the two ports of Quebec and Montreal. ‘The British American Land Company, 
relieved from the attacks on its stability and credit with which it is now assailed, would 
rapidly colonize and establish in social order and prosperity the eastern counties. The town- 
ships on the Ottawa, surrounded by at least as fine a country, and having the advantage of 
immediate access to a river second only to the St. Lawrence, might scon rival the possessions 
of the Company. 

The French Canadians, who would retain on both sides of the St. Lawrence a solid territory 
of much greater extent, population and agricultural improvement, than any of the others, 
with an undisturbed enjoyment of their religion and laws, would have only themselves to 
blame, were they not to maintain a footing of at least perfect equality with all their com- 
patriots. My hope would be, that when the two races ceased to be opposed to each other 
upon questions of interest and domestic regulation, they would begin to feel the advantages 
of co-operation on all subjects of common interest; and would desire to be assimilated and 
to support an union from more generous schemes of politics, than the succession of quarrels 
which has marked the history of Lower Canada for the last quarter of a century. 

The moving and most immediate cause of the animosity which exists, is the apprehension 
which each entertains that its adversary meditates destructive designs against its interests 
and institutions, and this feeling is exacerbated as the parties approach to a balance of 
strength. 

The French Canadians proclaim their settled determination to have the charter of the 
British American Company annulled, and never to recognize the Tenures’ Act by which the 
British law was declared to be an incident of soccage tenure, and on which the title to so 
many soccage estates depends. The British, on the other hand, urge on too eagerly the 
general adoption of registry offices, with the scarcely-concealed expectation that it will lead 
to the dissolution of the scigneurial system, and to an extensive transfer of the lands; in 
which is involved the whole structure of the civil law of the French Canadians, and the 
temporal interests of the Roman-catholie priesthood. 

‘There are pretensions un either side which must be repressed ; let this then be effected by 
placing each system under the care of its separate and peculiar Levislature; the alarm will 
subside, and with it the greater part of the hostility; and I should not.despair of the adverse 
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objects of mutual interest, especially such as regard the navigation of the St. Lawrence and 
the revenue, and the settlement of those vast tracts of wild land and forest, in which all its 
subjects have an equal claim on the Imperial-Crown to be allowed to participate. 

Though I would not have it attempted immediately, Upper Canada might perhaps be 
inclined to come under the same system at no distant period, and ultimately, perhaps, the 
other provinces of British America. 

That general legislature, of which I have spoken, might be constituted of a Governor-in- 
chief, a Legislative Council appomted by the Crown, and a Lower House, consisting, in the 
first place, of 10 members from each district, and of 10 more for every successive 100,000 
of population in each district, so that a district containing 200,000 would send 20 members 
in the whole, one of 300,000, 30 members, and so on. It would be a matter of secondary 
importance where the general Legislature should sit, but it would probably be found advan- 
tageous that it should not be either at Quebec or Montreal, and the town of Williara Henry, 
at the confluence of-the Richelieu and the St. Lawrence, combines many advantages of a 
central and very defensible position, and of easy and rapid communication with Europe, 
either by the way of New York or Halifax; and, as it is situated in a small domain of the 
Crown, there would be facilities for constituting it at once a distinct and peculiar jurisdic- 
tion. I will not go further into the details of a measure which I scarcely should have 
thought myself at liberty to suggest, if the opmions which I have felt compelled to state 
as to the unfitness of the existing Legislature for the great and various and important 
functions assigned to it, did not appear to me to require that 1 should point out some 
other course by which the inhabitants of Lower Canada may have a Legislature capable 
of acting for their benefit. I have pointed out two plans; one, that of an economical, 
cautious, restricted government, contenting itself with maintaining the laws and public 
tranquillity, not expecting any assistance from the Legislature, but relying on the limited 
resources of the hereditary revenue; the other, that of proceeding to reconstruct the Cana- 
dian Legislature with somewhat different arrangements, but according to the leading prin- 
ciple of the Act of 1791, and with a view to the introduction of improvements which were 
then recommended, but not attained ; but, above all other considerations, with a design to 
strengthen the connection with the Umted Kingdom, at the same time that securities are 
given to the French Canadians for the preservation of all their ancient institutions that are 
dear to them. By either of these plans it seems to me that the Province may be governed ; 
that by the latter its prosperity may be incalculably augmented. But that if there were to 
be an attempt to rule it by the means of two majorities of French Canadians in the Houses 
of Legislature, it would not be long before it would be manifested that such an administra- 
tion of affairs is incompatible with the interests of British America. 

* The very short time which circumstances permit me to dedicate to this Minute must be 
my apology for many defects of arrangement and expression; ut the main propositions 
which it is intended to set forth, are the fruits of reflection, and the deliberate conclusions to 
which my mind has come. 


17th November 1836. (signed) Chas. Edw. Grey. 


* To complete the explanation of the points on which my opinion is different from that which has 
been expressed in our Reports by the other Commissioners, this Minute was intended to have 
comprised the subjects of,-— 

1. The British American Land Company. 

2. The Law of Real Property; including, 


(a) The possessions of the Roman-catholic religious communities ; 

(6) The incidents of the tenure in free and common soccage ; 

(c) The rights of commuting the tenures en fief and en roture into free and common 
soccage ; 

(d) Dime or tithe ; 

(e) Inconveniences of the seigneurial tenure ; 

(f) The proposals for the establishment of Registry Offices, and the inconveniences of the 
French law of hypotheque. 

(g) The law respecting aliens. 


3. Institutions for religion and education. 

4. The apportionment between Upper and Lower Canada of the proceeds of duties of import, 
and the question of an union of the two Provinces. 

My notes on these points are prepared, and require only to be copied ; but it has been impossible 
that this should be done in the interval which has elapsed between the completion of the Report 
and the hour at which it is necessary that it should be despatched, in order to go to England by the 
New York packet of the 24th instant. 

I propose, therefore, to put into the hands of the Commissioners, before I sail for England, 
some additional notes on the subjects above mentioned. 


17 November 1836. (signed) Chas. Edw. Grey. 
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* STATEMENT delivered by Sir George Gipps to the Secretary, 15 December 1836, to be 
placed upon the Minutes of the Commission and transmitted to the Secretary of State. 


1 am desirous of entering, as shortly as I can, on our Minutes, a few observations on 
the paper that was delivered by Sir Charles Grey to the secretary, on the day on which the 
last Report of the Commissioners was forwarded to England. 

The fact of Sir Charles Grey’s not having signed any one of our Reports without an 
expression of dissent, is, I think, calculated to produce an impression that a wider differ- 
ence of opinion between Sir Charles and the other Commissioners has existed, than in 
reality is the case; my object, therefore, in the present entry, will rather be to point out 
the cases in which the Commissioners are agreed, than those in which they disagree. I 
shall enter into no detail on any subject, not only because a difference of opinion on minor 
points is of but little importance, but in order that, by confining my remarks to the leading 
features of each case, I may run the less risk of misrepresenting the opinions which I sup- 
pose to be held by Sir Charles. 

FINANCE. 


On the subject of Finance, Sir Charles, J believe, agrees with the other Commissioners, 
that the first thing to be done is to pay the public officers, as we all think, that until they 
are paid, the King’s authority cannot be respected in the province. He agrees also, that 
if their arrears are to be paid out of Canadian funds, there is no better way of doing it than 
by resuming, under authority of a British Act of Parliament, the funds which, up to 1831, 
were at the disposal of the Crown, and which were only then relinquished in the confident 
expectation, I may almost say under an implied promise, that a competent civil list would 
be provided by the Local Legislature. 

Sir Charles thinks, and so do his colleagues, that money sufficient to pay the public ser- 
vants might be obtained on the credit of the Crown Lands ; but his colleagues do not par- 
ticularly recommend this plan, because they think, if borrowed without a guarantee from 
the British Treasury, it would not be obtained upon advantageous terms, and if done under 
the guarantee of the British Government or [mperial Parliament, it would seem to them 
nearly the saine thing as if Parliament were to authorize the payment in any other way, or 
out of fands of its own. 

Sir Charles further agrees with the other Commissioners in thinking, that if these arrears 
of salaries were once got rid of, the government of the province might by possibility be 
carried on, even though the Imperial Parliament should be indisposed to authorize the 
future application by the executive of any revenues beyond those which have, since 1831, 
been at its disposal. But in order to do this, Sir Charles would rely principally on an 
enforcement of some of the prerogatives of the Crown not usually put in action ; the stricter 
collection of the hereditary and territorial revenues ; the exertion of some powers inherent, 
as he says, in all courts of justice to exact fees sufficient to cover their own expenses, and 
a strict interpretation of those revenue laws under which deductions may be made from the 
sums collected, not only of the expense of collecting them, but also of accounting for them. 
The other Commissioners, rather than see the executive driven to ‘support itself by such 
means, would ask for a declaration from the Imperial Parliament, of the terms on which 
the provincial government is to be conducted, believing, or at any rate hoping, that any 
firm expression of the opinion of Parliament, and especially of the House of Commons, 
thoagh conveyed only in the shape of resolutions, would be received with respect by the 
province ; and the other Commissioners do not think that any attempt at government by 
the means recommended by Sir Charles, would be successful, unless some expression of 
the opinion of the House of Commons were made in support of it. 

On the next financial question, viz. the amount which ought to be provided for a civil 
list, afier the immediate difficulties respecting the arrears of public officers shall have been 
removed, and some degree of harmony restored between the different branches of the Legis- 
lature. Sir Charles Grey is cf opinion, that a larger civil list will be required than the one 
recommended in the First Report of the Commissioners ; his colleagues, however, adhere 
to their former recommendation, and the more so as they think it to be in harmony with 
the measures which either already have been, or which are on the point of being recom- 
mended to some of the sister provinces in North America. 


2. LecisuaTivE Councit. 


The Commissioners all agree in not recommending a compliance with the demand for an 
elective council, though some would object to the measure absolutely, and others only under 
present circumstances. 

They also agree in Some minor recommendations, having for their object to enable Legis- 
lative Councillors to resign, or in certain cases co be removed by His Majesty. They 
further agree in thinking, that the Legislative Council, either in whole or in part, ought to 
be declared a court for the trial of impeachments. 

With respect to the appointment of Legislative Councillors, Sir Charles Grey has pro- 
posed (apparently as a sort of substitute for popular election) that recommendations of 
persons fitted for the situation, should be made by the Executive Council; but he submits 
this proposal, if I understand him rightly, only in the event of the Executive Council being 
constituted on a new plan, also proposed by himself. ‘The other Commissioners have not 
joined 


* This Statement was written after the departure of Sir Charles Grey for England, who cannot 
therefore be assumed to acquiesce in the view therein given of his opinions. 
0.3. 
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joined in the recommendation of the last-named plan, neither do they thivk that it would 
prove advantageous to relieve the Governor from the principal responsibility for the 
appointment of proper persons to the Legislative Council. The other Commissioners, on 
the supposition that no greater change will be made in the constitution of the Executive 
Council than the one they have recommended, think that the nominations made by the 
Governor, of persons for the Legislative Council, should be submitted to the Executive 
Council] before they are transmitted home, and that either the Executive Council asa body, 
or the members of it individually, should make such observations as they might choose on 
the nominations; but they think the plan of making such nominations to originate with the 
Council, would relieve the Governor from much of the responsibility which now seems 
properly to attach to him, without giving to the appointment of Legislative Councillors any 
of the popularity derived from the principle of election. 

Sir Charles Grey is perhaps inclined to view, with more indulgence than his colleagues, 
what he nevertheless allows to have been the faults of the Legislative Council; and in the 
additions hereafter 10 be made to it, he would make, perhaps, his selection somewhat 
(though not essentially) different from what the other Commissioners would think proper. 

For my own part, [ do not hesitate to declare, that thongh I would not go the length of 
making the Legislative Council harmonize entirely with the present feelings of the Assem- 
bly, or proceed on the principle of making the Council and Assembly two bodies, in which 
the interests of the French Canadian party should entirely predominate, [ do strongly 
feel the necessity of adding to it men of a popular as well as independent character. 

The opinion I now express may perhaps be considered somewhat at variance with what 
T stated in the concluding part of the 13th paragraph of an entry made by me on our 
Minutes, on the 14th March 1836, and transmitted to England with our Second Report. 
Events, however, have occurred, both in this province and the neighbouring one, since last 
March, to make me look not only with less apprebension than I then did on the consequences 
of a vigorous measure, but also with more hope of support for any measures of Government 
from a considerable portion of the French Canadian party, provided only that such measures 
shall be adopted under the sanction of the British Parliament, and especially of the House 
of Commons. I expressedin March last, an apprehension that no good would result from 
an attempt to improve the constitution of the Legislative Council by the introduction of 
new members into it from the popular party; and I should be still of this opinion, if it were 
proposed as a single measure; but if adopted as part of a system of measures, and done 
under the sanction (any way expressed) of the Imperial Legislature, I should hope for a 
good result from it. 


3. House or ASSEMBLY AND STATE OF THE REPRESENTATION. 


On this bead, perhaps, a greater difference of opinion exists between Sir Charles and his 
colleagues, than on either of the two former ones; but even here we are all agreed, that 
though the English inhabitants may not have the share in the representation that their num- 
bers would entitle them to, the nieans do not exist within the province of procuring it for 
them, if a sense of ju.*tice in the House of Assembly itself will not afford it. 

Sir Charles undoubte'y considers the degree of disadvantage which the Eaglish inha- 
bitants labour under as much more serious than I do; and he also considers the Act, by 
which a change in the reprcsentation was effected in 1829, much more objectionable than 
Ido. Iam prepared to maintain that au impartial view of both these subjects is taken in 
the Report. 

Sir Charles, in enumerating the counties in which the English interest prevails, omits 
Drummond, Beauharnois and Gaspé. Drummond elected, in 1830, a staunch constitu- 
tionalist (Colonel Heriot), and there is no donbt that the same gentleman might have 
continued to represent the county to the present day, had he not resigned his seat, which 
he did on the gist of January 1833, without waiting for a dissolution of the Parliament*. 
The political principles of his successor (an Irishman) were not known when he was 
elected, and though he has since voted with the majority in the House of Assembly, had 
it been known that he would do so it is generally supposed he would not have been 
elected; lastly, at a new election, held within the course of last month, on the occasion 
of the county becoming entitled to a second member, a constitutionalist has been returned 
as | may say, by acclamation, though he only came forward on the very day of the 
election. 

The circumstances respecting the county of Beauharnois are accurately stated in our 
Report; 1 will therefore only add that, from the best information I could collect on the 
spot, especially from Mr. Ellice’s agent, I have every reason to believe that the persons 
in it of Evglish origin do form at the present moment a majority, and even did at the 
period of the last general election. Beauharnois was always considered by the English 
party as in their interest, until by some mismanagement, as it would seem on their part, 
it returned members who voted against them ; in proof of its being so considered, I might 
refer to the evidence taken on the subject of the state of representation prior to the 
passing of the Act of 1829 (Vide Appendix to Journals of the House of Assembly, 1829, 
G. 6.), and to the Bill which in the same year was introduced into the Council, which, 
theugh it professed only to be a Bill to give representatives to the townships, weuld wh 

made 


* About the same time (or 11th February 1833) the solicitor-general resigned his seat for ‘Three 
Rivers; had he not done so, it is generally believed that, on account of his personal populanty, he 
tight have been re-elected at the last general election. 
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made Beauharnois a new county, with exactly the same limits as were afterwards assigned Statement by Sit 
to it by the Bill that passed both Houses. George Gipps. 

The omission of Gaspé by Sir Charles seems more worthy of notice, as it not only 
always has, but does actually at present return one Englishman, who is a staunch con- 
stitutionalist, and another gentleman, Mr. Le Boutillier, a native, I believe, of Jersey, 
who, though not so fixed in his political opinions as his colleagues, voted against the 92 
resolutions in 1834, against the address to the King in 1835, and for the supplies in 1836, 
and who decidedly is not a regular adherent of the political majority of the Assembly. 
Before 1832, the population of the county of Gaspé entitled it only to one member, but 
he was always a constitutionalist. In the district of Gaspé, which since 1829 has been 
divided into the two counties of Gaspé and Bonaventure, there is a mixture of British, 
French Canadians, Acadians or French emigrants from Nova Scotia, and of settlers from 
Jersey and Guernsey, and it is so remote that it is difficult to ascertain which party pre- 
vails, but undoubtedly the French Canadians do not form a majority of the whole. If the 
Canadians and Acadians are to be considered as one party, and the British and Jerseymen 
another, the latter will probably be found to preponderate in the county of Gaspé (proper) 
and the former in Bonaventure. 

Sir Charles omits to draw any attention to the important fact, that of the 11 members 
which he admits to be returned by majorities of British origin, three are in the habit of 
voting with the Anti-British majority. The six counties which he enumerates as the only 
ones where British majorities exist are Ottawa, Sherbrooke, Shefford, Megantic, Stanstead 
and Missisquoi; but the two members for Stanstead, and one of the two returned for 
Missisquoi, vote with the majority in the Assembly, which facts are mentioned and 
accounted for in the Report. It is also not unworthy of remark, that according to the 
census of 1831, the population of these two counties (Stanstead and Missisquoi) was 
19,107, whilst the population of the other four was only 19,257. 

One reason that the inhabitants of English origin have fewer members in the Assembly 
than their numbers would entitle them to, evidently is, that they are not so firmly united 
as the French Canadian party is. They have doubtless been more united latterly than at 
any former period, but there is still an American party, or a party composed principally 
of settlers from the United States, that is opposed to them. 

If the whole population of English descent were as compact, and under as effectual 
management as the French Canadians showed themselves at the last general election, 
there can be little doubt that they could at the present moment return 16 or 17 members 
instead of eight. They ought to be able to command majorities in 
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There is, moreover, another county, Bonaventure, in the district of Gaspé, which might 
perhaps return a constitutionalist. At an election too that has occurred since the last 
general one, the English party returned a member for the Upper Town of Quebec, and 
though accidental circumstances probably contributed to the event, a constitutionalist of 
liberal principles would at another general election have, I think, a fair chance of success, 
not only in the Upper, but also in the Lower Town of Quebec, and probably even in one 
of the wards of Montreal. It does not seem therefore at all unreasonable to suppose that 
if the population of British origin were firmly united, they could return even as many as 
18 or 20 members, though this would be the very utmost that they could do, out of a 
House that will hereafter consist of go. 

With respect to the portion of the British population mixed with the French Canadians 
in the seigneuries, Sir Charles agrees with the Report in thinking that there is no way in 
which any influence can be given to them but by the introduction of some novel principle, 
as for instance, by confining each elector to one vote, and by making the electoral 
districts larger than they are. Now the Report does not declare itself unfriendly to this 
principle, and I, for my own part, should be glad if, after fair discussion, an adaptation 
of it could be made to suit the province ; but to ask that, as a first attempt, it should be 
forced by the Imperial Parliament on Lower Canada, would, [ must confess, appear to me 
rather unreasonable, 

A Table is appended, which I have prepared to show how the principle might be ex- 
pected to act, of giving to each elector one vote only, or any number of votes less than the 
number of representatives to be returned. 

Sir Charles Grey, after all, seems to conclude that not even the Imperial Parliament 
can effect any improvement in the representation of the province, without making an 
essential alteration in the constitution of it, and accordingly, Sir Charles suggests, as an 
ultimate remedy, the division of the province into five or more municipal districts. The 

0.3. proposal 


Statement by Sir 
George Gipps. 


70 GENERAL REPORT OF 


proposal for making the electoral districts much smaller than they are at present, in 
Imitation of what has been done in the neighbouring state of Vermont, and thereby greatly 
increasing the number of representatives, will, I apprehend, find little favour with any 
party. 

4. Executive Counci.. 


On the subject of the Executive Council, a decided difference of opinion certainly does 
exist between Sir Charles and his colleagues; but as the different grounds on which we 
form our separate opinions have been sufficiently stated in our Third Report, and in the 
papers that were sent home with it, I shall make here only one additional remark, which 
is, that if all the Executive Councillors are to go out of office on the removal of a Governor, 
the first act of every Governor will be to appoint new ones, and that he will thus have to 
determine on the relative claims to his confidence of all the men of influence in the pro- 
vince before he can have had time to become acquainted with any of them. 


5. Wiip Lanps. 


The only difference of any importance between Sir Charles and his colleagues respecting 
the management of the Crown lands is, that Sir Charles would entirely do away with the 
system of selling by auction, which the other Commissioners would retain. When Sir 
Charles says that we could not do better than adopt the American system, he appears to 
have overlooked the fact that a sale by auction forms a part of their system, It is only 
what remains unsold at public auction that is afterwards sold at the fixed price of 1} dollar 
per acre, in the United States. 

This portion of the American system*, I confess, I should be disposed to recommend 
for adoption in Canada, were it not for the consideration, that in a country where accusa- 
tions are so readily entertained against public officers, I think the only security in the 
disposal of the wild lands that can put the officers of the executive above the suspicion of 
a want of integrity, is the rigid observance of the rule of selling every thing by public 
auction. 


6. Court or APPEALS, AND Court oF EscHEATs. 


Upon these two points there does not appear to me any further difference of opinion 
than that his colleagues cannot concur with Sir Charles in recommending that there 
should be but one Court of Appeals for the two provinces. In matters growing out of 
the French Civil Law, or “ Coutume de Paris,” it does not seem to me probable that the 
French Canadians would look upon the English judges of Upper Canada as competent to 
decide. Inter-provincial jealousies might also arise from such an arrangement, which it 
would seem the duty of a prudent government to avoid. 


7. SEMINARY or Sr. Suupice. 


Upon this point all the Commissioners are agreed in thinking that the effect of the 
conquest of the country was to leave the Seminary of St. Sulpice entirely dependent on 
the pleasure of the Crown for its continuance ; and we are also agreed that though so 
placed at the discretion of the Crown, and without any legal claim to the continued 
enjoyment of the former possessions of the society of St. Sulpice, the branch of that 
society which was established at Montreal had an equitable claim on the Crown for the 
continued enjoyment of them. We are further agreed that the Crown has, by a long 
series of Acts, extending from the conquest to the present time, so far confirmed these 
possessions to the existing seminary of Montreal, that under existing circumstances, 
nothing but the most urgent necessity,—a necessity, that is say, stronger than any that 
has been yet shown to exist, could justify His Majesty’s Government in seeking to 
re-establish the King’s rights in a court of justice. One slight shade of difference only 
appears to me to exist amongst the Commissioners on all these points, which is that in 
estimating the various circumstances that combine to form an equitable title in favour or 
the seminary, Sir Charles would give somewhat more weight than his colleagues to the 
34th article of the capitulation of Montreal. 

There may be probably some more recondite points of difference between the state- 
ments in the Report, and the more elaborate one made by Sir Charles, but I must confess, 
that neither in conversation, nor in the perusal of his paper, have I been able to discover 
them. 

The Commissioners are moreover of one opinion as to its being desirable to conclude 
an arrangement on the terms offered by the seminary; and it is only as to the means by 
which the arrangement can be carried into execution that there is any essential disagree- 
ment. The other Commissioners think it not only desirable that the adjustment should be 
effected under the authority of the Local Legislature, but that it would be wrong to seek 
the settlement of it by other means, until such an attempt has been made and shall have 
failed. Sir Charles, 1 believe, thinks, not only that there is no chance of its being effected 
by bringing the matter before the Assembly, but that new obstacles to an adjustment will 
be created by appealing to that body. 


CHANGES 


* The practice, that is to say, of selling at a fixed price any land that remained unsold after having 
been exposed to public auction. 
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8. CHANGES IN THE CONSTITUTION OF THE PROVINCE. 


The Commissioners have not, in any of their Reports, recommended a change in the 
fundamental principles of the constitution, though in the 32d paragraph of their Report on 
the Legislative Council, a doubt is expressed, whether a suspension of the Constitutional 
Act might not be judged less objectionable than the specific measure recommended by 
them ; the meaning of which is (at least the meaning in which I understood it when 
subscribed to it), that it may be doubtful whether, on general political grounds, it is not 
better to suspend for a time, either in whole or in part, the Constitutional Act of 1791, 
upon the broad ground that the dissensions arising out of antipathies between Canadians 
ot French and those of British origin, have rendered the working of the constitution impos- 
sible, than to break in, even in appearance, upon a principle which, since the declaratory 
Act of 1778, has been constantly looked on as a leading rule in the policy of England 
towards her Colonies, the rule, that is to say, of leaving them to dispose as they please of 
their own money. 

Upon this point I must confess I have still some doubt, and also some apprehension, as 
to the result of a measure that should repeal or suspend the 1st & 2d Will. 4, c. 23, though 
less certainly than I had in the month of March last, when I hazarded some speculations in 
the 6th, 7th and 8th paragraphs of a Minute appended to our Second Report, upon the 
way in which any legislative Act that should resume the proceeds of the 14 Geo. 3, c. 88, 
might be received in the province. Many circumstances have occurred to make me look 
with less apprehension upon the consequences of a repeal of the 1 & 2 Will. 4, c. 23, now 
than I <lid in Jast March; the progress that has been made in gaining the good will of all 
but the extreme party in the Assembly, is of course one of these, and [ should not now be 
afraid to resort to a strong measure, provided only it could be passed through Parliament 
in a decided manner. 

The project, however, brought forward by Sir Charles Grey for an alteration in the con- 
stitution, is quite of a different nature; and though it has often been spoken of by the 
Commissioners amongst themselves, is one on which they have not ascertained the opinions 
of any leading party, or even of any leading individuals in the province. 

The measure recommended by Sir Charles would have the effect of breaking up the pro- 
vince of Lower Canada into fiye or more districts or divisions, each of which should have a 
qualified jurisdiction, or some inferior legislative powers of its own, whilst a general legis- 
lature would regulate the affairs that were common to all, so that the whole province would 
form a sort of federal union, and bear a resemblance, in miniature, to the neighbouring 
States of North America. Of these five subordinate Jistricts or states, the population of 
two, viz. Sherbrooke and Hull, would be almost entirely of British origin; the former might 
contain about 50,000 inhabitants, but the latter not more than from 12 to 15,000. ‘Three 
Rivers would be almost entirely French Canadian, with any amount of population that 
might be thought proper to give to it, as by giving to it more or less territory, the popula- 
uion might be made anything not less than 50,000 or more than 130,000. 

In the municipalities of Quebec and Montreal, the French Canadian interest would also 
prevail, however small might be the extent of territory annexed to each city, and the supe- 
riority of this interest would be more or less permanently secured, in proportion to the extent 
of territory over which the municipality was made to exiend. 

Whether it may not be prudent ultimately to make some arrangement of this sort, is quite 
a different question from that of its immediate adoption. Like the project for the re-wnion 
of Upper and Lower Canada, it is, I think, a measure that never ought to be resoried to 
without its being first demanded by a considerable proportion of the people. It is there~ 
fore one that requires time and discussion ; and wiatever may be, its merits, and par- 
ticularly as laying the foundation for a more extended federal union of all British America, 
it is evidently not of a nature to meet the immediace emergency which we have to pro- 
vide for. 

Of other projects for a different territorial arrangement, it would also be premature for 
me to speak on this occasion; but whilst upon the subject J may perbaps be permitted to 
observe, that the idea of annexing the island of Montreal to Upper Canada for the sake of 
giving it a sea-port, would seem to me an act of very questionable justice. Montreal is 
the shipping port of a district of Lower Canada, which contains a population not much (if 
at all) inferior to the whole population of Upper Canada; and though the banks cf the 
St. Lawrence might offer many favourable situations for the foundation of a new commer- 
cial city (as, for instance, the point where the Richelieu falis into it), it would appear to me 
a strange sort of justification for taking away the present town from the people of Lower 
Canada, to plead that they have the power of building another. A fairer sort of arrange- 
ment might be, I think, to declare Montreal an absolutely free-trading port, making it con- 
tribute to the general revenue, in some other shape, an equivalent for the loss that would 
be sustained by the remission of import duties on all arucles consumed within it; or if 
this could not be done for the whole city or island, to do it for a portion of it that should 
be well divided from the rest. 

_ In the concluding part of Sir Charles Grey’s paper, he iniimated an intention of furnish- 
ing some further observations on the subjects that he then left untouched, such, for instance, 
as commutation of tenure, the establishment of regisuy offices, the apportionment of 
duties between the two provinces, the state of education, &c. &c. In the expectation of 
receiving this supplementary paper, I have waited until the present moment to make the 
entry of my own remarks ; but as it has not yet come to hand, and we have reason to believe 
that Sir Charles has sailed for England, I do not think it right to incur any longer delay in 
entering my present Minute, and requesting that it may be transmitted to England. 
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TABLE referred to in Page 69 of the preceding Minute, on the Subject of the Representation of the Peor.e. 


223 EACH ELECTOR TO HAVE ONE VOTE. EACH ELECTOR TO HAVE TWO VOTES. 
$s 

Pes 

Spt 
FS ss Number of Representatives to be returned by the Minority. Number of Representatives to be returned by the Minority. 
sia 
£23 

gos 24 49 
Zz 

2 

3 _- 

4 Ss 

5 — 

6 = 

ii _- - 

g 3 ~ | 2/10] 2/9 | 3/9 

9 = - — | 2/11] 2/10} 3/10] 4/10 

10 - - — | 2/12} 2/11] 3/11} 4/11 

11 - - — | 2/13] 2/12] 3/12| 4/12 

12 - - — | 2/14} 2/13) 3/13} 4/13 

13 6/14) - = | 2/15) 2/14} 3/14] 4/14 

a 6/15] = | = | 2/16) 2/15] 3/15] 4/15 

15 6/16; = - | 2/17) 2/06] 3/16] 4/16 

16 6/17] = — | 2/18) 2/17) 3/17) 4/17 

17 6/18; - — | 2/19] 2/18} 3/18} 4/18 

18 6/ig| = - | 2/20] 2/19} 3/19] 4/19 

19 6/20} = - | 2/21} 2/20| 3/20) 4/20 

20 6/21; = — | 2/22} 2/21] 3/21] 4/21 

30 6/ga) = - | 2/32] 2/31| 3/31) 4/31 

40 6/41}. = — | 2/42] 2/41} 3/41) 4/41 

50 6/51) 24/51) — | 2/52) 2/51| 3/51) 4/51| 5/52} 
60 6/61} 24/61} —- | 2/62} 2/61] 3/61] 4/61} 5/61 
70 6/71) 24/71} - | 2/72} 2/71 3/71] 4/71] 5/71 
80 6/81} 24/81 — | 2/82| 2/81] 3/81} 4/81| 5/81 
go 6/g1| 24/91] - | 2/92} 2/91] 3/91) 4/o1| 5/91 


100} 1/101] 2/101] 3/101! 4/101] 5/101] 6/101] 24/101] 49/101 5/101} 6 24/101] 49/101 


2/102) 2/101 ses ici! 


ice S EACH ELECTOR TO HAVE THREE VOTES. EACH ELECTOR TO HAVE FOUR VOTES. 
225 
Pcie 2 
cee 
al Fe s Number of Representatives to be returned by the Minority. Number of Representatives to ve returned by the Minority. 
on 
E24 
3 = = 1 2 3 4 5 6 24 49 4 5 6 24 49 
2 | | 
3 \ 
4 | 3/7 
MR a eit Vice i eg = > 
6 | glo ae oe eo an en eee ae 
fA Vac) Pe) WN Pe eae eo 
8 3/11) a hon age fee tee ie - - 
9 | 3/12] 3/11] 3/10] gio} - | - | — | = 4/10 
10) || 3/13) B/ Men aaa ay ~ oo - 4/11 
11 | 3/14) 3/13] 3/12] 4/12] 5/12] —- = - 4/12] 5/12 
12 | 3/15} 3/14) 3/13) 4/13] 5/13) - z = 4113} 5/13 


4/4} 5/14| 6/14 
4/15} 5/15} 6/15 
4/16} 5/16| 6/16 
4/17} 5/17 | 6/17 
4/18} 5/18| 6/18 
4/19} 5/19| 6/19 
4/20} 5/20} 6/20 
4/21} 5/21} 6/21 
4/31| 5/31) 6/31 
4/41| 5/41| 6/41 
4/51} 5/51| 6/51) 24/51 
4/61) 5/61} 6/61) 24/61 
4/71 | 5/71| 6/71] 24/71 


13 | 3/16) 3/15} 3/14] 4/14] 5/14) 6/14 
14 | 3/17) 3/16] 3/15] 4/15) 5/15} 6/15 
15 | 3/18} 3/17 | 3/16] 4/16) 5/16) 6/16 
16 | 3/19] 3/18} 3/17| 4/17) 5/17] 9/17 
17 | 3/20} 3/19) 3/18} 4/18] 5/18| 6/18 
18 | 3/21] 3/20| 3/19) 4/19| 5/19| 6/19 
19 | 3/22] 3/21| 3/20] 4/20) 5/20] 6/20 
20 | 2/23) 3/22| 3/21] 4/21} 5/21| 6/21 
30 | 3/33] 3/32] 3/31| 4/31] 3/31| 6/31 
40 | 3/43] 3/42] 3/41} 4/41| 5/41| 6/41} - 
50 | 3/3] 3/52| 3/51] 4/41 | 5/51| 6/51) 24/51 
6o | 3/63) 3/62] 3/61] 4/61] 5/61} 6/61} 24/61 
79 | 3/73) 3/72] 3/71| 4/71) 5/71 24/71 
8o | 3/83| 3/82] 3/81| 4/81| 5/81| 6/81| 24/81 4/81 | 5/81| 6/81| 24/81 
9° | 3/93] 3/92] 3/91| 4/91] 5/g1| 8/91] 24/91 5/91} 6/91} 24/91 

100 | 3/103) 3/102] 3/101] 4/101] 5/101| 6/101] 24/101] 49/101 4/104, 4/103) ate i a 6/101 ek 49/101 


Pie he RATER, ll 
Tet Teo! foe Ut Jt TS) Vineet Fe Fo] 


— 
~I 
= 


1 

= 

cS 
= 


Note.— Whenever the fraction in the Table comes out without a remainder, one must be added ; whenever 
there is a remainder it must be reckoned as one; as for instance: 2/5 of 1,000 must be reckoned as 201, and 
1/3 of 1,000 must be reckoned 334. 
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EXPLANATION. 


The fraction in the Table shows the portion which the minoriiy ought to form of the 
whole constituency, in order to return any required number of representatives, less than 
half of what the whole constituency returns. ~ 

By the ordinary method of giving to each eiector as many votes as there are representa- 
tives to be returned, it is well known that a majority (however small) may return them all. 
If four members are to be returned by a constituency of 1001 electors, and each elector 
have four voves, a majority of 501 may return the whole four, and the minority of 500 
remain unrepresented. But the Table shows that if each elector had on!y three votes 
instead of fonr.a minority of 3/7 of the whole constituency would suffice to return 
a member; if they had only two votes, a minority of 3/6 would do the same ; and lastly, 
if they had but one vote, the Table shows that a minority of 1/5 would be enough. 

Applying these numbers to the case above supposed of a constituency of 1001 electors, 
a minority of 3/7 of 1001 will be 429; but here, as there is no remainder after the division 
by 7, one must be added, and instead of 429 we must say 436*. Again, if the electors 
have but two vates each, 2/6 of 1001 will be 334; and lastly, if the electors be limited io 
one vote, a minority of 1/5 of 1001, or 201, would be sufficient to return one member. 


It thus appears that if each elector were limited to one vote, the minority would in fact 
acquire more than their due weight, for in the latter case we see that 1/5 of the electors 
would be able to return 1/4 of the elected. 

This advantage would be still greater if only two representatives were to be elected 
instead of four, for in such case a minority of 1/3 of the electors would be able to return 
one half of the elected. In a constituency of 1001 a minority of 334 would be able to 
return one member, and consequently have as much weight in the representation as the 
majority of 667. 

It is in order to reduce this undue advantage to the minority, that it has been stated as 
advisable, in any adaptation of this plan of voting, to make the electoral districts, and the 
number of members reterned by each, larger than at present. If the districts were so 
arranged as to return five or six members each, the advantage tv the minority wouid 
almost disappear. 


Statement by Sir 
George. Gipps. 


* See the note at 
the foot of the 
Table. 
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No. 1.—State of the Representation of Lower Canada - = - = = = = ope 

No. 2.—Table showing the Division of the Province before and after the Provincial Act of 1829  - - - p.2 

No. 3 (a. 6. c.) —Written Statements and Oral Evidence delivered by Mr. Gibb - = & . = = peg 
— No. 1.— 


STATE of the Representation of Lower Canada. 


Superficies in 


Bank of the |Number Sapa Miles se Population | Population Total Number Ps bac all 
of the Name of the County. Me Bodeenst of the of the Population | of Repre- to each 
Be Rareence: County. ‘Topographical | Seigneuries. | Townships. in 1831. | sentatives. Rep resent 
Dictionary. Hee 
1 | Saguenay(a) - - 72,700 8,385 - - | 8,385 2 
2 Montmorency (a) - 7396 3,743 - - 3,743 1 
Sep eomeauspse 2m 4s 6g 4,349 | - : 4349 2 
4 Portneuf(a) - - 8,640 12,350 - - 12,350 2 
5 | Champlain - - 783 6,991 - - 6,991 2 
6 | Terrebonne - - 3,100 16,623 - - 16,623 2 
7 | Montreal - - 194 16,467 - - 16,467 2 
8 | La Prairie - - 238 18,497 - - 18,497 2 
g | Chambly - - 211 15,483 = - 15,483 2 6 = 
10 | Vercheres - - 192 12,319 - - 12,319 2 _— 
11 Rouville - - - 384 18,108 = : 18,108 2 
12 | Richelieu - - 367 14,149 - - 14,149 2 
South - 13 | St. Hyacintbe - - 477 15,366 - - 15,366 2 
14 | Yamaska - - 283 9495 - - 9,496 2 
15 | Lotbiniere - - 735 9,194 - - 9194 2 
16 | Dorchester - - 342 11,946 - - 11,946 2 
17 | L’Islet - - - 3,034 13,518 - - 13,518 2 
18 | Rimouski - - 8,840 10,061 - - 10,061 % 
|| 19 | Quebec (a) - - 13,200 8,000 12 8,123 2 
20 | St. Maurice (a) - g,810 12,891 18 12,909 2 
| 21 | Berthier - - - 5,760 20,196 29 20,225 2 
North - | 22 | L’Assomption - - 208 11,458 1,309 12,767 2 
| 23 | Lachenaye - - 299 93333 128 9,461 2 
| 24 | Two Mountains - 979 17,039 3,866 20,905 2 
25 | Vaudreuil - - 316 12,835 276 13,111 2 6,885 + 
26 | Beauharnois - - 710 9,555 7.302 16,857 2 
| 27 L’ Acadie - - 242 11,070 349 11,419 2 
eee 2 28 | Nicolet - - - 475 12,377 127 12,504 2 | 
29 Beauce - : - 1,987 11,675 25 12,600 2 
| 30 | Bellechasse’ - - 581 13,455 73 13,528 2 | 
gi Kamouraska_ - - 4,320 14,461 g6 14,557 2 


t \ : (continued) 


The Counties marked thus (a) contain vast tracts of land unfit for cultivation. 

* These 18 Counties are classed by themselves, because, by the Census of 1831, their population is represented as 
entirely Seigneurial. Some Townships, nevertheless, have been laid out in them, in which a population of British 
descent is now beginning to collect behind the Seigneuries. In the Seigneuries, too, there is a population (in some of 
them considerable) of British descent, interspersed with that of French. 

+ These 13 Counties form a class, in which there is a mixture of Seigneuries and Townships ; but the population of 
the Seigneuries far exceeds that of the Townships. The propoition is about as 11 to 1; or, if Beauharnois be umitted 
(on which see the Remarks in Par. 14 of the Report), the proportion will be nearly as 21 to 1. But, in addition to the 
population of the Townships contained in these Counties, there is in the Seigneuries, in the same manner as in those of 


the Counties of the first Class, and probably in the same proportion, a population of British mixed up with that of 
French descent. 


0.3. 
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Superficies in 


Population Population | Total Number of C 


q ramp UNalaT ab Number of 
Bank of the sho bee yea onstituents 
of the Name of the County. Mr. 2 Be Ae : of the of the Population | Repre- to each 
St. Lawrence. County. Yopographical | Seigneuries. | ‘Townships. in 1831. sentatives. Representa: 
Dictionary. | live. 
fash, Seti | WPS z Ts ae i See. lo ee teu 
| | 

North -| 32 | Ottawa ~ - - 34,069 826 3,948 4,774 2 Naar 
South at} 93) Missisquoi - - 360 3,021 5,780 8,801 2 sf 35394 

34 | Shefford - - - 749 - - 5,087 5,087 2 

35 Stanstead - - 632 = = 10,306 10,306 2 | 
South -4/ 36 | Sherbrooke © - - 2,786 = F104 | 7,104 2 35545 T 

37 Drummond ” - 107d - - 3,566 3,506 1 

38 | Megantic - - 1,465 - - 2,289 2,283 1 
Si a9 | Gaps -  - -Y Lee 
= 1} 40. | Bonaventure - -| ‘ - | Raye 4 26784 

me {Quebec - - - a aon 
Cities - * |) Montreal b, “if - 559347 8 6,918 § 
Boroughs - | - - Bates LS al = 6,000 3 000 
iSoer 2 eae i 


Total - - 52,695 | 509,591 


* These two Counties are classed by themselves, because they are the only two of mixed Seigneurial and Township 
population, in which the Seigneurial is Jess than the Township. ‘There is reasun, however, to believe that even the 
Seigneurial population is for the most part of British origin. 

+ In these five Counties there is no Seigneurial population. The county of Drummond, however, contains a good 
many French Canadians. 

“ These two remote Counties are inhabited by a very mixed population, chiefly engaged in the fisheries. 

‘§ The numbers in the Cities and Towns are assumed as approximate only, as the Returns afford no accurate 
information. The majority is, as yet, of French descent, but the English population, perhaps, augments the most 
rapidly. 

The Remarks which are appended to each class of Counties in the foregoing Table, will explain why the Total of 
the Township population is not to be taken as the Total of the population of British descent. The numbers inter- 
spersed with the population of French descent are variously estimated from 50,000 to 80,000 souls; of whom from 
20,000 to 30,000 are in the Cities and Towns. ‘lhe remainder are dispersed about the country, but always overborne 
(as in the Towns and Cijies), with the exception, perhaps, of Beauharnois, by majorities of French origin. In the 
County of Two Mountains, and behind the Seigneuries on the north bank of the St. Lawrence, perhaps the inhabitants 
of British descent may be found sufficiently condensed to claim, under another rule of division, to form separate 
electoral districts ; but in general they are so dispersed as scarcely to make it possible for their influence to be felt in 
elections, except by the adoption of some novel principle, such as that to which allusion is made in the 27th Paragraph 
of the Report. 

General Remark.—The Census of 1831 has been adopted in framing this Table, not enly because it’ is the most 
recent, but the only one that has been made according tu the new division of Counties. The framers of the Act of 
1829 could, of course, only have had before them the Census of 1825, which was made according to the old division 
of Counties; and that it was very incorrect there can be no doubt. 


— No. 2. — 


Sey. TABLE showing the Division of the Province before and after the Provincial Act of 1829; also 
the NumBER of Representatives allotted to each County by the Bill as it was sent up by the 
Assembly, and as it was passed with the Amendments of the Council. 


OLD NAMES Population NEW NAMES Population No of Mem- | N° of Mem- 
according to according to | bers proposed] bers by the 
“ | the Census o the Census oily Act 
Pare as passed b 
COUNTIES. | of 1825. COUNTIES. of 1831. ghia | ly.| a8 passed, 
Quebec, exclusive of 8,237 | Quebec - - - 8,123 2 
the City. 
Hampshire - - 13,312 | Port Neuf - - 12,350 2 2 
Warwick - - - 15,935 | Berthier - - - 20,225 3 2 
Effingham - - ~ 14,921 Terrebonne = - - 16,623 3 2 
Montreal, exclusive of } 14,628 | Montreal - - -| 16,467 3 2 
the City. 
Kent - - - 10,8go | Chambly - - - 15,483 3 2 
Surry - - - 11,573 Vercheres - - 12,319 2 2 
Hertford - - ait 14,044 Bellechasse —- - 13,528 3 2 
Orleans - - - 4,022 Orleans - - - 45349 1 2 
Devon - ~ - |} 11,934 LIsler  - - - 13,518 2 2 


| 


The boundaries of these 10 counties were not altered. 
The population of the counties of Quebec and Montreal is given as exclusive of the cities of the 
same naines, which have representatives of their own. 
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; Population 5 Population | Ne of Mem- | N° of Mem- 
CER AGS accordi:g to NEMA ES according to ee Reger bers by the 
of the Census of the Census "y E ee Act 
2 ees as passed by 
COUNTIES. of 1825. | COUNTIES. of 1231. | the Assembly.| 85 passed. 
| | 
3 fSt. Maurice - - 12,989 3 2 
St. Maurice - - | *21,066 Champlain - 3 6.991 re ‘ 
: : pe Assomption = - - 12,767 2 2 
Beinster 5 7 195757 iinchenaye - - 9,461 1 | 2 
: ‘ + Rouville - - - 18,108 3 2 
eS es acts pally, Coe { Missisquoi a 8,801 1 | 2 
I oo (Dorchester  ~ - 11,046 2 2 
Dorchester - - 16,707 Beaace” - Z Zi 12,600 A é 
: Kamouraska_ - - 14 2 
Cornwallis - - 20,012 Rainousii id i ; a 2 : 
y (Gaspé - - - 
a 7 “ahiet Sats ae - - Se ie ‘4 fi 
: F. i z ! 2 
Northumberland - 11,210 eee ae Boel. -| ¢ sie : | F 
Two Mountains - 20,905 3 2 
York - - - 30,096 f Ottawa - - - 45774 1 2 
| Vaudreuil - - 13,111 2 2 
Beauharnois’ - - 16,857 2 2 
Huntingdon - - 39,586 { deadie - - - 11,419 3 | 2 
La Prairie - - 18,497 3 2 
[ee wee - - | § 14,149 3) 2 
beh wes”) eal neiasO aly ere gfe) nat ace ee 3 : 
t stetedi - - 10,306 2 2 
Yamaska - - - 9,496 2 2 
lDeamnioid - - 3,566 1 1 
: | Nicolet - . - 12,50 2 2 
See al . 33:52? |\ 7 otbiniere - - a 1 2 
| Sherbrooke = - - 7,104 1 2 
| Megantic - - 2,283 xe) 1 
Cities and Towns - - - 11 11 
Number of Representatives by the Bill as it was sent up to the Council 8 
by the Assembly - - - = = = = Ee afi 9 
Present number under the Act as passed - - - - ies - 7 88 


* Exclusive of the town of Three Rivers, estimated at 4,000. 

+ The counties of Northumberland and Gaspé were divided in consequence of their vast extent, and 
of their remoteness from the seat of government. 

$ The counties of Montmorenci and Drummond have acquired their right to the second representa- 
tive, and will have each two in the next session. 

§ The population of the county of Richelieu is given exclusive of the town of Sorel. 

|| Megantic was for purposes of election to be united to the neighbouring county of Beauceé. 

{| To this number of 88, two are already to be added for the counties of Drummond and Mont- 
morenci, and one more will in course of time be added for Megantie. 


N.B. The alterations made by the Council, and afterwards assented to by the Assembly, may be 
considered to have taken five members from the counties in which French Canadians prevail, and 
added six to those principally occupied by persons of British descent. 


== Noss a.— 


STATEMENT delivered in Writing, by Mr. J. D. Gibb, 16 August 1836, on RepresEN- 
TATION of the PEoPLeE. 


Tue state of the representation of the people in the Provincial Assembly of Lower 
Canada, is one of the subjects upon which the inhabitants of British and Irish origin have 
complained as being deprived of their fair share, and has been referred for consideration to 
His Majesty’s Commissioners of Inquiry. 

Before entering into details for suggesting a remedy, I shall point out the enactments 
relative to it. 

By the Act of the Parliament of Great Britain, 14 Geo. 3, c. 83 (1774), intituled, “ An 
Act for making more effectual provision for the Government of the Province of Quebec, in 
North America,” a council was constituted and appointed for the province of Quebec, to 
consist of such persons resident there, not exceeding 23, nor less than 17, as His Majesty, 
his heirs and successors should appoint, to which council power and authority was granted 
to make ordinances for the peace, welfare and good government of the said province, with 
the consent of His Majesty’s Governor, or in his absence of the Lieutenant-governor, or 
Commander-in-chief for the time being. 

The said council exercised its powers until the year 1790, when the British Act, 31 Geo. 3, 
c. 31, intituled “ An Act to repeal certain parts of an Act passed'in the i4th year of His 
Majesty’s reign, intituled, ‘ An Act for making more effectual provision for the Government 
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REPRESENTA- of the Province of Quebec, in North America, and to make further provision for the 
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No. 3 a. 


Government of the said Province,’” came into force. 

By this Act the province of Quebec was divided into two separate provinces, called the 
Province of Upper Canada and the Province of Lower Canada, with a Legislauve Council 
and an Assembly to each province respectively, to be severatly comprised and constituted 
as therein set forth, and it was provided that the whole number of members to be chosen in 
the province of Upper Canada, should not be less than 16, and those of Lower Canada not 
less than 50 members. 

On the 7th May 1792, a proclamation was issued by Sir Alured Clarke, Lieut.-governor, 
oe the province of Lower Canada into counties, cities and towns, to be represented as 
follows : 

The several counties of 1. Cornwallis, 2. Devon, 3. Hertford, 4. Dorchester, 5. Bucking- 
hamshire, 6. Richelieu, 7. Surrey, 8. Kent, 9. Huntingdon, 10. York, 11. Montreal, 
12. Effingham, 13. Leinster, 14. Warwick, 15. St. Maurice, 16. Hampshire, 17. Quebec, 
and 18. Northumberland, shall and may be represented in the said Assembly by two mem- 
bers each, making - = = eae iy Wit oe SU ea) pn ee ae oh 0 
And the counties of Gaspé, Bedford and Orleans, by one member each - -~ - 

And the cities or towns of Quebec and Montreal respectively by four members or 
representatives for each, to wit, two for each division thereof - = te ee 

And the town or borough of Three Rivers by two members’ - = 5 = = 2 

And the town or borough of William Henry by one member - - - = - 1 


59 


The whole of which members were returned by French majorities of the people. 

The increase of population in the townships where the Loyalists from the former colonies 
had settled, and the constant accession to their numbers by emigration from the British 
Isles, caused an application to be made upon their right of being represented in the Pro- 
vincial Assembly. 

An Act was passed by the Provincial Legislature in the year 1829, 9 Geo. 4, c. 73, 
intituled, ‘‘ An Act to make a New and more convenient Subdivision of the Province into 
Counties, for the purpose of effecting a more equal Representation thereof in the Assembly 
than heretofore,”’ which Act batatclitbes the division of 40 counties now existing, viz. 
Thirty-seven counties containing respectively a population of 4,000 souls each and 

upwards, two members each —- - ~ - - - - - - - 
Three counties, Drummond, Megantie and Montmorenci, containing upwards of 

1,000 each, but less than 4,000, one member each - - - - - - 
City of Quebee™.2? (Os ves os Oe et) 62 = Ba 0 RS yes ee 
City of Montreal - - - - - - = =f ies a ee BL 
‘Lown of Three Rivers - - - ai ees - eC Sis yg i Mer = 
Town of William Henry ~ - - - - - - - = - - 


| : 
oo HppPho -p- 


The following STATEMENT will show how this Division was made. 


ay oe New C Division by the Act of the Provincial 
OLp vuunty Division. — | N,cgunties a babi pgp nati nice re 
Old ones. 
Bedford = - - - - 2 Rouville and Missisquoi. Ail 
Buckingham - - - 6 Dae Yamaska, Drummond, Nicolet, Lotbiniere, 
| Sherbrooke and Megantic. 
Cornwallis - - - - 2 Kamouraska and Rimouski. 
Devon - - - - 1 L'Islet. 
Dorchester - ~ - 2 Beauce and Dorchester. 
Effingham - . - - 1 Terrebonne. 
Gaspé- - - - - 2 Bonaventure and Gaspé. 
Hampshire - - - - 1 Portneuf. 
Hertford = - ~ - - 1 Bellechasse. oe 
Huntingdon - - 3 Acadie, Beauharnois and La Prairie. 
Kent - - - - - 1 Chambly. 
Leinster = - - - - 2 L’Assomption and Lachenaye. 
Montreal - - - - 1 Idem. 
Northumberland - - - 2 Montmorenci and Saguenay. 
Orleans - - - - 1 Idem. 
Quebec Stee - 1 Idem. 
Richelieu - 2 - - 4 - - Richelieu, St. Hyacinthe, Shefford, and 
Stanstead. 
St. Maurice - - + - 2 St. Maurice and Champlain. 
Surrey - - - - 1 Vercheres. 
Warwick - - - - 1 Berthier. 
York - - - - - 2) Two Mountains, Vaudreuil and Ottawa. 
Ttopemig vores. 40 - - New Counties into which the 21 Old 
Counties are divided. Complaints 
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Complaints have been made with regard to this division ; territories inhabited principally REPRESENTA- 


by persons of French origin have been divided into numerous small counties, while others TION. 
where a large body of those of British origin resided were so divided, that by joining that 
territory with another more numerous in French inhabitants, the votes of the British were No. 3 a. 


rendered ineffectual. 


The county of La Prairie contains 238 square miles. 
— Acadie — 250 — 
-- . Beauharnois—- 717) — 

The population of the latter is nearly one half of British and Irish descent. 

The Census of 1831 estimates the total number of souls of that county at 16,857; of 
whom 9,349 only were Catholic, including Irish, and the remainder 7,508 were Protestants. 

These last, and the Irish included in the number of Catholics, will make up nearly one- 
half of the county. 

The county of Two Mountains contains upwards of 6,500 inhabitants of British and Irish 
origin, but they are outvoted by a larger body of French. French majorities exist also in 
the cities of Quebec and Montreal, and the towns of Three Rivers and William Henry, and 
in every county in the province wherein lands are held under the seigneurial tenure, and 
these occupy the entire borders of the rivers St. Lawrence, Richelieu and Ottawa, excepting 
only the county of Ottawa, on the river last named. 

Throughout the whole of the seigneurial lands, the cities of Quebec and Montreal, and 
the towns of Three Rivers and William Henry, members are returned by French majorities. 

The state of the representation is as follows :— 

Thirty-two counties of French majorities, returning two members each; viz. 1. Beauce, 
2. Beanharnois, 3. Bellechasse, 4. Berthier, 5. Bonaventure, 6. Chambly, 7. Champlain, 
8. Dorchester, 9. Gaspé, 10. Kamouraska, 11. L’Acadie, 12. Lachenaye, 13. La Prairie, 
14. L’Assomption, 15. L’Islet, 16. Lotbiniere, 17. Mentreal, 18. Nicolet, 19. Orleans, 
20. Port Neuf, 21. Quebec, 22. Richelieu, 23. Rimouski, 24. Rouville, 25. Saguenay, 26. St. 
Hyacinthe, 27. St. Maurice, 28. Terrebonne, 29. Two Mountains, 30. Vaudreuil, 31. Ver- 
cheres, and 32. Yamaska. 


British. French. 

Say 32 counties, returning two members each, by French ma- Ft Lee 
jorities - - - = = = = Sills = 64 

2 Ditto - - ditto, one each (say, Montmorenci and 
Drummond) - - - - = = aie A 2 
1 English majority, Megantic - - - -— = 1 a 

5 Ditto - - - Sherbrooke, Stanstead, Missisquoi, 
Ottawa and Shefford, 2 each - - = - 10 — 

Total 40 Counties. 

Two cities, French majority, Quebec and Montreal, 4 each eal oe = 8 

Twotowns, - ditto, Vhree Rivers, 2; and William 
Henry,1  - = = = = = = = + = z z 3 
aa 77 


Total 88 Members. 


The two members from Gaspé voted with the English minority, and the two members 
from Stanstead voted with the French majority. 

The member from Drummond was elected by a French majority of votes, although the 
English have a majority in the whole county. 

Sy following is an extract from a letter on that subject, dated Grantham, 12th January 
1836 :— 

“It is my firm conviction that the freedom of election would be better consulted by 
having the poll holden in townships inhabited by English people. The last election was 
well contested by a constitutional member, or candidate, who would have carried his return 
if it had not been that the numerous irresponsible French Canadians, without a colour of 
title, were encouraged to give their votes by the Papineau party; and it cannot be supposed 
that they would take the trouble to go to a distance for that purpose, in the uncertainty of 
their votes being received. 

“ They were kept as a corps of reserve, and were brought forward to swell the lists of the 
adverse candidate where the difficulty of coming to the poll debarred many constitutional 
votes from supporting the cause.” 

A plan for a new division of counties is respectfully submitted with this Report. The 
changes are as follow : 

The county of Ottawa is divided into three counties. The five counties of Two 
Mountains, Terrebonne, Lachenaye, L’Assomption and Berthier are formed into five other 
counties, of which two will be of British and three of French majority. 

The counties of La Prairie and Acadie are joined and formed into one county. 

0.3. The 
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‘The counties of Richelieu, St. Hyacinthe and Rouville are formed into two counties, with 
the exception of the seigneuries of Sabrevois, Foucoult and Noyau, at the south part of the 
county of Rouville, containing a British majority, which are transferred and added to the 
county of Missisquoi. 

The three counties of Shefford, Missisquoi and Stanstead, with the three seigneuries 
abovementioned from Rouville, to be formed into four counties. The counties of Drummond 
and Sherbrooke to be formed into five counties. The county of Megantie, with the parish 
of St. Sylvestre transferred to it from the county of Lotbiniere, to be formed into two 
counties. ‘The county of Orleans, being only 69 square miles in extent, and not sufficient 
in comparison with other counties, is added to the county of Montmorenci, to be called 
the county of Montmorenci. 


The Return of Members will be as follows : 


British Majo- | French Majo- 


District of Montreal : rity. 


19 counties, one city, one town - = = s 


District of Three Rivers: 


y counties and two towns, including two members for 
the town of Sherbrooke, being the court town of 


the inferior district, of St. Francis - fe = li 


District of Quebec : 
i4 counties and one city - - = Z = 
District of Gaspé : 


2 counties - - - - - - - 


Total - 44 Counues. 


Say 22 British and 66 French. Total 88 members, being the same number as the existing 
division. 

In this statement, the population of the first division of Megantie, in conjunction with 
the parish of St. Sylvestre transferred to it from the county of Lotbiniere, exceeds 4,000 
souls, and two members are therefore inserted. 

The above number of 22 British will, I trust, not be considered unreasonable, as their 
share in comparison with the number of 66 members of French majority, when the number 
of British and Irish is computed as 150,000 to 350,000 French inhabitants. 

The census of 1831, in giving the total population at 511,917, stated the number of 
Roman-catholics to be 403,472, leaving therefore the number of 108,445 to be protestants, 
none of whom would be of French origin. 

Of the catholics above stated, we may reasonably infer that 50,000 are of other origin 
than French, and the statement must therefore be satisfactory that the total number of 
British and Irish, and others not French, exceed 150,000, and this without estimating the 
increase by emigration, vast numbers having settled throughout the province since the 
year 1831. 

On a census being again taken, the population will be correctly ascertained, and when 
the newly formed counties will have acquired sufficient to entitle them to the return of two 
members each according to the existing law.—-See Provincial Statute, 9 Geo. 4, c. 73. 

“ That each and every county now formed, or which shall or may hereafter be formed, 
the population of which shall amount to 1,000 souls, shall be represented in the provincial 
parliament by one member, and when the population of such county or counties as afore- 
said shall amount to 4,000 souls, the said county or counties shall be represented by two 
members; and when any county now formed or hereafter to be formed, shall contain less 
than 1,000 souls, the said county or counties shall be attached to the next adjoining 
county in which there shall be the smallest number of souls.” 

The returns in the course of years may be expected as follows, viz. : 


British. | French. 
—— | — 
Members according to present population - - - = 22 66 
Further anticipated : | 
From the county of Ottawa = - - = Z 2 “ 2 1 | ues 
i Bull - - = = = - = 1] af 
— Clarendon = = = A = : 1 an 
-— Kilkenny - = = é 2 z x 1 an 
— Enfield - = = = es = : } ae 
— Middlesex - = = E : 2 2 =o 
—— Worcester 2 = = ES 2 is | 1 eas) 
Second division of Megantic  - - - 2 - | 2 = 
Carried forward - - - | Be 6G 
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British. French. 
Brought forward - - - 32 66 
The new county of Drummond has a French majority, but on the | 
lands being settled as is supposed by British emigrants, it will | 
ultimately | have a British majority, and therefore “diminish one 
(see page 5) from the I'rench and add two to the English 
number = - - - - - - - - - 2 1 
| 
| oeens ee 
Be 34 65 


In making the foregoing divisions, regard has been had to territorial extent, as well as 
population. 

{ had wished also to divide all the seigneurial lands from those of free tenure, but could 
not enurely carry out that principle. In making a division of the county of Two 
Mountains, by separating the seigneury of Argenteuil from the east part of that county, and 
forming it into a new county with the townships on the west, a separation has been made 
of the British and French people, which will prevent a recurrence at future elections of those 
tumults which cannot be recollected without regret. 

The British and Irish settlers residing in the southern part of the county of Rouville, 
have complained of being unrepresented, being swamped in the French majority of the 
northern part. The present division, unitmmg them with the county of Missisquoi, will no 
doubt correct the evil. 

A large body, of the same origin, in the county of Lotbiniere, had the same cause of com- 
plaint, and the parish of St. Sylvestre has therefore been added to the county of Megantie. 

The qualification for electors according to the 20th, 21st and 22d sections of § 5, Geo. 4, 
C. 33, Is as follows: 

For counties. Proprietor of an estate of the yearly value of qos. sterling, or 44s. 
currency. 

For cities, towns or boroughs. Proprietor of a lot of ground and dwelling of the yearly 
value of 5 l. sterling, or 5 /. 18.1 3d. currency. 

For the same. A tenant paying 10 /. sterling per annum, or 11 /. 2s. 2} d. currency. 

In a commercial community, the interests of commerce, "independently of territory and 
population, ought to be represented ; and as those interests centre in the principal cities, 
the members allotted to them should be increased. The commercial interests of the empire 
are affected by the system of taxation resorted to in the province, as well as by various local 
regulations, and they are therefore entitled to be heard. The right reserved to the King to 
disallow any Act within two years after its having become law, does not adequately protect 
the interests in question. I would therefore suggest that when the city of Montreal shall 
have acquired a population of 45,000 souls, that it should have two additional members, 
and that the existing qualification of voters for cities, towns or boroughs should be doubled. 

As an additional safeguard to the principles of the constitution, and against persons not 
having a sufficient stake or interest in the province becoming members of the Assembly, it 
is recommended to establish a qualification of residence and property for each candidate 
thereto, of at least 50 /. of clear annual revenue, arising from real estate in the county, city, 
town or borough wherein he may reside. 

Where we see securities are considered necessary for every public office or employment, 
and that even an ensign of militia must by law be qualified in a certain amount of property, 
with how much more reason should that principle be extended to a legisiator? 

The payment of members of the House of Assembly wages out of the general 
revenues of the country, appears highly objectionable; and if payment is continued, it 
should be borne by the counties, cities, towns or boroughs for which they are elected. 


53d. 


In the cities of Quebec and Montreal, the county oF Two Mountains, and other parts of 


the province where difference of fecling exists from national origin or political views, dis- 
sensions have arisen to an alarming height at the places of election. 

Persons not qualified have voted and taken the oath required by law, leaving the opposing 
candidate no remedy but that very useless one of prosecuting for perjury. To prevent such 
abuses, I would recommend that all votes be registered previous to the period of election in 
the manner adopted in England. It would be advantageous to the public peace that the 
general election should be had simultaneously throughout the province, in order to check 
the facility of persons being elected for two places, and also to prevent agitators interfering 

with elections notin their own locality. 

It is also desirable that a fixed period for the meeting of the legislature should be esta- 
blished by law, unless under extraordinary circumstances. The early part of the month of 
January would perhaps be found the most convenient for the public interest. 

The objections so often made to a recent amendment of the election law must be again 
alluded to. 

The 27th section of the 28th chapter of the Provincial Statute William 4, 18th March 
1834, intituled, “* An Act to regulate the manner of proceeding upon contested Elections of 
Members to serve in the House “of Assembly, and to repeal certain Acts therein mentioned,” 
contains the following clause: “ Nor shall any one of any number of persons being proprie- 
tors in common (par indivis) of any immovable property, vote at any such election as being 
qualified by his undivided share of such property, unless such persons shall hold such 
property as co-heirs.” This clause is a direct violation of the elective rights of a large 

0.3. portion 
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REPRESENTA- portion of the mercantile body of British and Irish inhabitants of this province, whose 


TION. 


No. 34. 


No 36. 


valuable real estate being in copartnership, they are disfranchised from voting for members 
to represent them in the provincial Assembly.—(See copy of Resolutions passed in the 
West Municipal Ward of the City of Montreal on the 15th September 1835, presented on 
the 12th August 1836 by a deputation to His Excellency the Right Hoaourable the Earl of 
Gosford, Governor-in-chief.) 

Another important subject for consideration must be noticed, the large quorum of the 
House of Assembly as established by that body. It consists of a majority of 88 members, 
and is therefore 45. 

The experience of the last two sessions has proved to what extent the power thus 
assumed by a majority of that House, can be exercised. A body of the members having 
retired almost simultaneously, the House was left without a quorum, and therefore rendered 
as incapable of continuing its legislative proceedings as if it had been prorogued in due 
form. To prevent similar occurrences, it is desirable that the quorum be established by 
law, and not to exceed the number of 20. 

How different is the system in the British House of Commons, where with 658 members 
they established the moderate quorum of 40? 

All which is respectfully submitted. 


Montreal, 16 August 1836. (signed) James Duncan Gibb. 


Alterations and further remarks : 

Only one of the members from Gaspé voted with the English minority, and one of the 
members from Missisquoi voted with the French majority. 

The township of Farnham is taken from the county of Shefford and added to the county 
of Missisquoi; the population of Shefford being therefore but 3,317, entitles that county 
to the return of only one member. 

In order to insure the new counties an early return of members according to population, 
it is recommended that a census be taken annually therein until the number of souls shall 
amount to 4,000, to entitle them to two members respectively. 

The information of the supposed population in March 1836, was derived from letters 
received in reply to circulars addressed in December last and subsequently, by Henry 
Dyer, Esq., chairman of a sub-committee appointed by the executive committee of the 
Constitutional Association, to inquire into the state of the representation of the people; one 
of which circulars is delivered herewith. 


— No. 3 4, — 


J. D. Gibb, Esq. 16 August 1836. 


Me. J. D. Gres having delivered a written paper on the State of the Representation of 
the People, and having given explanations of it, illustrated by a reference to the map, the 
following questions and answers passed. 

With reference to the resolutions in the West Municipal Ward of Montreal, passed in 
September 1835, and presented to the Governor in August 1836, which you have mentioned 
in your paper, can you point out any other documents im illustration or confirmation of the 
views you have stated ?—I think that a petition to the King to disallow the Act of Will. 4, 
c. 28, on account of the 27th clause precluding co-partuers from voting, was presented {0 
the Governor during the last session, to be transmitted to His Majesty. I am certain that 
such a petition was presented to the King, and I think through the Governor. dy. 

On what documents do you found your statement that there is a majority of British and 
Irish in the county of Drummond ?—I learned it from John Ployard, Esq., a resident at 
Grantham, in that county. ; 

You are aware that in Drummond, by the census of 1831, there is a majority of Roman- 
catholics >—Yes. 

In reference to a statement in your paper respecting Drummond, are there any other 
instances in which you think that elections have been carried by voters not properly 
qualified ?--I have heard that it takes place in the new settlements to a considerable extent 
from squatters. 

What violence do you allude to in your paper, at the election at Two Mountains !—-I have 
been informed that there was great excitement and some show of violence, and I understand 
that the British party was kept away from the poll at St. Eustache. The greater number 
of the British polled at St. Andrew’s. 

At what other places have you heard of any example of violence ?—There were cases at 
William Henry and at Quebec. bie 

Besides the members for Stanstead, does not Mr. Knight, one of the members for Missis- 
quoi, vote with what is termed the French party in the Assembly ?—He does. ‘ 

What do you take to be the present number of the population, including the increase 
since the census ?—As regards the province at large, I have not studied that question par- 
ticularly. In the statistics appended to my paper, [ have derived my statement of the 
population in the new settlements from letters which, as secretary to a sub-committee of 
the Constitutional Association, I received from residents in those townships. 
~ Do you suppose that since 1531, the proportion of persous of British origin to pre 


— 
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has increased ?—Yes, because they have the increase by emigration tc add to the natural REPRESENTA- 


increase. 

Can you state why for present purposes, and without reference to future population, there 
is any reason to take extent of territory into consideration in dividing the country into 
electoral districts ?—The local wants of inhabitants, difference of situation, climate, &c., 
and probably corresponding peculiarities of interest. 

Would it not be a sounder principle to proportion the number of representatives to the 
number of voters, than to the number of the whole population, including women and 
children ?-—-That is a difficult question regarding points of abstract politics, into which 
1 would wish to be excused from entering on the present occasion. 

Does your plan provide against the inequalities which may arise from increase of 
numbers, or against the occurrence of minorities of one origin in counties ?—My plan 
particularly guards against inequalities, for the counties being made of equal extent, all 
will be alike. With respect to the existence of minorities in counties who will not return 
the representatives, no system, that I am acquainted with, can guard against that. 

But do you think that under your system of division the province would approach to 
a state in which each county would contain inhabitants of only one origin ?—There will be 
13 counties according to my plan, which in time would be nearly all English. 

If there were a system established for the registration of titles, should you contemplate 
a considerable influx of English into the seigneuries?—In the district of Montreal, but 
not, I think, in Quebec, except as regards merchants setiling in the towns. ‘The climate 
is too severe. 

Supposing the province divided into electoral districts, each of which returned 10 
representatives, and that each voter had only one vote, do you not perceive that it would 
ensure the minority having representatives whilst your plan leaves them unrepresented ? 
—l think it would if they were sufficiently united, but I should anticipate difficulty as 
to the detail. There would be always apprehensions in the minority that the practical 
operation of the system would not do full justice. I must observe also, that I come here 
only to give opinions founded on the old, or usually received, systems of representation, and 
i am scarcely prepared to discuss new principles. 


TION, 
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PAPER delivered by Mr. Gidd in Illustration of his Proposed Sunpiviston of Counties in the Province of 


Lower Canada, for the Return of Mzmsers to the House of AssEmBLy. 


FOPRULA TION. 
‘Territorial ee ae) 
a Extent in Square ee Supposed 
is Census of Census of Population 
ae : in March 
| 1825 1831. 1836. 
District OF MoNnTREAL: | 
The county of Ottawa to be divided into three 
counties. 
1. To be called the county of Ottawa, to con- | Miles. 100th part | 
sist of ofa Mile. 
The seigneury of Petite Nation - - =| 292 35 826 
The township of Lochaber and its augmen- 
tation or Gore. - - - - = ity 1106 6o 
Buckingham - - = - - 3 96 59 
The townships of Derry and Rippon - - | 200 00 


And other townships to the boundary in the 
rear of the province (not exceeding Portland and 
its rear). 

TotaL - 


z. To be calied the county of Hull, to 
sist of the townships of 


Templeton - - - - - - 
Hull - - - - - ~ - 
Eardley - - - = 3 J e 
Portland, in rear - - - - - 
Wakefield (not surveyed, suppose)  - - 
Washer - - - - - - ~ 


And the territory extending to the rear boun- 
dary of the province. 
Tora - 


803 2,543 


ORIGIN. 
British 
and French. 
Trish. 


(continued) 
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a 
POPULATTON. ORIGIN. 
Territorial < Sae5t Sg ee A oe Ree | eee ae: 
ae. Extent in Square | Supposed | British 
Miies Census of Census of Population aa Rreneh 
Ne 1825. EY ee el i ; 
1836, Trish. 
es 
Districr or Montreat—continued. 
3. To be called the county of Clarendon, to | Miles. 1ooth part 
consist of the townships of Cea Neeie 
Onslow - - - - - - Se ieee 00 - - 79 147 
Bristol - - - - - - - 56 70 - - 96 445 
Clarendon - - - - - Sal sky 30 - - 257 no intelligence, 
Litchfield, in rear = - - - - - 41 67 = - Be no intelligence. 
Mansfield - - - - - - | 100 00 - - 112 422 
Huddersfield, (not surveyed, suppose) - | 100 00 = - - - 4 
With the territory in rear, and on the north- 
west to the boundary of the province. a 
Toran: = ==)" 594! {7 £ rs 599 Exceeds 
1,018. 
eee ee ee 
The five counties of Two Mountains, Terrebonne, 
Lachanaye, L’Assomption and Berchier, to be 
newly divided and formed into the five follow- 
ing counties : 
1. The county of Chatham, to consist of the 
townships of 
Grenville (and its augmentation) - - 119 go 563 1,262 1,450 1,250 200 
Chatham - - - - ~ -| 179 02 880 2,604 
The seigneury of Argenteuil - - - 73 14 2,050 2,596 | 
The township of Chatham Gore, in rear -j} - - - 106 a7 5 ail 
Wentworth - ditto - - 97 30 
Harrington - ditto - =| J00 00 - - - - 100 100 
Arundel - ditto - - | 100 tole) 
Howard - ditto  - - | 100 00 
And the remaining territory in rear, until the 
lines of the county of Ottawa and that of the 
county of Kilkenny meet at an angle. [pares 
Toran -~ - -| 728 50 3,599 6,935 
This calculation’ of 728 miles is made by the beundary lines of the whole county. 
2. The county of Terrebonne, to consist of the 
parishes of 
St. Scholastique - - - - - - - - 2,684 3,769 
St. Benoit - - - - - ss (har - - 4,115 4,431 
St. Eustache - - - - - =e - - 4,833 4,830 
Lake of Two Mountains - - + <= -]| - = os 907 614 
Isle Bizarre - - - - =| - - - 668 799 
Parish of St. Martin - - - - 2 = = S 2,895 3,022 
St. Vincent de Paul - - - = ee = - 1,808 1,934 
St. Francois = - - - - amlteo: = - 664 788 
St. Rose - - - - - =i ie - - 2,169 2,229 
Terrebonne - - - - a 3 = - 1,682 1,503 
New Glasgow - - - - ofeps = - 2 - 479 
St. Anne des Plaines - - - = eee - - 3,213 1,412 
St. Threse - - - - Bl ie - - 2,648 2,703 
Riviere du Nord - - - =a ihre - - 313 473 
Toran - - -| 563 20 28,699 29,046 


3. The county of L’Assomption, to consist of 
-the parishes of 


TOs i=" t ts 20,791 


Lachanaye = - - - - - - 1,016 1,068 

Muscouche = = = = - = 2,152 2,276 

St. Roch - - - - - - < 3,622 2,517 

St. Lyn - = - = = o 5 = a 1,583 = - | -- the number not 
St. Esprit - - - - - - | 1,754 1,889 included in the 
And the parish of L’Assemption - = | = - - 3,621 3,865 census of 1825. 
St. Sulpice - - - ~ - -| - - - 1,464 1,040 

Repentigny  - = = - - -| - - - 1,571 1,703 

St. Jacques - - - - - gt ig - - 4,073 4,850 


4. The county of Berchier, as it now is, less 
the township of Kildare on the west side, the 
population of which is not given in the census 


Torar - ~ 
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POPULATION. | ORIGIN. 


Territorial 


Sippcadil British | 


i 
5 
i 
| 
| Extent in Square 
| 

{ 


ca Census of Census of 3 
Population 
one 1825 1881 fe March | and French. 
Be Mo 1836. Irish. 


5. The county of Kilkenny to consist of the | Miles. 100th part 


townships of of a Mile. 
Abercrombie - - - - = = 81 74. | 
Kilkenny - - - - 5 E 83 18 
Rawdon - = - - = = = 92 16 480 
Kildare - - - - - = = 61 63 
Howard, in rear - - = = 5 100 Cole) | 
Wexford, ditto - - - 2 2 100 oo s z 
Chertsey, ditto - - - - - | 100 00 


And the territory in rear, running parallel to 
the side lines, north-westerly to the boundary of 
the province. ee ee eee 

TotaL - 


The two counties of Laprairie and l’Acadie to be | 
formed into one county, called the county of | 
Laprairie ; viz. 

Laprairie - - - - - 
Acadie - - ~ - - - - 


18,497 


19,254 
- - 11,419 


The two counties of Chambly and Vercheres to 
be formed into one county, called the county 
of Chambly ; viz. 


Chambly - - - - - - =| 211 00 16,351 15,483 
Vercheres - - - - - - | 198 (ole) 11,573 12,319 
Total - - - | 409 oo 27,924 27,802 


The three counties of Richelieu, St. Hyacinthe 
and Rouville, to be newly divided : 
1. To be called the county of Richelieu, to 
consist of 
The actual county of Richelieu - - - 
And all that part of the county of St. Hyacinthe 
lying and being eastward and northward of 
the riviere La Tortue and its discharge into 
the Yamaska river ; consisting of the parishes of 


373. 00 15,896 


St. Pie - - - = = a eclp lic e = : = 
St. Hughes - - - > 4 Es 

St. Simon = S = = = = 199 70 

And extra-parochial places, &c. - - 


ToraL - 


2. The county of Rouville to consist of that 
part of the county of St. Hyacinthe which is not 
included in the last-mentioned county; being 
the parishes of 


St. Damase - - - - = -} - - . 1,705 2,045 
St. Hyacinthe - - = a 2 hile - - 6,600 3,960 
La Presentation - - - = =|) = = - 1,712 1,646 
St. Cessaire - - - - - =4 294 30 1,764 2,796 


Also that part of the old county of Rouville 
which lies northward of: the seigneury Blenrie ; 
viz. the parish of 


St. Mary Shavers b= Bey) sed eae riay <ro dy 45098 5,362 
St. Hilaire = eh - - = Gi) as aS 973 1,106 
St. Matthias - - - - - Silas - - 2,193 2,431 
St. Jean Baptiste - - - - -| 308 84 1,967 2,150 

Toran - - =} 586 14 21,010 21,496 


The remaining part of the old county. of 
Rouville to be added to the county of Missisquoi ; 
viz. the seigneuries of 

Noyau. 


Foucault. | 
Sabrevois. | 
' ‘ | 


9.3. (continued) 
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POPULATION, | oricrn. 
Territorial tener —————— 
eee eeseaed Extent in Square Gensustok Gensusiok cranes British 
Miles Population and French. 
“ Mee Marcl. 
aa 1831. |" is36._ | Trish, 
ae pee ON ay ae e _- ———— —_—_-—-— s 
District of MontTreaL—continued. | 
The three counties of Missisquoi, Shefford and | 
Stanstead, with the south half of the old county 
of Rouville, to be formed into four counties: f 
1. The county of Shefford, to consist of the Miles. Pape ae 
townships of Era 
Milton - - - - - - - | 100 oo - - 148 190 
Roxton - - - - - - -| 101 25 - - - - 50 
Ely i hs ea eede ep amign t= 1 isl hehe WaAS Sai 25 131 
Granby - - - - - - 24. Mit 715 297 797 991 
Shefford - - - - - - -; 101 25 891 1,176 1,470 
Stukeley - - - - - - | 100 oo 250 388 485 
Farnham ao Stk ee eee As 4. 30 138 1,314 1,642 | 
647, go 1,576 3,846 4,959 
Deduct Farnham - - - 45 30 138 1,314 1,642 
Torat - | 
2. The county of Missisquoi, to consist of the | 
townships of | 
Stanbridge:?” tetimam! ks RAS fe < al) 6 BP ao MP ices 2,380 
Durham - - - - - - 87 40 1,929 2,220 | | 
Seigneury of St. Armsrod - - - - 82 08 2,654 3,021 | | 
Noyau 4a. i - - = || - 4,839 2,428 | 
Foucault { A ors erase ony 120 16 928 1,222) 4 | 
~ fof Rouville. 
Sabrevois | 
Add Farnham - - - 
POD Ad remreesiwa it 
3. The county of Brome, to consist of the 
townships of 
Sutton - - & S . s z 
Brome - - - - = = 
Polton - - - = = ~ 5 
Bolton - - - < = = : 
West of the Lake Memphramagog. 
ToraL - - -| ¢ 
4. The county of Stanstead, to consist of the | | 
townships of | 
Barford =e : - Sy pac 58 S6eri= - | 84 
Barnston - - - - - =) 196 23 1 1,409 2,221 
Stanstead - - = - - -{ 111 Ti "35160 4,226 
Hatley - - - - = - | 109 86 1,387. | 1,600 
East of the Lake Memphramagog. | | | 
we ——  ——_ —-|——_ —_. | 
Toran + - -| 376 06 5,956 | 8131 
Disrrict or Turee Rivers: | | | | 
The counties of Drummond and Sherbrooke to 
be formed into five counties. | 
1. The county of Drummond, to consist of the | | 
townships of 
Upton - - - - - - - 116 55 - = 434 400 - - 400 
Grantham - - - - - -| 114 16 354 620 850 400 450 
Wickham - - - “ - - | 106 00 188 378 450 350 100 
Acton - - - - - - - | 103 50 
Wendover - - - . - 81 6y 28 76 80 50 30 
Simpson - - - - - - - 100 44. 32 55 60 40 20 
Horton - - - = - - - (ers - 12 12 - - 12 
Aston - - - - - - > a pe Ny 27 92° (| 50 . - 50 
Bulstrode viene dpliegedonet begets alata al ais 97. | 230 10 220 
Stanfold - - - - - =a 229 75 | 
Warwick - - - - = -\ 
Archabaska- in Vk Keyes HE ene ee | 
TotaL - - -/1,230 66 | 629 1,744 2,132 850 1,282 
| 
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OE Sg re ee 


Ae POPULATION. ORIGIN. 
Territorial es ee ec ee 
———— Extent in Square | Consus of Casuetor nee British 
Miles. i inh ae ana French. 
1825. 1831. 1836. Trish. 
District or THREE Rivers—continued. 
2. The county of Sherbrooke, to consist of the | Miles. 100 part j 
townships of of a Mile. 
Durham - = - = - - | 109 (ele) 334 740 1,000 g50 
Melbourne - - - - - - 71 82 479 864 1,280 1,250 
Brompton - - - - - = 88 43 214 248 350 350 
Orford - - = - - = 129 16 202 230 320 300 
Ascott - - - - - = - 94 08 756 1,155 1,800 1,650 
Compton - - = = - 2 82 22 965 1,510 2,020 2,000 
PROM Aor seine} yar ears 2,950 4,753 | 6,770 | 6,500 


3. The county of Enfield, to consist of the | | 
| 


townships of 
Kinsey - - - - - - ~ 1.1000 41656: 450 
Shepton - e - - = - 1,900 1,800 100 
Windsor - = - - 5 = 220 {| 200 20 
Tingwick - = 3 - - - 300 | 300 
Chester - = - = = - 12 12 
Wotton - - = = = =} io | 10 
Ham - - - - - = - 
Woolfstown, and its augmentation = - - 12 12 
AOvAL (= == 39954 2,984 57° 
4. ‘The county of Middlesex, to consist of the | 
townships of 
Stoke - - - - - - - 
Dudswell - - - - - - 342 342 
Weedon - - - - - - 
Garchly - - - - - - 
Westbury - - = = = : 100 100 
Bury - - - Sh er 15 15 
Longwick - - - - a 
Stratford - - - - - - 
Hampden - - - - - - 
Part of Gayhurst —- - - - - 
Marsdon - - = - - - j 
MEN =a 457 457 | 
5. The county of Worcester, to consist of | 
Eaton - - - - - - - 93 31 760 985 | 500 1,500 
Newport - - - = = - g6 81 - - - - 150 150 
Ditton - - - - - - - 97 11 86 120 
Chesham - - - - - 7} 8 6 
Clinton he eae tie ie ~ 76 70 100 100 
Clifton - - - - - - 93 60 
Aukland - - - - - - gl 49 - - - - 10 10 
L-mberton - - = - - - 46 vhs 
Hereford - - = - - - 103 50 = = 171 250 250 
Drayton - - - - - - 40 oo ~ - - - | 350 350 
TotaL ~ -| 781 19 g22 1,346 | 2,360 | 2,360 


DisTRICT OF QUEBEC: 

The county of Lotbiniere, as it now is - 735 

Less the parish of St. Sylvestre, to be added to 
the county of Megantie. 


The county of Megantie to be formed into two | | 
counties. 

1. To be called the county of Megantic, to 
consist of the parish of St. Sylvestre, from the 
county of De Lotbiniere. 

The township of Somerset - - - - 
Nelson - - - - - 
Halifax - - - - - 
Inverness - - = - 
Leeds - - - - - 
Ireland, and its augmentation - 


VOLAL, =: = = 


0.3. (continued) 


14 APPENDIX TO GENERAL REPORT 


ee POPULATION. ORIGIN. 
_ Territorial Z = 


Supposed 


Extent in Square Chasan OF Census of |p uPhos British 
- s pu ation a F k 
Miles. ? ia March an rench. 
=n BEST: 1836. Irish. 
Districr OF QuEBEC—continued. 
2. To be called the county of Miles, 100th part 
to consist of the townships of of a Mile. 
Chetford - - = 
Broughton - - - 
Colraine - - - 
Adstock - - - 
Tring . 5 5 
Winslow = = . 
Oulney = P = 
Thelney - - - 
Gayhurst - - - 
Dorset = - - 


The two counties of Montmorenci and Orleans 


| | | 

to be united, and called the county of Montmo- | | 
renci. | 

Montmorenci Pewee joa 4 4 ee | | 

ToraL - - - | 7,465 | | 


Note.—The township of Wolfstown and its augmentation are by this arrangement included in the district of Three Rivers. 


RESULT of the Susprvision of Counties. 


Extent ORIGIN, 


—— in Square | British 


J and | French. 
Miles. Trish. 


District oy MontrEAL: 


Counties : Ottawa (besides waste lands) - - 
Hull - - (ditto) - - - - 
Clarendon - (ditto) - - - 
Chatham (including some waste iced), 
Terrebonne - - - - - 
L’Assomption - - - - - 


Berchier (of which 7,839 square miles are 
those in rear of township of Kildare) 
Kilkenny (besides waste lands) - - 


Chambly - - 2 = a 2 
Laprairie = = = = . 2 
*Beauharnois - - * = = 6 
*Venudreuil (including Isle Perrot) - 2 
Richelieu - zs ate = 2 
Rouville = ~ = - = 2 
Ilissisquoi - - S z! ¥ 
Shefford = 4 a 2 & 
Brome = = z e 4 
Stanstead c: = je s s 
Montreal, city :—Eastward = = = es 
—_— Westward - 2 & 3 
*County a E = 


Town or “borough of William Heaty = = 5 


District oF THree Rivers. 

Counties : *St. Maurice (of which 9,386 square miles are waste lands) - | 9,810 |- = 2 
*Champlain - - - - - - - - - 783 |- - 2 
*Yamaska - - - - - - - - Si 283 |- - 2 
*Nicolet : - - - - - - - - 497 l=) a= 2 

Drummond - - - - ~ - : ~ ules 290 |e 1 


Note.—The counties marked (*) have not heen affected by the present arrangement. 
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Beiene ORIGIN. 


in Square | British 


Miles. and | French. 
Trish. 
District or Turer Rivers—continued. 
Counties: Sherbrooke - - - - - - - = = 574 2 
Enfield - - - - - - - - - 905 1 
Middlesex - - - - - - - - a1) Tod! 
Worcester - - - - - - a = = 781 L 
Town of Three Rivers - 5 = = = = = . Slee clip oa 2 
Sherbrooke, being the court town of the inferior district of St. Francis | - - 2 
TotaL - - -]| = - 6 11 
DisTRICT OF QUEBEC. 

Counties: *Beauce (of which 1,037 square miles are waste lands) Hi IGQS FM tant 2 
*Bellechasse (of which 1,202 square miles are waste lands) -| 1,775 |- - 2 
“Dorchester - - - - - ~ - - - 348 j- - 2 
“Islet (of which 2,608 square miles are waste lands) - -| 3,044 |- - 2 
“Kamouraska (of which 3,891 square miles are waste lands) - | 4,320 |-  - 2 

Lotbiniére (735 miles, less the parish of St. Sylvestre) -| - Sheen yc: 2 

Megantic, 656 miles, besides the parish of St. Sylvestre =al = = 2 

— (second division) ~ - - - - - 799 
Montmorenci, including the island of Orleans, (of which 

6,820 square miles are waste lands on the north shore) -/} 7,465 |- - 2 
*Portneuf (of which 8,068 square miles are waste lands) i O30401 ie = 2 
Quebec city, Upper Town - - - 5 a 5 wiles all sav 2 
Lower Town - - - - - - - Se er = liad Wa 2 
*County (of which 13,780 square miles are waste lands) - {14,240 |- - 2 

Counties: *Remouski (of which 7,554 square miles are waste lands) -| 8840 |[- = 2 
*Saguenay (of which 72,123 square miles are waste lands) -|72,700 |-  - 2 

ToraL - - -|- - 2 26 


District or Gasr&. 
Bonaventure - - = a = < * 


Gaspé, including the Magdalen Islands on the Gulph ae 


ToTaL =< - 
Province oF Lower CanaDa,. 
District of Montreal = = = . y 2 es a 
Three Rivers’ - = = e = 4 4 
Quebec - - = 5 A = = s A 
Gaspé = - - = Ps = 2 5 be 
ToTaL = - 


For further particulars see Report of this date. 
Note.— The counties marked thus (*) have not been affected by the present arrangement. 
Montreal, 16 August 1836, James Duncan Gibb. 


WILD LANDS. 


No. No. 
1. Arrears of Revenue in the King’s Domain,} 9. (a. 6. c.) Despatches and Letters on the 
p- 15 Management of Water Lots - p- 24 
2. Arrears of Revenue arising from Water Lots,| 10, Ali Sales of Crown Lands in 1834, 1835 and 
hp 5) 1836 (to Octeber) - - = pr25 
3. (a.b.) Keturns of'excessive Grants, &c.&c.p.18 | 11, All Sales of Clergy Reserves for the same 
4. Amount of conceded and unconceded Lands period - = : = - p26 
in the Seigneuries - - - p. 20} 12. Abstract of Land Accounts - - Pp. =7 
5. Return of surveyed Crown Lands ~ p.21/| 13. Ditto - ‘limber ditto = aj 28 
6. Return of unsurveyed ditto - - p. 23} 14. (u.& b.) Reports on the Court of Escheats 
7- Emoluments of the Inspeetor of King’s Do- from the Commissioners of Escheats and 
main : = = = = -p. 23 - the Attorney-General - - p. 28 
8. Present end preposed Fees on Land Patents, | 15. Regulations for the Sale of Lands + p. 43 
p- 24-| 
-— No. 1.— 
Sir, Quebec, 14 October 1836. 


In consequence of your letter of the 16th May last, requesting me to furnish you, for 
the information of the Royal commissioners, with a statement of all sums now due to the 
Crown on account of the King’s domain; and also with a return of the ordinary revenue 
ef the King’s domain, that is to say, a return of the rent-roll, or what the annual income 
would be, if every thing due were paid within the year; I have the honour now to send 
you the statement and return you require in the best form and as accurate as ease 

6.2 enable 
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REPRESENTA- 
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WILD LANDS. 


No. 1. 
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enable me to do. I wish at the same time to explain that I have delayed making the 
return for so long a period, from having such imperfect materials from which to compile 
it, that I was conscions | could not give you the information you desired in a manner satis- 
factory to myself; 1 was anxious therefore, although at the expense of considerable per- 
sonal Jabour, to endeavour to make it as complete as possible; but even now its accuracy 
cannot be depended upon in many particulars, from there being no perfect terrier of the 
King’s domain in my office, and although attempts have been made to form one, both here 
and at Three Rivers since 1828, such obstacles have occurred in the course of its completion 
that it may be considered merely as commenced. I had hopes that before now a plan 
would have been adopted by the Government, the outlines of which I had the honour to 
recommend in a report to his Excellency the Governor-in-chief, of the 5th May 1835, 
which would have facilitated the formation of a papier terrier, and tended as well to the 
recovery of the arrears as to the future regular collection of the revenue, on principles of 
liberality towards the censitaires ; but circumstances, I presume, have retarded the putting 
this plan in operation, although I had understood it was nearly matured. ; 

In consequence of this want of a terrier, and of many notaries neglecting to furnish the 
extracts of sales, which they are bound to do by law, the amount of the arrears due, as well 
as that of the annual revenue, is, to a considerable degree, conjectural, but I believe the 
statements I have made would in the result be found not far from the truth. 

In respect to Three Rivers, the dues accruing within the King’s domain there, have never 
been collected as they ought, and have amounted since the conquest toa mere trifle; I 
have been unable to obtain from thence an estimate of the probable amount of either the 
arrears or the annual revenue; but from what general information I have on the subject, 
I should conceive the arrears could not fall short of 10,c00/., and that the annual income, 
if collected, would average from 7o0/. to 1,000 /, per annum. 

I have, &c. 
To T. F. Elliot, Esq. (signed) F. W. Primrose, 5.6. D.R. 
Secretary, Royal Commissioneis, 
SCCTCC Co OCC. 


ARREARS. : 
Amount of arrears of dues, regulated and ascertained by the inspector- file i. ie 
general of the King’s domain, to the 10th October 1836 - - -| 13,423 8 5 


(Lods et ventes, due at Three Rivers, not included.) 
Amount ascertained due from notarial extracts furnished during the last 
10 years, when the parties have not produced their titles - - -| 9,659 8 5 
(Three Rivers, as above, not included.) 
Quints due, for which neither titles nor extracts have been produced, 


about - - - - - - = - - = - - 1,980 - - 
Probable amount due upon titles neither produced uor of which extracts 
have been furnished - - - - - - - - -| 5,000 —- — 


(This sum very conjectural, most probably much under the real 
amount.) ——_—_-——__—— 
£.| 30,062 16 io 
Arrears of annual payments not included in the above : 


Custom House Wharf, three years to May 1836 - - - - - 760 - - 
Forges of St. Maurice, 14 year to July 1836 - - - - - 637 10 — 
Small Rents - - - - - ~ - - - - - 60053" 2 

Currency - - €£.]| 31,510 10 — 


Of these arrears, the undersigned is of opinion that if proper measures were adopted 
there might, without any improper pressure on the debtors, be collected as follows ; viz. 


Amount of the foregoing account that might be collected : foo) Eh Gb 
1. Of the sum of 19,4237. 8s. 5d, - - half, or = - = 67th 14° 25 
2. Of the sum of 9,6591. 8s. 5d. - - three-quarters, or -| 7,644.11 4 
3. Of the sum of 1,980/. 0s. 0d. - - the whole - - -| 1,980 -— —- 
4. Of the sum of 5,000l. os. od. - - half, or - = -| 2,500 - — 
£.| 18,836 5 63 
5. Of the sumof 750/. 0s. od. - - thewhole - ~ - 750 — — 
(The buildings on this property are a full guarantee for the debt, 
but the rent, [ believe, more than the lease is worth.) 
6. Ofthe sum of 6371. 10s. 0d. - - thewhole - - - 637 10 - 
7. Ofithesum of 607. 3's. 27d” = - thewhole - - - Gon 2 
£.| 20,283 18 83 
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MemoranpumM of the AvERAGE Payments into the Receiver-General’s Hands on 
Account of Quints, Lods et Ventes, &c., accruing within the King’s Domain. 


Givers) ds 
Average of 1 years from October 1817 to October 1827 - - -]| 2,575 11 — 
Average of 5 years from October 1822 to October 1827 - - - | 1,765 15 8 
Average of 8 years from October 1827 to October 1835 a eile - | 3,972 12 2 
Average of 5 years from October 1830 to October 1835 - - - 2,921 3 - 


Note——The two first averages are taken for the periods immediately preceding the 
undersigned entering into office ; the two last since his appointment. : 
(signed) F, W. Primrose, 3. G. D.R. 


Heaps of Revenve or ANNUAL INCOME of His Majesty’s Domain in Lower Canada. 


. King’s Posts Se ees eee a ae 
. Forges of St. Maurice - Si Aaa er = = Loa Goat 
. Water and Small Rents - = = = = 2 Z 
. King’s and Custom House Wharf - - = -— - - 
. Quints, Lods et Ventes, &c., average of last 8 years 


ahw wo 


Add probable additional amount of Seigneurial Dues at Quebec, i 
regularly collected - = - ert bast ers - = Ope 
Ditto, Three Rivers - = = - - = Bn - 


Totat - - -€&. 


Land and Timber Fund not included. 
Quebec, 14th October 1836. (signed) F. W. Primrose. 


— No. 2. — 


Memoranpum of the Sums now owing on Account of Rents of Town and Water Lots in or near 
Quebec and Three Rivers. 


Date of the Grant. Situation. 


Description. Amount now Due. 


Ser 2 
7 Feb. 1824 - | Water Lot| C. Fortur - - - - | Three Rivers 5813 4 
26 April 1824 - | - ditto - | H. Rientord - - - -|- ditto - 28 6 8 
12 May 1824 -|- ditto - | L. Lassissiraie - - -|- ditto - 45°60 8 
*29 -- 1824 - | - ditto -| J.Chillas  - ~ - - | Quebec - none 
31 — 1824 -| - ditto - | Monro and Bell - - - | Three Rivers 176 13 4 
31 — 1824 -| - ditto - | Monroand Bell - - - | Quebec - 196043) 4 
31 — 1824 -]|- ditto -| G.Carter - - - . | Three Rivers 46 - - 
26 Oct. 1824 - | - ditto - | H. Atkinson - - - | Quebec - AGue 
27 May 1825 - | - ditto - | Heirs Brehaut - - -|- ditto = 23 16 8 
30 — 1832 -| - ditto - | Rev. Jos. Signay - -|- ditto - none. 
g1 Oct. 1831 - | - ditto - | William Walker & J.B. Forsyth | - ditto - none. 
26 Sept. 1832 - | - ditto - | William Sheppard - -|- ditto - 37 9 44 
26 — 1832 -|- ditto - | Grant and Greenshields - -|- ditto - 65 11 = 
11 Feb. 1833 - | - ditto - | J.S. Campbell — - - ==" ‘ditto! “= none. 
2 April 1833 - | - ditto - | Gillespie, Finlay & Co. - -|- ditto - none. 
7 Nov. 1833 - | - ditto - | Grant and Greenshields - =) |=" ditto’ « = 10, = 
728 — 1833 -| - ditto - | F. Buteau - - - =< ‘ditto “= 5a 18 
19 June 1834 - | = ditto - | William Walker&J.B.Forsyth | - ditto - 1815 7 
3 Sept. 1834 - | - ditto - | Hon. J. Molson - - -|- ditto - 1 15 6 
15 May 1835 -|- ditto - | F. Buteau” - - - -|- ditto - none. 
21 July 1835 -| - ditto - | F. Buteaus - - = =()= “ditto! “\- none 
21 Aug. 1835 - | - ditto - | W. Phillipps oti 15 - | Pointe Levi - none 
28 Dec. 1835 - | - ditto - | W. and George Pemberton ~- | Quebec - none 
28 — 1835 -| - ditto - | W. and Henry Sharples -|- ditto - none 


Currency - - 


* The arrears upon this grant were paid up on the 16th July 1835, upon a commutation of 
tenure by the present proprietor, Mr. Thomas Hunt, and the rent itself is now extinguished. 

+ The rent reserved upon this lot according to the letters patent as enrolled at the Provincial 
Secretary’s Office, which I have inspected, appears to be 2/. 18s. 10d, currency per annum, instead 
of 55., as stated in the projected return accompanying this. 


Quebec, 13th May 1836. (signed) F. W. Primrose, J. G, D. R. 


0.3. 


WILD LANDS. 


No. 1. 


No. 2. 


WILD LANDS. 


No. 3a. 


18 APPENDIX TO GENERAL REPORT 


—No. 3a.— 
GRANTS and SALES to Individuals exceeding 5,000 Acres. 


List of Grants to Individuals in Free and Common Soccage, exceeding 5,000 Acres, 


TOWNSHIPS, &e. GRANTEES. ie ee ee 
Acres, of the Patent. 
Tract of land to the south | John Maitieth - =] 20,000 | 10 February 1764. 
of Chaleur Bay and mouth 


of the River Caraquet in 
Nova Scotia. 


Tract of land adjoining the {| -- Richard Murray and 6,000 7 May 1766. 


River des Loups. Malcolm Fraser. 
Potton ps=) =. = - | Lauchlan M‘Lean -~— - 6,000 | 31 October 1797. 
Eaton - - - - | Isaac Ogden - = - 6,000 1 March 1804. 
Westbury - - - | Henry Caldwell - | 12,000 | 13 March 1804. 
Sherrington = - - -| Francois Baby =< bs 7,600 | 22 February 1809. 
Ditto - - - =| -- Jacob Mountain, Lord 7,800 | 22 February 1809. 


Bishop of Quebec. 


Stanstead, Barnston and | --Sir RobertShore Milnes,! 48,062 | 12 March 1810. 
and Compton. Lieut.-governor- 


Godmanchester - - | -- Robert Ellice, in trust | 25,592 { 10 May 1811. 
for himself and the heirs of 
the late Alexander Ellice. 


Leeds - - - - | George Hamilton,esq. - 7,900 7 December 1812. 
Durham - - - - | -- Eleanor Bernie, widow 11,600 3 April 1815. 

of the late Arthur David- 

son, esq. 
Ditto = == = - | Hon. J. Richardson, esq. 29,800 7 December 1815. 
Stukely - -  -  -~| Hon.Thomas Dunn -| 11,600 | 17 May 18:6. 
Ely- - -  - =| Isaac W. Clarke, esq. -| 11,000 | 18 May 1816. 
Potton and Sutton -  - | William Osgood,esq. - | 12,000 | 16 May 1817. 
Ascot. j= j)- x =) vei Hon, W. B.felten - "es 5,200 | 31 May 1824. 
Brandon -—— - - -| Edward Antrobus -~— - 9,700 8 January 1827. 
Granby, Shefford, Stukely, | Frangois Languedoc - g,000 | 30 June 1827. 


Hatley, Compton, Barn- 
ston, Stanstead and Ship- 


ton. 
Jersey - -  - =| Edward Bowen,esq. - 5,200 | 21 July 1829. 
Ascot, Brompton, Hatley | Hon. W. B. Felton, esq. - 5,013 | 20 November 1830. 


and Orford. 


i 


Secretary’s Office, (signed)  D. Daly, 
Quebec, 18 August 1836. Secretary and Register. 


NV.B.—For many years subsequent to 1796 a practice obtained of granting large blocks 
of the waste lands of the Crown to a leader and associates, as it was termed. In many 
of these cases, it is believed that the names of the associates were only introduced for the 
purpose of augmenting the grant to the leader; they having previously arranged with 
him, for some trifling consideration, to relinquish their shares after the issue of the letters 
patent, by which means the leader became possessed of the whole grant. 

It is therefore apparent that this return cannot convey a correct idea of the number of 
persons who have acquired grants from the Crown exceeding 5,000 acres, nor is it possible 
from the records of this office to give a correct statement of the grants over 5,000 acres 
which have been thus obtained. 


(signed) D. Daly, Secretary and Register. 
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SALES of Crown Lanps and Crerey Reserves, between 1 September 1828 and 
go June 1836, in which the Quantity sold to each Individual or Company exceeds 
5,000 Acres. 


PURCHASERS. CROWN. CLERGY. TOTAL. 
British American Land Pompany oes 726 100,056 3 100,782 4 
Hon. Matthew Bell - - = = 5,000 - = = 5,000 
Humphries and Webb - = = = 22,888 Igoe 28,219 
Kea and Kempton - - - - 4,300 4,200 8,500 
Lieut.-Colonel M‘ Dougaili- - - - = 1,713 5,053 6,766 
Tyler Harvey Moore - - - - 38,101 3 17,384 4 55,486 4 
Charles R. Ogden - - - - - 3,200 11,600 14,800 
Hon. John Richardson = - - . -|- - - 5,600 5,600 
Randolph Isham Routh = - - - - 6,599 - - - 6,599 
Thomas Ryan - - - - - - 10,500 1,890 12,300 
Thomas Allen Stayner - - -~ - 10,700 7,448 18,148 
ToraL - - - 103,727 3 158,472 2 262,200 2 
Office of Crown Lands, (signed) John Davidson, 
Quebec, 20 August 1836. Acting Commissioner of Crown Lands. 


== Ni), Sige == 


LIST of the Leavers of Townsuips, to whom, conjointly with their Associates, Lands 
were originally granted in the undernamed Townships in Lower Canada. 


| 
LEADERS’ NAMES. TOWNSHIPS. | REMARKS. 

Average Quantity granted. 
Gilbert Hyatt - - - -| Ascott -  -| Nearly half a township. 
Elizabeth Gould - - =| Auckland - | Half a township. 
John Gregory - - -  -| Arthabaska  - | Quarter of a township. 
Calvin May =) Ba - - | Bury - - | Ditto - ditto. 
Patrick Langan - -  -1| Bulstrode - | Half a township. 
Isaac Winslow Clarke - - | Barford - - | Exceeding half a township. 
Robert Lester and Robt. Morus Barnston - - | About half a township. 
William Barnard - Brompton - | A township. 
Henry Junken and William Hall Broughton - | Half a township. 
Asa Porter - - Brome - - | A township. 
Nicholas Austin - - - | Bolton - - | Ditto. 
Jane de Montmollin - - - | Wentworth —- | Quarter of a township. 
John Frederick Holland = - - | Clinton - - | Ditto - ditto. 
Simon M‘Tavish - - - | Chester - - | Ditto - ditto. 
Jesse Pennoyer and Nath. Coffin | Compton - — - | A township. 
Hon. Thomas Dunn - . - | Dunham - - | Ditto. 
Minard Harris Yeomans’ - - | Ditton - - | A quarter township. 
Thomas Scott,esq. - - -| Durham -~— - Half a township. 
John Black - - - - | Dorset - - | A township. 
Josiah Sawyers - - - -| Eaton” - - | Exceeding half a township. 
Isaac Ogden - - - - | Ditto - - | About one-eighth of a township. 
Amos Lay, jun. - - - - | Ely - - - | Quarter of a township. 
Samuel Gale - - | Farnham - - | Half a township. 
Jane Cuyler and John ‘Allsopp - | Ditto - - | One-third of a township. 
Peter Edward Desbarats - - | Frampton - | Quarter of a township. 
William Grant - - - - | Grantham - | Half a township. 
John Jones - - | Hunterstown ~ | Township of small dimensions. 
Henry Cull] and Bheuezer Hovey Hatley - - | About half a township. 
Benjamin Jobert - - - | Halifax - - | Quarter of a township. 
James Rankin - - - - | Hereford - - | Half a township. 
Philemon Wright - - - | Hull - - | About quarter of a township. 
William M‘Gillevray - - -.| Inverness - - | Quarter of a township. 
Joseph Frobisher - - | Ireland - - | Ditto - ditto. 
Pierre Paul M. de la Valtree - | Kildare - - | Ditto - ditto. 
George Longmore - - - | Kingsey - -| Ditto - ditto. 
Isaac Todd . - - -| Leeds’ - - | Ditto - ditto. 
Henry Ruiter = - - - - | Potton - - | About three-fifths of a township. 
Nathaniel Taylor - - - | Newport - - | A quarter township. 
Simon Fraser Ferguson —- - | ‘Tingwick - | About half a township. 
Mervin Nooth - - - - | Thetford - - | Ditto. 

0.3. (continued ) 
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LEADERS’ NAMES. TOWNSIUPS. REMARKS. 


Average Quantity granted, 


Isaac Ogden - - - - | Stanstead - | About half a township. 

Samuel Willard - - - -| Stukely - - | Ditto - ditto. 

John Savage = - - - - | Shefford - - | About three-quarters of a township. 
Hugh Finlay -  - - - | Stanbridge - | A township. 

William Lindsay - - - | Wickham - | Half a township. 

Henry Caldwell - - = | Westbury - - | About a quarter of a township. 
James Cowan - - - =| Stoke - = | A township nearly. 

P. Conroy and H. Best and others | Sutton - =" Ditto "=" ‘ditto: 

Luke Knowlton - - - | Orford = - - | Quarter of a township. 

Elmer Cushing and Wm. Barnard | Shipton - - | A township. 

Kenelin Chandler - - - | Stoneham - | About half a township. 

Capt. G. Wulff and D. Letourneau | Tewkesbury - | Ditto - ditto. 

Nicholas Montour — - - - | Wolfstown - | Quarter of a township. 

John Bishop — - - - -| Dudswell- -] Ditto - ditto. 

Abraham Steel and others - - | Warwick - - | Half a township. 

M. Gaspard and A.C. de Lotbiniére | Newton - - | Ditto - ditto. 
J.Richardson,J.Forsythandothers | Onslow - - | Ditto - ditto. 

Henry Caldwell - - - -J| Melbourne - | Exceeding half a township. 
William Voldenvelden - - | Lingwick - - | Exceeding quarter of a township. 
George Walters Alsopp and others | Maddington - | About a quarter of a township. 
Archibald M. M‘Millan~ - - | Lochaber - - | Exceeding a quarter of a township. 
Archibald M. M‘Millan — - - | Templeton - | About one-fifth of a township. 
Jenkin Williams - . - | Stanfold - - | Half a township. 

George Walters Allsopp —- -| Acton - ~-| Ditto - ditto. 

Gother Mann - - - - | Ditto - - | Ditto - ditto. 

Major Holland’s Family — - - | Kingsey - | Quarter of a township. 


David Alexander Grant 


Upton - 


About half a township. 


N. B.—It is, I believe, generally known that the leaders of townships, or parts of town- 
ships, in many instances, did take a reconveyance from their associates to the extent of 
1,000 acres, in consideration of the expenses incurred and borne solely by the leaders, for 
surveys and patent fees, upon the issue of warrants of survey in favour of such leaders and 
their associates, which warrants were directed by the Governor to His Majesty’s surveyor- 
general of the province, to cause the same to be carried into execution, and contained the 
condition that all the expenses should be borne by the parties applying. The deputy 
provincial surveyors, who received the instructions from the surveyor-general’s office, to 
carry those surveys into execution in the field, were also enjoined to transmit to the said office 
a faithful and exact report of their surveys, with plans and field books of their operations. 

Previous, however, to the year 1795 the expenses of survey of the exterior lines of 
tewnships were borne conjointly by the Government and the leaders of townships ; 
several of the leaders, however, did not conform to this rule. It is proper here to 
state, that a township of ten miles square contains about 44,000 acres of grantable land; 
and a township of nine miles front by twelve miles depth (being the dimensions of a town- 
ship fronting on a river) is about 48,000 acres, more or less, according to its locality 


(exclusive of the usual reservations for Crown and clergy); according to which data the 


townships and parts mentioned in the foregoing list will bear a proportion or nearly so. 
Surveyor-General’s Office, (signed) Jos. Bouchette, 
Quebec, 4 Nov. 1836. H. M. Surveyor-General, Lower Canada. 
— No. 4. — 


GENERAL STATEMENT by Districts of the Conceded and Unconceded Lanps 
within the Seigneuries and Fiefs in the Province of Lower Canada. 


DISTRICTS. Contents in Arpents. {Quantum of Arpents Conceded. | Remaining Unconceded. 
Quebec - - - 6,181,740 | 2,204,278 3:977,462 
Three Rivers - - 1,444,863 505,364 939,499 
Montreal ee h)) sc) 4 3,380,537 2,425,400 9559137 

ToTaL- = - 11,007,140 5:135,042 5,872,098 


The first column of this statement is from correct data, and the second and third are cal- 
culated from the best general information that could be collected, as well as from correct 
data in many seigneuries, and the information contained in my Topographical Dictionary 
of this province. It appears there remains about the aggregate quantity of 5,872,098 super- 
ficial arpents of unconceded land in the three districis, including the whole of the island of 
Anticosti; but exclusive of that island, about 4,059,098 superficial arpents unconceded, 
one-third part of which quantity, at least, may be considered as unfit for cultivation, and at 
least seven-eighths of the island of Anticosti is considered unarable. 

Surveyor-General’s Office, 

Quebec, 23 Nov. 1832. 
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WILD LANDS. 
No. 5- 


— No. 5. — 


STATEMENT exhibiting the actual Condition of the Waste Lawps or THE Crown comprised 
within the Surveyed Districts, including the Reservations set apart for the support of a 
Protestant Clergy, as they appear on the 26th day of December 1835. 


Quantity of Surveyed Land, _ Total 
Subdivided into Lots, Extent of Vacant and 
now remaining Vacant and | °f the part | Disposable 
District. County. Township. Disposable. TemnNINg Land, 
Unsurveyed | including the 
aa in each Reservation 
Crown, Clergy. Township. for the Clergy. 
Montreal - | Ottawa - | Litchfield = 33,654 6,421 - - 40,075 
Clarendon - 24,409 75342 16,800 48,551 
Bristol - - 35,114 6,030 - - 41,144 
Onslow - - 600 1,876 41,325 43,801 
Eardley - -| 19,7132 teegOe i ia = 25,583 
Hull - - 10,050 8,217 - - 18,267 
Wakefield - 54,215 9,035 - - 63,250 
Templeton - 33,939 9,021 - - 42,960 
Buckingham - 16,700 8,785 - - 25,485 
Portland - - 11,000 2,140 46,200 59:340 
Lochaber and 14,071 55515 11,200 30,786 
Gore. 
Two Mountains | Grenville and 16,526 5,550 = - 22,076 
aug. 
Harrington -{| 40,050 7,898 - : 47,948 
Wentworth - | 35194 7,158 - - 42,352 
Chatham - - 3,400 1,300 - - 4,700 
Terrebonne - | Abercrombie - | - in dispute. a —_ 
Vaudreuil - | Newton and aug. 1,804 2,344 - - 4,148 
Lachenaye - | Kilkenny - - 10,775 7,235 - . 18,010 
L’Assomption | Rawdon - - 11,500 8,500 - - 20,000 
Berthier - | Kildare and aug. 1,300 3,490 = - 4,799 
Brandon - - 8,005 7,980 5,120 21,105 
Beauharnois - | Hinchinbrooke - | - - 1,170 - 3 1,170 
Hemmingford -! - - 8,075 - - 8,075 
Missisquoi - | Stanbridge “- 2,093 4,785 - 5 6,878 
Dunham - - 1,706 5,375 - - 7,081 
Sutton - - 4,825 8,533 - - 13,358 
St. Francis - | Stanstead -| Potton - -| - : 3,028 - - 3,028 
Bolton - -| + - F981 - - 7,981 
Stanstead - -| - - 5,205 - - 5,205 
Hatley» =) =| = 2 3475 | - - 314.75 
Barnston - milla bs - 2,617 - - 2,617 
Barford - -| - - 600 - - 600 
Montreal - | Shefford -| Farnham - -| - = 6,142 - = 6,142 
Granby - -| - - 2,968 - - 2,968 
Milton - -| - - 3,200 - - 3,200 
Shefford - -| - - 7,147 - - 7,147 
Bromesig ay) lie - 2,935 : = 2,935 
Stukeley - : - - 2,713 - - 2,713 
Roxton - -| - - 1,566 - - 1,566 
Ely - ze = || = - 3,000 = = 3,000 
Three Rivers | St. Maurice - | Hunterstown -| - - 400 - - 400 
Caxton and aug. 4,168 443 - ~ 4,611 
Quebec - | Portneuf - | Alton. = = ae a 
Quebec - | Stoneham - 31,800 8,700 - - 40,500 
Tewkesbury = - 33,900 9,100 - - 43,000 
Saguenay - | Seltrington - 2,593 3,189 - - 5,782 
Three Rivers | Drummond - | Upton = - : 3,458 3,975 - - 7:433 
Acton - - 8,963 2,50 - - 11,471 
| Grantham - 4,487 4551 - - 9,038 
| Wendover and 1,948 450 - - 2,398 
| Gore. 
319 478 | - 797 
' 


| Simpson - - 


(continued) 
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WILD LANDS. Quantity of Surveyed Land, * Total 
Subdivided into Lots, Extent of Vacant and 
No. 5. now remaining Vacant and | of se part | Disposable 
District. County. | Township. i Disposable. eee ) Land, 
\ i usuiveyed | including the 
Oe cach Reservation 
\ ; Crown. Clergy. Soishipe tc tite Clergy. 
Le od epee od oe |$———— 
Three Rivers | Drummond— | Wickham - Flt 971 - - 8,082 
—continwed. continucs. Kensey. - - 1,722 52450 = = 7172 
Durham - - 1,255 6,441 = = 7,696 
| Aston and aug. 15,352 8,416 = - 23,768 
Horton - - 774 320 = Z 1,094 
Bulstrode - - 24,430 5,281 - - 29,711 
Stanfold - - 7,082 8,136 | - - 15,818 
Warwick - = || 12,867 8,400 - = 21,267 
Arthabaska = 2,600 2,000 16,510 21,110 
Tingwick - - 4,760 8,154 ee 12,914 
Chester - s 6,583 8,400 3 = 14,983 
Ham and aug. - 7,160 32,190 16,800 56,150 
Nicolet - | Maddington - 7,578 3,481 24,200 352259 
Blandford - 7,221 420 - = 7,641 
St. Francis - | Sherbrooke - | Shipton - anil ss - 8,294 = = 8,294 
Wendover = a - 9,703 - = 9,703 
Melbourne =a) os 7 4,477 = = 4,477 
Brompton Salt he= - 5,116 - 2 5,116 
| Orford - aS - 8,725 = = 8,725 
Stoke - olf = - 6,000 = = 6,000 
Ascot = =e - 2,610 & = 2,610 
Compton - 5 ihe - 4,060 - = 4,060 
Eaton - =| = - 2,644 - = 2,644. 
Dudswell - Mies - 1,000 - - 1,000 
Newport - ail Mie = 600 - - 600 
Weedon - ath a= = 200 - - 200 
Clifton = - Dees - 400 - - 400 
Hereford - =a - 8,400 - - 8,400 
Auckland Piles = 600 - - 600 
Bury - mil = e 200 - - 200 
Quebec - | Megantic - | Somerset - - 17,034 5,869 = - 22,903 
Nelson -- -| 16,437 6819 || Sinn 23,256 
Halifax - Sk me - 7,600 - - 7,600 
Leeds - =| + - 4,103 - - 4,103 
Ireland - 3 9,600 7,900 = 2 17,500 
Inverness - - 4,200 3,500 . - 7,700 
Wolfestown - 28,400 9,000 = = 37;400 
Thetford - - 2,200 31,000 - - 33,200 
Broughton - 8,400 7,900 | - - 16,300 
Tring - = 16,300 8,800 - = 25,100 
‘| Shenley - -| 32,831 5,309 £ = 38,140 
Dorset - - 5,412 10,625 - - 16,037 
Beauce - - | Frampton £ 2,800 6,432 ss = 9,232 
Cranbourne -| 27,985 9108..4 = 1 37,088 
Watford - - 10,717 1,787 - - 12,504 
Jersey - .- 1,030 1,036 - - 2,066 
Bellechasse - | Buckland - - 10,850 4,201 15,400 30,451 
Standon - = 20,072 4,700 - - 24,772 
Ware - - 19,703 53529 7 = 25,232 
Armagh i = 44,455 3900 a . 53.755 
Lislet - - | Ashford & aug. 14,896 2,178 57,498 74,572 
Lessard - - 5,408 = = | 8,413 13,520 
Kamouraska - | Irworth - - 300 1,400 51,000 52,700 
Woodbridge -j| 11,006 | - - 34,460 452526 
Rimouski -| Matane - - | 63,537 10,600 - - 74137 
St. Denis - z 31,169 5,103 - - 36,272 
Gaspé - - | Cap Chat - - 5,800 1,200 64,291 71,291 
—| sade ee tan Fis Bt nee 
999,976 | 568,099 408,916 }1,976,991 


(signed) William B. Felton, 
Quebec, 26 December 1835. Commissioner of Crown Lands. 
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AN ESTIMATE of the Quantity of Waste Lanns in the Province Unsurveyed, of the Quantity fit for Cultivation, 
of the Forest and Quality of the Timber. 


On which side 
of the 


St. Lawrence. 


District. Descriptive Outline of the Tract. 


North - | Montreal | - - In the country north and 
east of the Ottawa, from the 
rear of Grenville to a point 
about 100 miles above the Falls 
of the Chaudiere, in Hull, ex- 
tending back from the surveyed 
tract about 30 miles. 

A strip of land lying in the 
rear of the present townships 
on the margin of the above- 


Quantity 
of of 
Waste Land 
Waste Land. 


- - about 4,500] Unknown” - 
square miles. 


g00,000 


Estimated Quantity 


fit fur Cultivation.” 


Quality of Timber. 


- - Principally pine of 
two sorts, red and white; 
extensive lumbering 
transactions are carry- 
ing on in this tract. 


-- Mixed timber; some 
white pine, spruce and 
hard wood. 


described tract, withthe average | 
depth of three quarters of a 
township, or seven miles and a 
half, making about fifteen town- 
ships. 

- - The country on the river 
St. John, comprised within the 
disputed territory. 

In the rear of the seigneuries 
south of the St. Lawrence, on 
the average depth of half a 
township, or five miles, by a 
length of about go miles. 

- - The Saguenay country sur- 
rounding the Lake St. John. 


South - | Quebec - 


5,000,000 - - - 


unknown - 
timber. 


North - | Quebec - 


- - Supposed | -- Climate sup- 
about 2,000,000.) posed to be too 


severe for wheat. 


Spruce. 


(signed) William B. Felton, 


Quebec, 26 December 1835. 


eer a wT 
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— No. 7. — 


STATEMENT of the Average Annual Emoluments of the Inspector-general of the King’s 
Domain and Clerk of the Terrars or Land Roll of the King’s Domain (Greffier du papier 
Terrier.) 


Tue emoluments of the inspector-general of the King’s domain consist ef an allowance 
of 73 per cent. on the gross amount of all quints, lods et ventes, and all other seigneurial 
dues paid into the hands of the receiver-general. The average annual amount of these 
emoluments for the Jast five years is 195. sterling. 

The emoluments of the clerk of the terrars, or land-roll of the King’s domain (Greffier du 
papier Terrier,) consist of a yearly salary of go/. sterling, and fees payable by individuals 
for actes of fealty and homage (foi et hommage,) for copies of proceedings and records, 
and for reports on applications for change of tenure. ‘These fees for the last five years 
have averaged annually 40 /. sterling. 


N.B. There is no regular tariff of these fees to the knowledge of the present incumbent, 
except for the last (one guinea), which is regulated by an order in council. The others 
appear to be established by custom, and the present incumbent has been guided by the 


Return made by his predecessor to the governor-in-chief in 1821, and published in the 
journals of the House of Assembly. 


RECAPITULATION. 


Average annual emoluments of the inspector-general of the King’s domain, £. 195. sterling. 
Average annual emoluments of the clerk of the terrars or land-roll of the 
King’s domain, (Greffier du papier Terrier) . - - - salary, go — 
fees, 40 — 


Total ayerage annual emoluments -- - - - £.9325 sterling. 


Equal in currency to - - - - - = = = 


SO at 


Civil Secretary’s Office, 15th October 1836. 
0.2. 


Commissioner of Crown Land. 


Nf 
No. 7. 


Spruce and white pine. 


- - Principally spruce 


24 


APPENDIX TO GENERAL REPORT 


— No. 8. — 


MEMORANDUM showing the Amount of Frers taken under the present Tariff, on a Patent granting Land; and the 
Amount that will eventually be payable should the alteration proposed in Lord Gosford’s Despatch of the 28th of 
July 1836, be carried into effect. 


Fees that will be 
payable under the pro- 
posed alteration. 


FEES Payable under the existing Tariff of 1831. 


Attorney. | Surveyor- Clerk of the} Provincial} Total 
Pan duditor:. | Execate Provincial] Total 
General. | General. Council. | Secretary. | Amount. Secretary.| Amount. 
Ly $05 G.80,.d> || be Sondsi|| Leven sll Saleen ss0ds| Cacsaias |eGaies a. 
100 acres, and under - - - “Jo 10-/;—{ § ==1-j=-1-+ /110-/2 7 —-/1 10-]110- 
Over 100, and not exceeding 200 BO en fA cients ey Skt Sib ey oh sit odin sal 
= 200, == — 300 s<f=—12 =fo es Clon PS ny | ie =o 10 (Sila 12) Sie = 
=) 900; = — 400 -{-16)- 5 gf -1 13-1 13/113 -]2 12 63113 -: 1 13 - 
— 400, — — 500 -f=12-/- 6 ~-1 2 /=-1 92] 114-12 14 4/114 -/1 14 - 
= 500, — — 600 S| PICO eS ae eal SV SI cP) Sis Bella ous |) os & 
= 600, —_— — 700 -{|=-13 =|- 6 6-1 33/-1 33/1 16 —j2 18 -2) 1 16 -| 1 16 - 
= 400, — — 800 = [= 13) Gl) G6) 9) 3 Aaa autre Oe1O Wai ge Wat 
- 800, = — goo -[/-14-]- 7 --1 432-1 431 18-]3 1 gf 1 18 —-| 118 — 
i OO g fae — 1,000 BD Paris eis Nii Se eat > eh es ce te 


It is proposed to abolish the fees payable to all the officers who now receive them, excepting those of the provincial 
secretary, allowing, however, a compensation to the present incumbents, taking the fees for a fee-fund so long as they 
continue to hold office. 


No. ga. 


No. 9b. 


— No. 9 a. — 


My Lord, Downing-street, 20 Feb. 1833. 

I nave the honor to acknowledge the receipt of your Lordship’s despatch, No. 6, of 
the 11th January last. 

On perusing the copy therein enclosed of the proceedings of the Executive Council of 
Lower Canada for the last half year, my attention has been arrested by the report of that 
bourd of the 2d August last, on the valuation of some beach and water lots applied for by 
Mr. Campbell. As the principle of sale by public competition has been established in all 
cases in the disposal of the Crown lands in British North America, I am at a logs to under- 
stand, without a previous reference to your Lordship, what may be the reason, if indeed 
any should exist, for exempting water lots from the operation of this system. I should 
therefore feel obliged if your Lordship will favour me with any explanation which you may 
have to offer upon this subject. 


Lieut.-General Lord Aylmer, k.c.3. I have, &c. 
&e. Se, ke, (signed) Goderich. 
— No. 9 6, — 
Sir, Executive Council Office, Quebec, 4 July 1833. 


I Have to acknowledge the receipt of!your letter of the 1st instant, enclosing to me by 
direction of his Excellency the Governor-in-chief, a copy of a despatch from Lord Viscount 
Goderich, dated 20th February last, in which his Lordship inquires “ what may be the 
Treason, if indeed any should exist, for exempting water lots from the operation of public 
sale established in all cases in the disposal of the Crown lands in British North America,” 
and you request by desire of his Excellency that I will communicate to you such explana- 
tion on tie subject as I can procure. 

Having held the situation of governor’s secretary in this province during a period of 
20 years, and that of clerk of the Executive Council for upwards of six and thirty, it is 
reasonable that I should be expected to answer this inquiry satisfactorily ; yet as far as 
my recollection and the records of my office enable me to speak on the subject, I can only 
say that from the cession of Canada to the present time, beach and water lots on the 
Rivers St. Lawrence and St. Charles have not been considered in the same light, or put 
on the same footing with regard to the disposal of them, as the waste lands of the Crown. 

Prior to the conquest of this country, these beaches, to a certain extent, had been con- 
ceded under the French Government, either to corporate bodies or to individuals, conse- 
quently all that remained for His Majesty’s Government to concede, was an extension of 
these lots to low-water mark, with a view to the erection of wharfs for commercial purposes, 
which required a very considerable outlay on the part of the grantee. The terms therefore 
of these concessions have hitherto been left to the discretion of the Governor and Executive 


Council. 
Till 


OF CANADA COMMISSIONERS. 25 


Till within these few years, they were given, as I may say, almost gratuitously on pay- 
ment of some small fees to the officers concerned in passing the patents, and under an 
obligation to erect wharfs within a limited time. Latterly the addition of a small annual 
reditus to Government has been stipulated for in the grant. But the encouragement of 
commerce, rather than a trifling revenue, has invariably heen considered as the main object 
of the Crown. 

It is necessary I should further observe, that the water lots applied for by Mr. Campbell 
were in continuation of beach lots extending only to high-water mark, which he had pre- 
viously acquired by purchase from a corporate body. Had this continuation been offered 
to sale by public competition, it would have been within the power of any individual who 
became the purchaser, to exclude Mr. Campbell from his communication with the river, and 
to render the beach lot previously held by him of little or no value, and the same observa- 
tion will apply to every other case where the extension of a beach lot has been prayed for. 
I know of no instance in the vicinity of Quebec where “the principle of sale by public 
competition” of water lots could be acted upon without injustice to individuals, except it 
be on the shore of the St. Lawrence, situated between the river St. Charles and Montmo- 
rency. Here is a shore of four or five miles in extent, with a depth in its whole length of 
several acres, from the boundaries of the original grants to low-water mark, affording 
ample space for a large commercial city, if laid out in lots for streets, buildings and wharts ; 
and these lots might without doubt be disposed of at public sale to great advantage, as 
well with regard to the creation of a public revenue, as for the relief of the redundant 
population compressed within the walls and suburbs of Quebec. 

I trust [ shall be excused for thus freely offering my opinion on this occasion, 


I have, &c. 


Lieut.-Col. Craig, Secretary to his Excellency (signed) A, W. Ryland. 
the Governor-in-Chief, &c. &c. &e. 


— No. 9 c.— 


My Lord, Downing-stieet, 10 Sept. 1833. 

T HAVE the honour to acknowledge the receipt of your Lordship’s despatch, No. 75, of 
the 3d of August last, in which with reference to the mode of disposing of water lots, 
brought under the Earl of Ripon’s notice by some entries in the minutes of Council for the 
year 1832, you enciose an explanation from the clerk of the Council on that subject. 

When my predecessor addressed you on this point, he seems to have been under the 
impression that the term “ water lots,” designated lands on the banks of rivers or harbours, 
and not, as is now explained, the space between high and low-water mark in front of such 
lands. Mr. Ryland’s report is quite satisfactory ; and [ am entirely of opinion that water 
lots, in the sense described by him, ought to be conveyed on very easy terms to the pro- 
prietors of the adjacent ground, taking care of course that navigation be not obstructed, 
and that in any cases where an interference for the maintenance of towing paths or other 
poe purpose of that kind might be requisite, the necessary rights should be reserved to 
the Crown. 


Lieut.-General Lord Aylmer, k.c.B. I have, &c. 
&e, &e. &e. (signed) E. G. Staniey. 
— No. 10.— 
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No. 


g b. 


No. gc. 


STATEMENT showing the Quantity of Acres of Crown Lawns Sold, whether to private Individuals or to the British 
American Land Company, with the Average Price per Acre, in the Counties of Drummond, Stanstead, Sherbrooke, 
Shefford, Two Mountains, Ottawa, Beawharnois, St. Maurice, Kamouraska, Missisyuoi, Berthier, Megautie, Beauce, 


Bellechasse, Bonaventure, Vaudreuil, Nicolet, L’ Islet. 


1834. 1834—contlinued. 
Private Persons. Land Company. Private Persons. land Company. 
COUNTIES. 7 ; ; COUNTIES. sacar 
Acres. Average. Acres. | Average. | Acres. | Average. Acres. Average. 

; Sime as Sed. 

Drummond - | 6,879 4.09 4 = = Berthier - - — — _ — 

_ Stanstead - - 533 8i0-l — — Megantie - - 1,400 | 4 73% — — 
Sherbrooke - 860 8 9 — — Beauce - - 1,652 | 2 gi — — 
Shefford - - goo Panay et == Bellechasse - 8,026 | 2 33 = — 
Two Mountains - | 1,450 2 34% — — Bonaventure - 7929) 1 7 — — 
Ottawa - - 113,103 4 7% — — Vaudreuil - - —- _ — 
Beauharnois - 117 By) — -— Nicolet - - 70h 4 -34 — — 
St. Maurice - — 5 i es L Islet = 2 = ates = — 
Kamouraska = = — = a ee 
Missisquoi - co 100 | 10 53 = — Towates=) 143,019) | = Si = 


0.3. 
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1835. 1836, 
Private Persons. Land Company. Private Persons. | Land Company. 
COUNTIES. COUNTIES. | 
Acres. Average. Acres. Average. Acres. Average. 
Sp fas S. PUL 
Drummond 63,936 | 3 5 700 5 Drummond Sieg tOas | eae, 
Stanstead - go | 12 9 _ — Stanstead - - _ a 
Sherbrooke 650 i One= — — Sherbrooke és 148) 7 6 
Shefford - _ — — — Shefford - - = — 
Two Mountains 385001 12 16 — _ Two Mountains - | — — 
Ottawa - 19,2045) 05 Ud — —_ Ottawa - =, 6,72601) (69 52 
Beauharnois — _ —_ — Beauharnois - —_ — 
St. Maurice 27,908 2) “612 — — St. Maurice - — — 
Kamouraska 400} 2 g4| — _- Kamouraska - _ — 
Missisquoi - —_ =— — — Missisquoi - - — — 
Berthier = - —_— == _ _ Berthier = - - 200/ 2 —- 
Megantic - 155472 | 3103} — = Megantie - -| 8,027} 3 114 
Beauce - - O93) )e4nue -- — Beauce - - = — 
Bellechasse - 2,742 2 -} — — Bellechasse - — — 
Bonaventure =| 12,517 | 4 52 — — Bonaventure - — _ 
Vaudreuil - -| — ae | = as Vaudreuil - -| 1,220] 7 6 
Nicolet = - - _ es ye — Nicolet = - -| 9428} 4 -2 
L'Islet - - — — — — LUIslet - - 2,700] 2 6 
TotaL - 141,782 | = — Totar - -| 39,613 — 


Remarks.—These include all sales made within the province, and the above-mentioned counties are only specified 
because they happen to be all in which sales of Crown lands took place within the period named. 


(Certified.) 


November 1836, 


1834. 


Private Persons. 


—No. 11.— 

STATEMENT showing the Quantity of Acres of CLtercy Reserves Sold, wuether to private Individuals, or to the 
British American Land Company, with the Average Price per Acre, in the Counties of Stanstead, Shefford, Sherbrooke, 
Drummond, Ottawa, Two Mountains, St. Maurice, Beauce, Missisquoi, Megantie, Bellechasse, Vaudreuil, and Nicolet. 


(signed) J. Davidson. 


1835. 


Land Company. 


Private Persons. Land Company. 


Acres. | Average. 
Sco ds Sad: 
1,829 | 5 62] 12,651| 4 72 
2,884 | 5 22] 8,871 | 4 113 
12,834 | 4 9 | 20,238] 4 6% 
27,938 | 3 5 — _ 
2,093 5 8) — — 
700 1113 _ —_ 
175 12 6 — — 
5.140 oh Sts = = 
- 136 7G = as 
= 5,740 i a = 
-| 59469; — 41,760 | — 


Private Persons. Land Company, 
Acres. | Average. Acres, Average. 
Se ide bby He 
= 1,871 | 4 —- = — 
: 1,466 Gyo a! a 
al 
- | 19,041 — 18,515 -- 


COUNTIES. he te ae me COUNTIES. 
Acres. Average. | Acres. Average. 
Sas seid eat 
Stanstead - = \4e762 6 103 5.308 | 4 7#|)\Stanstead - 
Shefford - -| 1,127 5 34] 17.440 | 4 114]|Shefford - 
Sherbrooke =| 3,312 6 7%3| 28,037 | 4 64] | Sherbrooke 
Drummond - 2,282 4°33 Gay ech Drummond 
Ottawa - - 1,691 4 83 — — Ottawa - 
Two Mountains - | 2,100 2 -} — a Two Mountains - 
St. Maurice -| 9,946 2 83 —~ —~ St. Maurice 
Beauce - - 2,100 3 -2 — _- Beauce - 
Missisquoi - - 174 8 114 “= — Missisquoi - 
Megantic - - g00 | 4 5% a — Megantie - 
Bellechasse = 477 6 23 — — Bellechasse 
Vaudreuil - - — — — — Vaudreuil - 
Nicolet - - — — — —_ Nicolet - 
ToraL - - | 28,871 = | 58,440 | — ToTaL - 
nn EPG eh aT aey ae ra SR 
1836. 1836—continued. 
Private Persons. Land Company. 
COUNTIES. Siar ea COUNTIES. 
Acres. Average. Acres. Average. 
SCs sd. | 
Stanstead - = 100 | 4 —- 832 4 7%)! Missisquoi - 
Shefford) a= 723 | 5 = 450 | 4113/4 Megantie - 
Sherbrooke = 3,207 5 5] 15,033; 4 62{/} Bellechasse 
Drummond = Pago e ae ate 2,200 4 2]| Vaudreuil - 
Ottawa - = 244{ 6 54 — | — |] Nicolet - 
Two Mountains - — _ —_ — | 
St. Maurice - —_ —- | — ~ ToTaL - 
Beauce - - —— - _— _ | 


Remarks.—These include all sales made 


within the province, and the above-mentioned counties are only specified 


because they happen to be all in which sales of Clergy Reserves took place within the period named. 


November 1836. 


(Certified) 


(signed) J. Davidson. 
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—No. 12.— 


ABSTRACT of the Half Yearly Accounts for Lanp, of the Commissioner of Crown Lands in Lower Canada, between the 5th day of January 1832 
and the 6th day of August 1836. 


2. 6. 7. 9. 10. 
Number Remitted Remitted Amount Amount 
to Half-pay to other fected collected 
a Officers Persons Amount ie ie a in the cours 
Town- Number Average Amount | on account of|underspecial) +4 by the AO Wet of the 
aan ; Purchases | Authority | P y the Half Year 
Half Year ending P of Price of the made by them} from the Purchaser Half Year | for Interest 
which under the | Governor, - on 
Acres sold. per Acre. Sales. Regulation or stche’nmerof] 70m gccaune Instalments 
of the Secretary Sale. of former not paid 
1 Aug. 1831.! of State. Sales. up. 
Pal Ee ea ere. Aare meee da ce | 
1932: iste Sande Sep ards 2 Bak: Eni ls Sait ene & Le 8s de nee ee 
June 30 - -| 28 14,9253| 134| 5 -% |3,790 16 113; 111 2 2 nil, 695 10 5 | 48519 13) nil. 
December 31 : 23 9,187 569 5 2 2,377 5 13) 444 8 10 nil. 448 1 53} 456 8 3} nil. * 
1833: ; 
June 30 - - 22 10,389 66 4 8} |2463 9 7}) 222 4 5 | 436 16 8 843 3 4 497 14 5} nil, 
December 31 - 35 32,180 78 3 1$ [5.085 11 9}/1,277 8 2 nil, 1,682 7 7} 29! 5 8 nil. 
1834: y 
June 30 - - 25 14,184 } 70 4 53 1317415 § |1,498 14 4 nil. 568 8 7] 530 6 6 nil. 
December 31 - 30 28,9283] 212 3 23 14,647 19 6 /1,068 15 6] 218 58 -| 99219 53) 546 8 4} nil. 
1835: : 
June 30 - - 29 26,404 138 2 94 |3,670 8 83) 719 5 10 nil. 812 -— -% 508 3 -} nil. 


December 31 - 36 110,043 113 3 34 |18,10119 2 |3,460 12 3 - - {3,628 9 8j1,304 11 4 nil. 


1836 : 


August 6 - - 6 8,529 25 4 8 1,999 8 8| 555 7 9 - - 373 1 6/3,118 18 6 nil. 
Il. 15. 16. 19. 20. 
Amount } 4 ount Amount -|Total collected} Contingent | Amount paid Balance tee Asbunt Aiioune 
{ collected 1 Be collected | in thecourse | Expenses | in the course} oii, aad 
lin the coursel. ‘ah ected inthe course| of the deducted by |‘ of the ch theliands |. Quit Hents of of 
ofthe |” af ace of the Half Year, the Half Year of the ‘uw rpaid, though Tnstalments Capital 
Half Year | prait Year iris betta gomperasane: by ioe Commissioner actually due accruing, outstanding on 
on account € for the |the Amount of before the |Commissioner ; ; 
on account A ° at the end to the though not due Quit Rent 
of Rent Redemption] Columns Monies are to the f th Cc sts 6 
Foralvandsion| eee GE 8, 9,10, 11, | brought to Receiver | 14.44 , e ommissioner) at the end of | on Interest at 
Lease. Quit Rents. Quit Rents.} 12 & 13. account. General. Peco eclaaee, the Year. Five p’ Cent. 
8. Soest dae Geers: uae Gay sede | £. 8 d. 
15 103| 78 18 1,514 11 93} 128 5 8| 800 1,060 13 23) - - -| - - = = 
13 3/176 5 1,440 4 5 24415 -1|2,200 - - 56 2 73/1,431 14 83) 3,538 11 6 ae 
* 
2) 39.07, 1,149 14 -}{ 137 12 2)1,000 - - 55 7 LLY - - - | - - - — 


4 
2,287 5 83) 135 2 6 |1,700 507 11 213,418 14 13; 5,033 10 13 = 


76 G 63120219 9; 88 6 3 


1,345 4 9] 139 2 941,200 - - 4} 
359 8 6}/5,06019 4| 6,233 8 53 _ 


1,821 13 9} 159 - 11,800 - - 


nil. Tinos 3 
76 2 33| 87 4 G}118 19 1 


| 


nil. 308 2 7 120 9 4 
80 15 114130 12 6 |110 12 - 


1,600 D 13}5,947 9 9} 10,601 L 53) 24475 5 -3 
432 13 7 {5,385 12 2] 19,663 1 3 | 24,384 13 - 


1,748 15 6 53 
5,255) = 5) Spr 6 LO 4sds) = — 


160 13 4 {5,266 13 8 | 20625 - -— | 24,321.14 1 


74:17 6 |271 6 -| 62 9 


3,900 12 6| 617 16 eer -- 


Totat of the Outstanding Debt due to the Crown for Land, being the Amount of Columns 18,19 and 20 - = 2. 50/218. 7, 9: 


The above Abstract is compiled from two Returns; the first, up to 30 June 1835, certified by the signature of Wm- B. Felton, Commis- 
sioner of Crown Lands; the second, by that of John Davidson, Acting Commissioner of Crown Lands. 


(signed ) T. Fred. Elliot. 


From the foregoing Table the following Results may be deduced : 
Average number of Acres sold per annum, 56,614. 
Average price per Acre, 3s. 6$d., nearly. 
Average Amount of Annual Sales, £.10,067. 5. 7. 
Average Annual Amount remitted to Half-pay Officers, £. 2,079. 11. 0. 
Average Annual Amount actually paid into the provincial Treasury, £. 3,920, 13. 4. 


0.3. 
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WILD LANDS. 


No. 13. —No. 13.— 


ABSTRACT of the Yearly Account for Timer of the Commissioner of Crown Lands, and Surveyor General of Woods 
and Forests in Lower Canada, between the 1st day of Jannary 1832 and the 31st day of December 1535. 


Licences Amount 
granted to 
Year ending ee Oak Timber, Red Pine, White Pine, Namber of ieile (Sale of 
WasteLands Feet. Feet, Feet. Saw Logs. Licences. 
of the 
Crown. * 
tae Rath Ua 
31 December 1832 45 35,271 525,323 411,190 §8,400 3,840 7 - 
31 December 1833 22 1,190 347,596 152,950 5,000 1574 7 4 
31 December 1834 32 612 929,054 78,750 72,754 4649 19 3 
31 December 1835 + 580,000 190,000 146,500 5,054 3 4 


MN, 


12, 


Amount Total Expense ae Amount Amount 
collected collected of spree Balance of of 
Amount in the Year jin the course o pollen ofthe Year | remaining |Duties unpaid,}p 65 accruing 
paid at time | 04 account the Year, before Cc ee oe onhandatthe! though touch as 
of being Amount |the Monies are ne : AN actually due § 
of Sale. former of Columns | broughtto | i, Receiver to the not actually 
* Sales. 8&9, segotet General. ce hea Commissioner. Due. 


Oras, (due Ses doit. cal dy (Ris, 85 dR Ga tee nds WR Ge arse anon Cok acme mcs 
450 — — {2,396 12 8 |2,846 12 5 193 - -1|2,842 18 6 813 11 |1,079 18 8 (2,310 8 4 
93 10 2 /1,388 18 1/1482 8 6 nil. 1,500 - - 13.17 7 |2,188 13 41,407 14 8 
overpaid. 3.935 4 2 

2,897 16 41]1,4384 17 8 |4,332 14 -| 216 5 7/}4,042 - 9] 307 12 10 1,753 7 - 
1,268 10 10 | - - Remaining Columns not filled up, the Returns being incomplete. - - |3,785 12 G 


+ For this last period the Abstract is taken from the account of the King’s Auctioneer ; the yeaily account of the 
Commissioner of Crown Lands and Surveyor General of Woods and Forests ‘hot being yet made up. 


Owing to the circumstances which prevent Column 14 from being filled up, the Total Outstanding Debt for Timber 
at this time cannot be stated; but on the 31st day of December 1834, it was £.5,588. 11. 2. 


The above Abstract is compiled from two Returns ; the first, up to 31 December 1834, certified by the signature of 
Wm. B. Felton, Commissioner of Crown Lands; the second, by that of John Davidson, Acting Commissioner of 
Crown Lands. 


(signed) T. Fred, Ellivt. 


RL, a 


— No. 14a -- 


No 144. Sir, Quebec, 24th October 1836. 

I suoutp sooner have complied with ttie desire of the Commissioners of Inquiry con- 
veyed to me in your letter of the 13th August, calling for a Report respecting the Court of 
Escheats, but that I was shortly afterwards made aware of the intention of the Commis- 
sioners 45 leave Montreal, and | thought it better to await their return to Quebec ; since 
which period I have been prevented by other public business and by circumstances beyond 
my control from preparing the Report which I now proceed to make. 

I am, in the first place, required by your letter to state ‘the causes which have in my 
Opinion "rendered the Court of Escheats inoperative.” 

Tue only cause of which [ am aware that has rendered that court inoperative since the 
ist of August 1831, has been that the government has abstained from putting it in opera- 
tion, except in December 1834 and January 1835. 

Before the 1st of August 1831 circumstances existed which may in some degree account 
for the Government having allowed the court to remain inoperative until then. It was not 
until February 1828 that instructions were received from the Secretary of State, as to the 

amount 
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amount of the salaries of the officers to be appointed, and the manner in which the whole 
expenses of the court should be provided for, The Commissioners and clerk were ap- 
pointed in July 1828, and instructions were immediately given to the law officers of the 
Crown at Quebec and Montreal to commeuce proceedings in certain cases; these instruc- 
tions had not been acted upon when Sir J. Kempt assumed the government in September 
1828. His Excellency having, in 1829, called upon the Commissioner of Crown Lands 
and myself to report to him on the general system best to be adopted for the escheat of 
lands, our suggestions were submitted to the Executive Council in July :830, and that body 
reported in October 1830 (a copy of which Report is herewith enclosed), on some points 
relating to the general course of proceeding to be followed ; but advised that in the first 
place a proclamation should be issued announcing the establishment of the court, and 
fixing a period after which the Government would take proceedings for the escheat of 
lands, in cases in which it should be expedient so to dv. That period was subsequently 
fixed at tst August 1831. 


From that date there was nothing, to my knowledge, that could prevent the adoption of 
such proceedings; on the contrary, by Lord Goderich’s despatch of 21st November 1831, 
the Governor was directed, by a strict enforcement of the existing law, to endeavour to 
correct the evil arising from former large grants of land remaining still uncultivated. In 
June 1833, the late Governor-in-chief instructed the law officers of the Crown to institute 
proceedings for escheating land, but they were delayed for causes not known to me, nor, 
J believe, to the Governor, for in June 1834 his Excellency, in apprising me of the instruc- 
tions he had then again given for the commencement of proceedings, informed me that he 
did not know for what reason this court had been left inoperative. 


It is perhaps unnecessary for me to state that it did not belong to me as commissioner 
of escheats, cither to commence proceedings or to urge the adoption of them. 

In December 1834 and January 1835, inguisitions were taken according to law before 
the Commissioner and a jury ; and certain lands in the districts of Quebec and St. Francis 
were found forfeited and escheated to His Majesty for non-performance of the conditions 
of the original grants. These inquisitions being returned, as required by the statute, into 
the Court of King’s Bench at Quebec and at Sherbrook, an attempt was made by motion 
in the Court of King’s Bench at Quebec, to set aside the inquisitions affecting lands in 
this district. This application failed; but as I have no exact information of these 
proceedings I cannot state the grounds either of the application or of the judgment 
rejecting 1t, 

The inquisitions in these cases remain in full force, and the lands consequently are 
revested in the Crown. Objections being also taken to the inquisitions returned into the 
Court of King’s Bench for the district of St. Francis, they were quashed in September 
1835 (on mere motion, and without any formal traverse or pleading by any party inter- 
ested), by a judgment which I have seen reported in one of the newspapers, and of which 
the principal grounds appear to have been that the information filed in the Court of 
Escheats was insufficient; that the inquest ought to have been held in the district of St. 


Francis where the lands lay, and rot in the district of Quebec ; and that the transcript of 


the proceedings returned into the court of St. Francis vas imperfect in consequence of 
not setting forth the precept to the sheriff to summon the jury, the return thereto, and the 
publication of the notice required by the statute. As these last are the only grounds of 
the judgment as reported, which touch the regularity of my proceedings as Commissioner, 
and as that judgment rendered the proceedings of the Court of Escheats inoperative in 
the particular cases therein referred to, I think it proper to state, First, that conceiving 
myself to be only acting ministerially, | directed the officer of the court to make up the 
transciipt or return according to the instructions he should receive from the Attorney- 
general, who conducted the proceedings on the part of the Crown, and whose duty it would 
be to support it elsewhere ; and I believe this was done. But, Secondly, it was also and 
sullis my own opinion that the transcript was correctly made up, and I have reason to 
Lelieve that it was conformable to the practice pursued in the like matters at Nova Scotia, 
where such proceedings have for a long period of time been in use, and are governed by 
the course and practice of the law of England. Thirdly. That as it appears to me the 
court of St. Francis, whose jurisdiction in the matter was given and limited by statute, 
exceeded its legal jurisdiction in quashing the inquisition on motion, when the statute only 
gave authority to proceed upon a formal traverse. Fourthly. That so far as regards the 
alleged imperfections of the transcript, the proper course would have been to cause them 
to be amended, or the alleged defect to be remedied, on certiorari or otherwise, instead of 
quashing the inquest of the jury. 


I enclose a newspaper containing a report of the judgment alluded to, with some notes 
on the different grounds stated in it. 


Your letter having further called. upon me to furnish any observations I may have to 
offer on the court itself, or on the best means of attaining the object for which it was 
created, ] beg leave to submit herewith, in a Quebec newspaper, some general observations 
on the object, the origin and the general course of proceedings of the court, which I 
addressed to the first jury summoned to hold an inquest under the statute. The regula- 
tions of the French government constituting the ancient law of the province relating to 
the forfeiture or resumption of uncultivated lands, will be found in the following public 
Acts, in the first volume of the Collection of the Provincial Edicts and Ordinances. 


0.3- Arrét 
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Arrét of the Royal Council of State- - -  - J 67: 
1 Edits and Ordonnances - - p61 - 2 Day is 
Arrét of the French King in Council SbF See Es 4 June 1675 
1 Edits and Ordonnances - - See neg il he 2 a 
Another Arrét - - - - - - - - May 16 
Ibid - - - - - - - p. 247 - as a i? 
a of the French King in Council - - 6 July 1711 
bi - - - - - ~ - p. 321 - - —_— 
Another Arrét of the same date - - : e - - — 
Ibid = - = - - - - p- 323 - - — 
Another Arrét - - - - - - - Sept. 
Ibid - - - - - - - p. 487 - ‘ slams 
Royal Declaration - = - - = NS ie =). \ayidely27 45 
Ibid - - - - - - - p- 533 - - — 
Another Royal Declaration —- mal : =ugz= 1 Oct. 1747 
Ibid - - = = = = = Uoinsyf oS a 


The system established by these regulations, however well suited to the circumstances of 
the colony at that time, or to the arbitrary principles of the existing government, would 
have ill agreed with those notions of the sacredness of proprietary rights, and of the neces- 
sity of securing them from any invasion, except by a public, formal and well-guarded pro- 
ceeding, which prevail under the administration of English law and government. 

But the system itself became impracticable of execution in consequence of the introduc- 
tion of an entirely new course of judicature, and the impossibility of following up any pro- 
ceeding in the existing courts for enforcing the forfeiture of land on account of the non- 
performance of the cenditions of cultivation prescribed by the grant, is shown in the 
Report of the provincial law officers of the Crown in 1823, which is appended to the Report 
of a special committee of the Assembly on the waste lands of the Crown.—(Journals of 
Assembly 1824, Appendix R.) 


Other proceedings of the Assembly relative to the escheating of uncultivated lands will 
be found in the Journals of the Assembly, 6th March 1823. 

It may be proper here to state, that the highest law authority in the province kad ex- 
pressed an opinion, ina Report dated 26th May 1824, that. the establishment of a Court of 
Escheats was desirable, but that though legislative provision to that end might be more 
efficacious, a commission under the Great Seal of England, and under the authority of the 
14th Geo. 3, c. 83, would be adequate to all the purposes of government. 

The Bill for establishing a Court of Escheats, which was introduced in the Assembly in 
1824 and 1825, in consequence of Lord Dalhousie’s message of 1823, submitting the above 
mentioned Report of the law officers, suggesting such a measure, was in its general provi- 
sions similar to the enactments of the Imperial statute passed in 1825, except that it con- 
tained a clause restraining the prerogative of the Crown in the granting of the waste lands, 
which would have rendered it necessary to obtain the sanction of the two houses of the 
Imperial Parliament, under the 42d clause of the Constitutional Act, before the measure 
could become a law. 

In submitting my views ‘as to the best means of attaining the object for which the 
court was created,” I beg leave to premise, that the immediate object of the creation of 
this court was to enforce the forfeitures of land granted under conditions by the Crown, 
when the conditions of the grant have not been performed. The more remote and general 
object must have been to promote the settlement and cultivation of the country, by pre- 
venting or checking the monopoly of large masses of waste land in the hands of indivi- 
duals. There are three classes of grants by letters patent containing conditions, with the 
penalty of escheat and forfeiture annexed. First. Grants in freehold of the waste lands 
properly so called, on condition of settlement and cultivation; or with a special condition 
(as in the single case of the grants on the Kennebec road) to maintain a public road. 
Secondly. Grants of beach and water lots, and town lots with rents reserved, and on con- 
dition of building wharves, or of doing or permitting other things for the benefit of the 
public. Thirdly. Grants fora term of years of portions of the Crown lands, with rents 
reserved, on condition of making certain improvements. 

The two last-mentioned descriptions of grants, though not so frequent heretofore as 
grants of the waste lands, are becoming every year of more common occurrence ; and 
those for beach and water lots in particular relate to a most important part of the Crown 
property, with respect to which it is of essential public advantage that the Crown should 
have the power of enforcing with vigour and effect the forfeiture of the grant for breach of 
its conditions. But it is principally with respect to gratuitous grants of the waste lands, 
and especially those of oid date, that the operation of a system of escheat and forfeiture 
would become applicable. : ; 

As to the expediency and necessity of enforcing the forfeiture resulting from the non- 
performance of the conditions of such grants, there scarcely seems to be any difference of 
opinion, In all the existing North American colonies the evil of land monopoly has been 
felt, and the forfeiture of the land for nen-cultivation has been enforced, and in this pro- 
vince the Government, the popular branch of the legislature and the public at large were 
agieed as to the necessity of applying this remedy to the evil. Three methods presented 


themselves for attaining the object in view. The ordinary tribunals of the country might 
be 
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be resorted to ; but though their jurisdiction was clear, it was found on consideration and 
experiment to be utterly impracticable to ag on such a proceeding in those tribunals 
under the existing laws and practice by which they were and still are governed. Another 
course was to alter, by legislative enactments, the law and practice of those tribunals (in 
regard to this particular matter), and to mark out a new line of proceeding ; but to effect 
this object, aud -to meet all the difficulties presented by the constitution of those courts 
and by the laws regulating their process and pleadings, the new legislative enactments 
must have been minute and complex, and the whole purpose might have been defeated by 
imperfection in one unforeseen point. 

It seemed to be a less innovation, and a more simple, expeditious and effectual means 
of attaining the desired object, to adopt the measure of establishing a special tribunal. 
The highest authority in the provincial judicature and the law officers of the Crown con- 
curred in approving of this measure. It was adopted and introduced into the Assembly 
under the authority of a special committee, who had been investigating the evil which it 
was designed tuo 1emedy ; and it had the advantage of being a proceeding actually in use 
in other colonies, where its easy and beneficial operation had been experienced, and where 
it was governed by the established and known rules of English law. In the bill which was 
discussed in the Assembly (and which it is probable would have been carried through that 
branch in 1825 but for the accidental absence of the Attorney-general, who had it in 
charge), the course of proceeding to complete the forfeiture of the land was even more 
summary and final jthan that existing in England and in the neighbouring colonies, as it 
allowed no traverse of the inquisition in any other court. 

Whether any better measure might be devised for attaining the object for which the 
Court of Escheats has been created, is a matter of speculation on which it is not for me 
to pronounce an opinion. ‘The sufficiency of the measure that has actually been adopted, 
can only be ascertained upon a full trial of its operation, So far as can be judged from 
the proceedings in 1834 and 1835 (the objections to which turned upon matters of form 
alone), the provisions of-the law under which the court is established, appear to be effica- 
cious and sufficient for the purpose in view. Those provisions were copied from an Act 
framed by Lord Eldon (when Attorney-general), to be adopted in Prince Edward’s Island, 
and they are entirely similar to the course of proceeding established and followed in Nova 
Scotia from 1759 to the present time ; and I believe that any attempt to conduct such a 
proceeding through the existing courts of original jurisdiction, under the present state of 
the law and practice by which they are governed, would be found, as before, utterly imprac- 
ticable, and that any alteration of that law and practice, in all the points necessary to be 
altered, would require so many new regulations and be attended still with such difficulties 
as would render the efficiency and success of the measure extremely doubtful. 

Viewing the establishment of a system of escheat as having for its more remote and 
general object to promote the improvement and settlement of the country, by preventing 
or checking the monopoly of waste lands, it is again a question of theory and speculation 
whether any Letter means of attaining that object might be found. Experience may thus 
far furnish an answer, that wherever the plan of enforcing the forfeiture of the granted 
waste lands of the Crown for nou-cultivation, has been fully and fairly brought into oper- 
ation, it has succeeded both in breaking up the monopoly of land and in promoting the 
settlement of the country. 

I refer for instances to the provinces of Nova Scotia, New Brunswick and Prince Ed- 
ward’s Island, where nearly 4,000,000 of acres have been in this manner revested in the 
Crown, and re-granted to actual settlers or to persons who, having obtained their grants 
under such circumstances, do not venture to leave them unimproved. 

In Prince Edward’s Island, where this remedy has only been resorted to in a limited 
extent, the agricultural population are now pressing the government to bring the measure 
mto more active operation, and’ in this province the execution of this law has been called 
for not only by individual but by general representations from different parts of the 
province. 

A tax on wild lands has been suggested as a means of attaining the same end, and as 
un auxiliary measure it might be useful, but by itself it has not been found effectual. 

It is to be observed, that wherever such a tax exists on the American continent it is 
found only as part of a general direct tax or assessment on all property. It has been 
adopted, not with the view of enforcing the cultivation of wilderness land or to destroy 
monopoly, but usa municipal fiscal measure for the maintenance of roads and of the 
ordinary expenses of the local divisions of the inhabited country. In the United States, 
where this system universally prevails, the evils of monopoly and speculation in land are 
yet only checked by the commercial spirit of the nation, by the activity of enterprise, and 
the diffusion of capital. 

In Upper Canada, the only British colony where such a tax exists, and where capital 
and enterprise, though more abundant than in the other provinces, are not found in suffi- 
cient degree to act as a corrective, the forfeiture and periodical sales of Jand for non- 
payment of the tax have produced speculation and monopoly of land more extensive and 
myjurious than ever existed under the system of gratuitous grants. In this province a tax 
on wilderness land, though often proposed, has never found favour in the legislative bodies. 
As a fund for the improvement of roads, it would probably be found even more signally 
ineflective than it has proved in Upper Canada. Whether imposed for this purpose, or to 
compel the settlement of uncultivated lands, to be just it must be equal and universal, 
applying to the lands of all persons whether in the townships or seigniories ; and to be 
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effective as a means of enforcing cultivation and settlement, it must be onerous; and 
being universal, must thus bear so hardly on the actual settler as to be in fact an obstacle 
to its own design. 

A well-ordered system for the sale of all the Crown lands at an upset price, at fixed 
times and places, with permission to purchase at any other time at the price obtained 
at the last sale for lands of the like quality and advantages, would seem to be the most 
effectual means of ensuring the application of capital and labour to the cultivation of 
the Crown lands so granted ; but it may be a question whether even this will prevent 
the engrossing of large tracts in the hands of individuals, unless purchasers are required 
to bring the land into cultivation within a reasonable time. Until the present slow influx 
and diffusion of capital and population from abroad into this province shall give place 
to a different state cf things, there can be no comparison or analogy of reasoning between 
its circumstances and these which we witness in the United States, or even in Upper 
Canada; nor is the tendency to land monopoly subject here to the same remedy and 
restraint which operate there to reduce its extent and its evils. 

But the future sale of the waste lands affords no remedy for the existing monopoly, 
if it does not even aggravate the injury by constantly increasing the actual value of the 
uncultivated lands held in large masses by individuals. 

During the last. two years immense tracts of wild land, which had been granted 30 or 
40 years ago, have been sold as a mere article of speculation, and are now held at prices 
greatly enhanced by the progressive sale of the Crown lands during the last eight years. 
But in addition to this abiding effect of the old system, upwards of 3,000 gratuitous 
grants have been made within the last four years for tracts varying from 100 to 2,000 
or 3,000 acres, subject only to conditions of settlement and cultivation, and cther grants 
are still in progress. 

Is it, then, proposed that the Government should proceed to resume, by the means of 
the Court of Escheats, all the grants which are liable to escheat for non-performance of 
the conditions of cultivation? Far from it. But if the powers given by the law are to 
be enforced at all, no more just rule or limit, as it appears to me, could be found, nor any 
that would be more beneficially applicable to the present circumstances of the province, 
than that indicated by the late Governor-in-chief to the Assembly, “That the process of 
escheat should be resorted to in those cases where tracts of land, long negiected by the 
grantees or owners, impede the opening of roads, the formation or extension of actual set- 
tlements, or are otherwise prejudicial to the improvement of the country.” 

On the general regulations contained in the Report of Council of 1830 for putting the 
Court of Escheats ito operation, I have only two observations to offer. That Report 
recommends that inquests should be holden only in the three principal towns. I was then 
of opimion, and still am, that inquests should be taken as near as possible to the lands to 
which they relate, and in any part of the country where a considerable population and an 
intelligent jury might be found. 

The Council also overruled a suggestion that Government should proceed to the escheat 
of lands on the application of individuals desirous of obtaining grants thereof. I was 
then of opinion, and still am, that this plan might have been adopted with propriety and 
good effect, subject always to such a limitation and control on the part of Government as 
should prevent it from running into abuse. It will be seen by the bill introduced in the 
Assembly in 1824 and 1825, that this method of proceeding (on the application of indi- 
viduals desirous of obtaining grants) was particularly provided for in that measure ; and 
Tam now more than ever persuaded, that if it had been adopted in 1830 (as it Jong has 
been im the other colonies, without injury or complaint) the Court of Escheats might at 
once have been put into safe and easy operation, in a manner beneficial to the country, 
and satisfactory to all except those who have engrossed and desire to hold large tracts of 
uncultivated land. 

With respect to the expense attending such proceedings, I will only observe, that I am 
satisfied from experience that, under proper regulations, a contingent expense of 300 /. or 
350 é. per annum would be found more than adequate to carry on such proceedings as it 
would be advisable to adopt for some years to come. 

In recapitulation of these observations, I beg leave to state, that in my opinion the 
Court of Escheats has been inoperative because it has been left so by the Government. 
That the partial failure of some of the proceedings adopted in 1834 and 1836 for the 
escheat of lands was caused, not by any defect inherent in the system, but by extrinsic 
and accidental causes ; that the provisions of the law establishing the court, which were 
founded on the representations of the popular branch of the legislature aiter deliberate and 
laborious investigation, and were supported by the opinions of the highest law authorities 
in the province and in England, and recommended by the practice and experience of other 
colonies, appear to me suflicient, if fully and fairly carried out, to attain both the imme- 
diate and more remote objects for which the court must be presumed to have been created ; 
and that it is to me doubtful at the best whether by any other measure the same objects 
could ve as effectually attained. 


I have, &c. 
T. F. Elliot, Esq. (signed) Andrew Wm. Cochrane, 
Secretary to His Majesty’s Commissioner of Escheats. 
Commissioners of Inquiry. 
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Revort of the Executive Council, oth October 1830, respecting the Court of Escheats. 


Present:—The Hon. Mr. Justice Kerr, Mr. Smith, Mr. Lee Lery, Mr. Stewart, and 
Mr. Attorney-General. 


Tue Committee have perused with attention the documents which accompany the order 
of reference, and though they foresee that the difficulties which are apprehended by the 
commissioner of Crown lands may arise in the exercise of the powers vested in the 
Court of Escheats when they shall be called into action, yet they are of opinion that those 
difficulties ought to be no obstacle to carrying the court into operation ; and they humbly 
recommend that notice be given, by an order in Council, to be inserted in the official 
gazette, that the operation of the Court of Escheats shall commence at a future specified 
term, to be fixed by the order in Council, and sufficiently distant to carry with it full 
notice to the parties to be affected. Jn answer to the question proposed by your Excel- 
lency, whether it might not be expedient that the court should be opened and held in the 
vicinity of the lands to be proceeded against, or that the sittings of the court should be 
confined to the three principal towns of the province, the committee do not hesitate to 
advise, that they should be held in the first instance at Quebec, Montreal and Three Rivers. 
This would be more convenient to the Crown officers or counsel conducting the inquests, 
and in all probability prove less expensive to the public; besides it would be a more 
certain means of obtaining an intelligent and impartial jury. In respect.to a tariff of fees 
for the officers of the court, the committee beg leave respectfully to advise, that previously 
to their suggesting what amount of fees should be allowed to the respective officers, the 
commissioner of escheats be desired to lay the draft of a tariff before your Excellency. 
And in offering their opinion on this branch of the reference, the committee feel obliged 
to say, that they cannot approve of the plan suggested to your Excellency, that an indi- 
vidual shall be allowed to institute proceedings against lands with an understanding that 
on bearing all expenses, they shall be repaid by a reasonable grant of lands escheated, in 
the event of the prosecution beim successful, as such an arrangement would in their 
opinion be derogatory to the dignity of the Crown, and hold out a temptation to evil dis- 
posed persons to institute groundless proceedings, and to prosecute the suit to final judg- 
ment by unfair and unworthy means. 

As the funds at the disposal of the provincial government for this purpose are incon- 
siderable, the committee presume to hope that the commissioner of escheats will modify 
the tariff, by assiguing only a fair remuneration for the service of each officer, so that a 
course of proceeding founded on such obvious principles of public justice and policy may 
not be impeded or rendered fruitless. 

The committee have no doubt that the difficulties anticipated will be surmounted by 
a prudent and liberal exercise of the powers vested in the court, 


EscueaT Cases. 


Court or Kine’s Bencn. Disrricr oF St. Francis, Monday, gist August 1835. 


Present :—The Hon. Mr. Justice Bowen, the Hon. Mr. Justice Valliéres de St. Real, 
the Hon. Mr. Justice Fletcher. 


The King v. William Walsh. 


JUDGMENT. 


Tus case is one of the first which has 
occurred under a recent statute, 6 Geo. 4, 
c. 5Q, establishing a Court of Escheats and 
Forfeitures of Land for the province of 


(*) Lt was well known to every lawyer who 
had at all considered the subject, that it was 
almost impossible to enforce this remedy in 
the Courts of King’s Bench as at present 


Lower Canada, a species of tribunal hitherto 
unknown in the law of this country, though 
a like remedy for re-uniting to the domain 
of the Crown, lands which are or may be 
liable to forfeiture had antecedently existed, 
and might have been enforced in our Courts 
of King’s Bench as by law constituted (*). 


It may not therefore be improper to enter into a fuller detail than might have been 
necessary in more ordinary cases, of the reasons and grounds upon which the present 
judgment of the court is founded, for the purpose of avoiding any misapprehension with 
regard to the principles which it has felt it right to adopt. 

The 10th and 11th sections of the statute enact, that it shall and may be lawful for the 
Governor, Lieutenant Governor, or person administering the government of the province 
of Lower Canada, by and with the advice of the Executive Council thereof, to constitute 
aud appoint, by a commission under the great seal of the said province, one or more 
person or persons to be a commissioner or commissioners of escheats and forfeitures of 
lind within the said province, which said commissioner or commissioners is and are thereby 
authorized and empowered, from time to time, on information being made and_ filed 
before him or them by the attorney-general or solicitor-general of the said province, or 
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constituted, in any case which the parues 
interested should choose to contest. 
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other person appointed for that purpose, on behalf of His Majesty, his heirs or suc- 
cessors, concerning the performance or non-performance of the conditions of any grants 
or letters patent, by which any such land as aforesaid shall at any time have been 
held, to enquire on that part and behalf of His Majesty, by the oaths of twelve good and 
lawful men to be duly summoned by the sheriff for that purpose, upon a precept to 
be issued and directed to him from the office of the secretary of the province, whether 
the lands mentioned in the said information are or shall be liable to escheat and be 
forfeited to His Majesty, by reason of the non-performance of any of the conditions of 
the respective grants or letters patent thereof; and the said commissioner or commissioners 
shall proceed in the cognizance of the matters aforesaid, as nearly as circumstances will 
admit, according to the rules, course and practice of the law of England in the like cases, 
and shall have power and authority to summon witnesses to attend and give evidence before 
the said inquest ; and the testimony on oath of one or more competent witness or witnesses 
either before the said inquest, or taken in writing before a person or persons to be ap- 
pointed for that purpose, by the said commissioner or commissioners, and returned and 
exhibited before the said inquest, shall be good and sufficient evidence of the matters 
alleged in such information; and the said commissioner or commissioners shall duly return 
the inquisitions, which he or they shall from time to time take by virtue of that act, under 
his or their seals and the seals of those by whose oaths he or they shall have taken the 
same, into the office of the secretary of the province within thirty days after the taking 
thereof; and aiso within the same time return a transcript thereof, and of the whole pro- 
ceedings relating to the same, into the Supreme Court of original jurisdiction holding 
civil pleas in the district in which the lands and premises comprised in the infurmation 
shall be situate ; and thereupon such lands and premises as are thereby found to be forfeited 
to His Majesty for non-performance of any of the conditions on which the same shall have 
been granted, shall be and they are thereby declared to be revested in His Majesty, his 
heirs and successors, any former grant or letters patent thereof notwithstanding: provided 
always that no new grant of such lands shall be made for the space of one year trom the 
date of such inquisition, except to the person or persons holding or claiming the same 
under the former letters patent thereof, or by a lawful title derived under the same. 

And it is further enacted, that the clerk of the said Court of Escheats and Forfeitures, to 
be appointed in like manner as the commissioner or commissioners, shall within fourteen 
days after the filing of such information, insert in the Quebec Gazette published by autho- 
rity, a notice signed by him, and shall as soon thereafter as may be, cause the same to be 
posted up on a public place as near to the lands mentioned in the said information as 
circumstances will admit, thereby notifying to all persons interested in such lands, that such 
information has been filed for the purposes aforesaid ; and of the time and place of holding 
an inquest of office before the said commissioner or commissioners concerning the matter 
therein allegea, which time shall not exceed four or be less than two calendar months, from 
the publishing of such notice ; and such notice being so published, and proof thereof made 
to the satisfaction of the said commissioner or commissioners, shall be instead of all other 
notice, process, writ, summons or other proceeding whatever for the notification and ap- 
pearance of the person or persons interested in such lands, and shall conclude all persons for 
ever; provided that it shall be lawful forall persons interested in or entitled to such lands as 
are comprised in any office or inquisition so made and returned as aforesaid, to traverse the 
same in the court into which it shall bave been returned within three calendar months 
from the date thereof; and the notice therein before required, and the inquisition so to be 
taken in pursuance thereof, shall be deemed sufficient and conclusive notice to the traverser 
and all others concerned in such traverse; and such court shall thereupon hear, try and 
determine the said traverse as nearly as circumstances will admit, according to the rules, 
course and practice of the law of England in like cases, and the judgment of the said 
court thereon shall be final. 

The attention of the court in the present case has been directed to the form and course 
of procedure which have been adopted on behalf of the crown with regard to the alleged 
forfeiture of certain lands in the township of Wolfestown, heretofore situate in the district 
of Three Rivers, but now forming part of this district of St. Francis, and which were 
originally granted by letters patent to William Walsh and other individuals, on certain con- 
ditions of settlement and cultivation which are stated to have been broken, and by the 
non-performance whereof the lands so granted are alleged to have become liable to escheat 
and forfeiture. 

From a perusal of the 10th and 11th clauses of the statute, it is manifest that it was the 
intention of the British Legislature that the proceedings in the Court of Escheats in 
Canada should be assimilated, as nearly as circumstances would perinit, to the rules, 
course and practice of the law of England in like cases. 

The objections taken during the last term to the proceedings had on the part of the 
Crown, founded on certain supposed informalities and defects appearing on the face of 
documents then transmitted to this court (being the supreme court of original civil juris- 
diction for the district within which the lands in question are situate) induced the court 
to grant a rule to show cause on the first day of the present term, why the transcript of the 
informations, inquisitions and other proceedings had before the escheator at the city of 
Quebec, on the fifth day of January now last past, should not be set aside and annulled. 

The case has been ably argued in the present term by counsel on both sides, and we 
have given to it mature consideration, 

It has, amongst other matters, been urged on behalf of the Crown, that this court cannot 
judicially notice any of the supposed uullities or imperfections in the proceedings pee 
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before the commissioner of escheats and forfeitures, as appearing upon the transcript 
returned to it, but that its duty is confined to the mere recording of such transcript, 
leaving to any person interested in traversing the same to controvert its validity at a future 
period, and that if it be not so controverted, His Majesty, after the expiration of twelve 
months, will be at liberty to regrant the lands to which the inquest may relate to any 


other person. 

The court feeling it right to dispose of 
this preliminary point in the first instance, 
has weighed the objection to its jurisdiction, 
and is of opinion that it is wholly without 
foundation, and were it suffered to prevail, 
it would lead to consequences equally inju- 
rious to the honour of the Crown and the 
security of the subject (*). 


(*) But authorities are not wanting in 
support of the course which this court 
has adopted, and which appears even at so 
early a period as the 5 Edw. 4 to have 
been recognized as sound law: see the Lord 
Chancellor’s decision in the Year Book, 
Michaelmas Term, 5 Edw. 4, (anno 1465) 
“that where an inquisition of office is in- 
sufficient by reason of matter appearing 
upon the face of it, any one may be admit- 
ted as amicus curié, to point out the insuf- 
ficiency to the Court, though no certain 
person had traversed or shown in what 
manner the office might operate to his 
prejudice, (in the same manner as in the 
case of an insufficient indictment or a writ 
of outlawry against an individual against 
whom it did not hie,) inasmuch as the Court 
itself, on being apprised of the insufficiency, 
would, ex officio, have quashed such a pro- 
ceeding as null and void. And the inquisition 
in the case which is now referred to, was 
accordingly holden to be null and void, and 
quashed accordingly.” 


(*?) Whatever might be the consequences, 
if the statute limited the powers of the court 
of King’s Bench to the trying a traverse, to 
be put in by a party interested, for the 
purpose of disputing the facts found by the 
jury or the legality of the inquisition, they 
were not borne out in entertaining or decid- 
ing on a mere suggestion (by a stranger) of 
alleged irregularities. 

(*) It is undoubted law that, in England, 
both in the Court of Chancery (proceeding 
at law) and in the Court of Exchequer, this 
course might be adopted; but in this pro- 
vince the Court of King’s Bench, acting 
under the statute respecting escheats, stands 
in a very different relation to the Court of 
Escheats, and has not the same powers with 
respect to its proceedings, as the Court of 
Chancery has with respect to inquests of 
office, or the Exchequer with respect to in- 
quisitions and extents. The whole pro- 
ceedings in England respecting inquests of 
office for escheats, begin in Chancery, and 
end there; those for extents begin and end 
in the Exchequer ; the proceedings, (‘As the 
inquisition is engrafted on and becomes part 
of the record it may, for defects of this nature 
on the face of it, be demurred to or set aside, 
on motion fo the court.” Chitty on Pre- 
rogative, 269,) are therefore as records of 
those courts respectively, from first to last, 
and the courts are considered in law to have 
knowledge and control over them in every 
stage, and may exercise that control ex officio 


for manifest irregularity in the process; but in proceedings for escheat 
in this province, the process does not issue in the first instance out of the 
King’s Bench, nor has that court any knowledge or cognizance of the 
proceedings, trom first to last, until the transcript of them is returned 
into the King’s Bench thirty days after the inquest is held: and the statute 
declares, that that return being made, the lands comprised in the inquisition 
are revested in His Majesty, without any proceeding in the King’s Bench 
being necessary to give effect to that in the Court of Escheats. The only 
purpose, under the statute, for which such transmittal of the proceedings 
into the King’s Bench is required, is to enable parties interested in or en- 
titled to the lands, to traverse or contest the inquisition within a limited time, 
either by raising an issue of fact or by a demurrer as to the law; and the 
court of King’s Bench is required by the statute to try the traverse according 
to the course of English law. The statute did not intend that the King’s 
vested right under the inquisition should be defeated by any less formal 
course than that thus prescribed ; but quashing the inquisition, on motion 
of a party not alleging any interest, is a very different thing from trying 
a traverse or regular issue. It is a maxim in law, says Lord Coke, that 
whensoever any man is amoved from his possession by any inquest that is 
traversable, he must traverse the inquest in the court where it is returned ; 
and, ‘‘no man shall have lands out of the King’s hands without making 
a title: ” here the lands were revested in the King as soon as the inquisition 
was returned into the King’s Bench. 

In England such a traverse froin the Court of Chancery is triable in the 
King’s Bench ; but there is no instance of the King’s Bench, on motion, 
setting aside the proceedings had on the inquest or in Chancery, for irre- 
gularity, instead of trying the traverse. 

It is observable also that the authority on which the Court of King’s 
Bench founded its proceedings in this case, was long anterior to the statute 
of Edward 6, by which Act the law on the subject was much altered; and 
though, on the one hand, it was made more beneficial for the subject, on 
the other the course of proceeding was more striculy defined, by which 
that benefit to the subject was to be secured. 


Thestatute having created a Court of Escheats and Forfeitures of Land, this court considers 
itself bound to notice the appointment of the commissioner without such appointment 
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being specially shown, in the same manner as it would notice any other judicial appointment 
in the province. The commissioner being directed duly to return into the office of the 
secretary of the province the inquisitions which he from time to time shall take under his 
seal and the seals of those by whose oaths he shall have taken the same, within thirty days 
after the taking thereof, and also within the same time to return a transcript in question, 
notwithstanding it has not been delivered into the court by the commissioner in person, 
or by the clerk of the escheats, but has been certified to this court under the hand and 
signature of the comm'ssicner, as a transcript of ihe whole proceedings had relating to the 
four inquisitions therein mentioned. 

It has been doubted whether the court could legally have possession of any such tran- 
script until it had been so delivered by the commissioner or the clerk of escheats in persona, 
or sent to the court out of the office of the secretary under the seal of the province or 
under the seal of ihe court of escheats, but the statute does not seem to have contemplated 
any other formality in the return of the transcript than such as has been observed by the 
commissioner, 

The transcript shows (not an inquest of instruction where the King’s title is already 
found by matter otf record,) but an inquest of institution fer the purpose of entitling the 
King (who can only take by matter of record) to certain lands said to have been forfeited by 
reason of the non-performance of the conditions of cultivation and settlement set forth in 
the letters patent or grant thereof, and it is necessary so to entitle His Majesty, that the 
provisions of the statute, which tend to protect the grantee or his assigns, should be suictly 
and titerally complied with. 

To constitute a Jegal inquest under the statute, it is necessary— 

1st. That there be a sufficient information on behalf of the Crown, setting forth the 
nature and extent of the grant and the conditions under which it was made; the subsequent 
breach thereof, and the consequent forfeiture, with the appropriate and sufficient con- 
clusions for the holding of an inquest of office. 

2ndly. That there be a precept to the (*) 
sheriff of the district in which the lands 
mentioned in the information are situate, 
(we have no county divisions of the pro- 
vince, except for the purpose of returning members to parliament ; the pro- 
vince for all judicial purposes has been divided into the five districts of 
Quebec, Montreal, Three Rivers, Gaspé and St. Francis,) commanding bim 
to summon a lawful jury to take such information, and that there be due 
return made by the sheriff to such precept. 

grdly. That there be due notice in the Quebec Gazette, published by authority, to 
inform all persons interested in the lands, of the time and place of holding such inqui- 
sition. 

4thly. That there be proof of such notice baving been posted up on a public place as 
near to the lands mentioned in the information as circumstances will permit. 


(*) The words of the statute simply are 
“twelve good and lawful men to be sum- 
moned by the sheriff for that purpose. 


5thly. That there be a jury of twelve good 
and lawful men taken from the district (*) 
(at least,) in which the lands are situate. 


(?) The words of the statute simply are, 
“twelve good and lawful men to be sum- 
moned by the sheriff for that purpose.” 


6thly. That there be a sufficient verdict finding the non-performance or non-fulfilment 
of the conditions of the grant and the consequent forfeiture thereof to the Crown, and that 
the inquest be sealed by the commissioner and the jurors taking the same. 


And lastly. That there be due return thereof made into the office of the secretary of 
the proviuce, and a transcript thereof returned to the supreme court of original civil juris- 


diction for the district in which the lands lie within the time prescribed by the statute. 


(°) In the transcript before the Court, the 
information does not aver the nature of the 
grant, no habendum is set forth, whether it 
was a grant for one or more lives, or a grant 
to William Walsh, his heirs or assigns for 
ever or otherwise, and this Court has not 
the letters patent before it to discover either 
the nature of the grant, or the conditions 
upon which it was made. 


(°) This and the following objection relate 
to the manner in which the information was 
drawn by the Crown officer, and not to the 
proceedings of the commissioner ; but it may 
be observed that the information was in the 
form followed in Nova Scotia for half a cen- 
tury, and found sufficient; it set forth as 
much of the grant as was necessary by way 
of premises on which to found the conclu- 
sion which it drew; it averred that the landwas 


granted toA. B. on condition that he or his heirs or assigns should cultivate 
it; and that he or his heirs and assigns had not cultivated it. These were the 
only facts material to beaverred. ‘The Court went out of its way to suppose 
that the estate granted might have been only for one or more lives ; had it 
even been so, it could have made no difference in that which was the gist 
of the information, viz. that the estate, to whomsoever granted, was granted 
on condition, and that the condition had not been performed. 


(°) It may be possible that at the time the 
informations were filed, the lands therein 
respectively designated were supposed to be 
within the district of Quebec, for the infor- 
mations pray that the inquisitions “ thereof 
so taken as aforesaid, under the hands and 

seals 


(°) The defect here alleged is, in substance, 
that the information did not pray that the 
inquisition should be returned into the Court 
for the district of St. Francis, in which dis- 
trict the lands Jay, and where the inquest 


ought to have been held. 
When 
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seals, as well as of the said commissioner as 
of the jurors aforesaid, may be returned into 
His Majesty’s Court of King’s Bench for 
the district of Quebec,” instead of praying 
that they be returned into the office of the 
secretary of the province, and transcripts 
thereof returned into His Majesty’s Court 
of King’s Bench for the district of St. Fran- 
cis, within which the township of Woifes- 
town is situate. 


When the grant was made, the lands were 
in the district of Quebec, and were so de- 
scribed in the patent; but when the inferior 
district and Court of St. Francis were erected, 
the township, within which the Jands lay, 
was included in that jurisdiction: that in- 
ferior district was made a district by an Act 
passed in 1833 ; but by another Act of 1830, 
the township had been included in the district 
of Quebec. At the present momentan offence 
committed in that township would be cog- 


nizable in the courts at Quebec; for some purposes, therefore, even of 
judicature, the township is still to be considered as within that district. 
The commissioner, however, though not answerable for the correctness 


of the information, directed the clerk of the court to apprize the attorney- 
general that the township in question might be considered as in the dis- 
trict of St. Francis. The attorney-general, it is believed, went upon the 
ground that the Crown had the right to have the jury and trial in any of its 
Courts of King’s Bench, as, upon a traverse of an inquisition in England, 
the King, it is said, may try an issue where he pleases; but issues on 


extents are always tried at Westminster. 


The transcript also purports to be of the 
whole proceedings relating to the, inquest (”) 
as directed by the statute, and yet contains 
no precept to the sheriff (°), either of this 
or any of the other districts of the province ; 
no return thereon is shown ; no notices, as 
directed by the statute, are made apparent(°) 
(and which alone would be sufficient to 
render null and void the whole proceedings). 
The inquest has been taken not by 12 good 
and lawful men of the district of St. Francis, 
in which the lands are situate, (Staundf. Pre, 
Regis, cap. 176, fo. 51,) but by a jury “ of 
the county and district of Quebec,” at the 
Court-house, in the city of Quebec, nearly 
100 miles from the lands in question, and 
nearly twice that distance from this court 


(7) The first of these statements is incor- 
rect; the certificate appended to the tran- 
script by the commissioner was carefully 
worded 1n a different manner; viz. that it was 
a “transcript of the inquisitions of the 
information, and of the entries made by the 
commissioner in the register of the court, 
of the whole proceedings relating to the in- 
quisitions.” 

(°) The omission of the precept to the 
sheriff, and of his return, is made a defect in 
the transcript; but when the statute says 
that ‘all the proceedings relating to the 
inquisition” shall be transcribed, what does 
it intend? The proceedings themselves, in 
the literal sense, could not be transcribed ; 
but the record made of those proceedings 


(22); 
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might be and was transcribed. The pro- 

ceedings intended by the statute must have 
been those of the court; but neither the precept to the sheriff nor the 
return was a proceeding of or in the court. The precept, by law, issues 
from the provincial secretary’s office ; and the return of the sheriff is only 
a list of the jurors summoned, annexed to the precept. 

The commissions appointing the commissioner and clerk, which issued 
in like manner from the provincial secretary’s office, and were read at the 
opening of the court, were in one sense proceedings relating to the inqui- 
sitions. So also were the proceedings in swearing in the jury and the 
witnesses ; the examinations of the latter, the letters patent given in evi 
dence, relating to the lands in question, and other documents which were 
in a more particular sense proceedings in the court itself, relating to the 
inquisitions ; yet it will hardly be maintained that all these ought to have 
been set forth in the transcript. 

[t was however set forth, among the entries of proceedings transcribed, 
that the sheriff brought into court a precept from the provincial secretary’s 
office for summoning a jury, with a panel annexed ; and that that jury were 
sworn and gave their verdict; and no less credit was due to this part 
of the transcript and return, than to other parts which the court have 
assumed as correct. 

The expression of the law, “the whole proceedings relating to the 
inquisitions,” is too vague, and may again give rise, as in this instance, to 
difficulties; but a reasonable construction would seem to limit it to 
proceedings within the court, beginning and ending there, and reduced to 
writing before the jury separated. Anything else would appear not to be 
a proceeding of the court; which in truth only exists asa court when the 
jury is empannelled before the commissioner. 

(°) In the objection that “no notices are made apparent in the tran- 
script,” there is either an error in fact, or (the expression being ambiguous) 
the court should seem to have forgotten that by the statute it is expressly 
left to the commissioner to judge whether the notices given were 
sufficient, and that the rule of law is, that, until the contrary appears, the 
inferior jurisdiction must be taken to have proceeded regularly. Here 
the contrary should have been made to appear to the court by a distinct 
pleading or allegation of a party having interest, supported by affidavits 
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of some irregularity in the publication, or in the proof of the notices 
required by the statute. The fact that such publication of the requisite 
notices was proved “to the satisfaction of the commissioner,” was 
distinctly certified in the transcript ; it was a matter within his competence, 
and the court were bound to presume in favour of and not against the 
regularity of the proceeding. 

(°) The observations in note 6, apply generally to this objection ; with 
respect to the distance which the court introduces by way of aggravation 
of the error, it is only to be remarked that the lands lie about equi-distant 
from Quebec and Sherbrooke, where the Court of King’s Bench of St. 
Francis gave its judgment. 


It is clear, therefore, that in these particulars, and others which might be alluded to, the 
proceedings had before the commissioner were and are illegal, and not such as are con- 
templated by the statute ; that the transcript in itself is defective in not setting forth the 
whole of the proceedings relating to the inquest of office; and that it has been found by a 
jury wholly unqualified to render a verdict affecting Jands without the district of Quebec. 

The judgment of the court, therefore, is, that the said transcript remaining of record in 
this court be, for the causes assigned and others appearing on the face thereof, set aside 
and quashed, and declared and adjudged to be utterly null and void to all intents and 
purposes whatsoever. 

Similar judgments were also given in the following cases: The King v. John Murphy. 
The King v. Luke Gaui. ‘The King v. William Gaul. i 


Court or Escuzats. 
The King v. Divers Lands in the Townships of Halifax and Ireland. 


Friday, December 19.—This day being fixed for the argument on the declinatory plea 
filed by James M‘Gill Des Riviéres, esq., curator to the vacant estate of the late Josepli 
Frobisher, esq., in which the above lands are included: 


Mr. R.S. M. Bouchette stated that the plea disclosed two grounds of objection, both 
of which went directly to the person of the commissioner who presided in that court. The 
first had reference to the seat occupied by the Hon. Andrew W. Cochran, in the Executive 
Council of Lower Canada; the second to the office he held as anditor, in whivh capacity 
he was entitled to certain fees or perquisites, upon the auditing of the letters patent under 
which the waste lands of the Crown were granted in the province. Upon tne first onjec- 
tion it was argued that there existed an incompatibility of office, inasmuch as all grants of 
land made by the Crown to individuals in this country, were so made with the advice and 
consent of the Executive Council ; and the commissioner of escheats, as a member of that 
body, was participant in all grants of this description made by the Crown, and as such 
should be unconnected with any proceeding involving their forfeiture. The reason was 
that the lands forfeited were subject either to sale or regrant; that, in the first case, they 
formed the fund out of which the Court of Escheats was paid; in the latter, the forfeiture 
and the regrant came, in some measure, under the same control. Mr. Bouchette was 
going on to state, that as executive councillor, the commissioner had also a right to sit as 
judge in the Court of Appeals, where the subject matter before the Court of Escheats 
might eventually be brought from the Court of King’s Bench; but, upon reference to the 
Act, to which his attention was called by the commissioner, it was found that the decision 
of the Court of King’s Bench, upon the inquests held by the Court of Escheats, was to be 
final. 

Upon the second point, it was contended that the Hon. A. W. Cochran had a clear 
interest in the forfeiture of lands to the Crown, since, upon the subsequent sale or regrant, 
he, as auditor, was entitled to a stated fee upon such sale or regrant; and that he could 
not, therefore, sit in that court as a disinterested judge. The offices were incompatible, 
and though the one was not immediately under the coutrol of the other, the emoluments 
of the office of auditor were contingently increased by the forfeitures declared by the 
escheator. Upon this subject authorities were cited from Comyn’s Digest. 

The attorney-general objected the plea altogether, as to a proceeding irregular and not 
sanctioned by any precedent in the English law. He considered the facts upon which the 
plea rested as insufficiently proved ; it was sworn to by a party in the proceeding, but he 
would nevertheless show its inadmissibility upon other grounds. The English law he 
exclusively appealed to upon this point, as the rule laid down by the Act; and he found 
there nothing to support that plea. A judge could not be recused or challenged in 
England. The recusatio judicis of the civil law, adopted also by the French law, could 
not be applied to the present case. (The attorney-general here quoted the gd vol. of 
Black. Com., and vol. 2 Brown’s Civil Law.) He also contended that it was the preroga- 
tive of the Crown to nominate whom it thought fit to office, and that if a person were 
appointed to two offices, incompatible, the second appointment vacated the first de jure 
(quoted Chitty on Prerogative). The remedy, if an inferior court assumed an unlawful 
jurisdiction, was by prohibition; but here, in fact, the commissioner acts more as @ minis- 
terial than a judicial officer; that the facts within the cognizance of this court were esta- 
blished by a jury. There appeared to him altogether no ground for the exception put in; 
it was not recognized by English law, and should be overruled. iu 
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Mr. Bouchette stated that the facts uttered in the plea were sworn to, that the commis- 
sion of A. W. Cochran, esq., as auditor, was filed, and that he was unable to summon wit- 
nesses, had it been necessary, for the further proof of the facts alleged, owing to the 
absence of subpeenas, the clerk of the court not having been prepared (as yet) to furnish 
him with them. However, the facts he considered such as, with the proof already before 
the court, the commissioner was bound to notice. He admitted that the recusatio Judicis 
of the Roman law was more analogous to the challenge to the juror, (as explained in vol. 
2d Brown’s Civil Law, quoted by the attorney-general,) but he still contended that some 
similar remedy was reserved in England to the parties when a judge interested ade fit 
to sit in judgment. Without this remedy, how could the rule of law be enforced, that 
“ none can be judge in his own cause.” (4 Com. D. 419.) or that “if any judge has an 
interest, he or his deputy cannot hear the cause, or sit in court?”—(Ibidem). A plea to 
the jurisdiction is a measure precedent to an application for a prohibition, which can only 
be obtained in term, upon a rule to show cause. The present plea he considered the only 
mode of stopping an irregular plea in limine, and he, in conclusion, begged to state, that 
he considered the facts disclosed in the plea as of a nature to check the decision of the 
court upon its merits, the Hon. A. W. Cochran being a party thereto and interested in 
its fate. 


The attorney-general was of opinion it could not amount to an estoppel. 


Per Curiam.—From what has been said, it appears I am not expected to pronounce on 
this plea; I therefore abstain from giving any opinion on the subject. 
The court adjourned till the following day. 


Saturday, Dec. 2oth_—The commissioner this morning disposed of the plea. He stated 
substantially to this effect, that he had taken time to consider how far it could be disposed 
of by another tribunal, but not finding how far that could be done, he felt called upon to 
decide upon it himself. He observed that the facts of the plea had not been satisfactorily 
proved ; that the court was conusant of the facts without such proof, he held insuffi- 
cient; and the oath of the party who had sworn to the plea, was the oath of a party in his 
own cause. He thought the facts and the plea itself could not amount to an estoppel; nor, 
indeed, did it appear to be so considered by the learned counsel who framed the plea, the 
conclusion to which prayed for the consideration of the court thereon, and whether the 
party was bound to answer, Xc. The consequence of the court being estopped in this 
case, ‘might become yeneral, and there was no certainty that the proceedings of the court 
might not be entirely interrupted by similar measures. He would consider the law on the 
subject, and express his reason why he proceeded. It had been admitted that the English 
law was to be appealed to in this case; but even by the French law the plea was defective 
in form and substance; for by the French law, a whole bench could not be recused; the 
commissioner sat alone, and therefore constituted that whole bench. This was viewing the 
commissioner as a judge, a character which he denied he had (referred to Coke). He 
would inquire whether in England there was no remedy against a judge sitting in his own 
cause? There was a remedy: he did so at his peril, and was responsible to the party. 
The commissioner, however, was not a judge; a judge’s office was to try, determine and 
give judgment; the commissioner performed no such office. A mere question of fact was 
to be proved by an inquest of twelve jurors, and he presided there merely to maintain 
order, and to record the fact of the finding of the jury. The jury was not bound to follow 
the directions or injunctions of the commissioner ; his office was more assimilated to that 
of sheriff or of coroner. The Court of the Sheriff in the county had extensive powers— 
the proceedings there could, however, be revised, under a writ of false judgment ; here, it 
can be done by traverse in the Court of King’s Bench. The style of the tribunal as a 
court, was no argument to make him a judicial officer; he sat there merely to preserve 
order, and to certify the inquisition held conjointly with the jurors. In doing so, he acted 
merely ministerially ; but could he as such sit on his own cause ’—certainly not. Ifhe 
did, the remedy lay in the Court of King’s Bench. The plea does not make out such 
interest as would exclude his sitting: it ought to be a direct and not a contingent interest. 
The first ground stated in the plea had reference to the office of executive councillor, 
which it alleged was held by the commissioner ; but, allowing the fact to stand proved, 
which he conceived was not proved, there was no interest made out or alleged. ‘he plea 
stated that it was by the advice and consent of the Executive Counci! that the Crown 
lands were granted; but when? Are they so now? The reverse would appear by the 
appointment of the commissioner of Crown lands, who was publicly known to have taken 
that branch of the administration cut of the control of the Executive Council. As to the 
second point, objecting to the commissioner as auditor, he found no proof of the fact of 
his receiving the fee stated in the plea. The filing of the commission might be proof of 
his holding the office, but there was nothing to show that he received or was entitled to 
fees. Suppose the commissioner should know facts contrary to those stated in the plea, 
was he to stop? He denied that the auditor was entitled to such fees on the regrant of 
lands : a document or declaration would be put upon record to that effect, establishing the 
fact. Upon these grounds the court overruled the plea. 


The court then proceeded to business, when the commissioner delivered a lucid and able 
charge to the jury explaining the objects for which that court was constituted, and the 
duties they were called upon to discharge. 
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December 22, 1834.—The commissioner, on the jury being sworn, addressed them in 
French to the following purport :— 


In opening the proceedings of this court, which, though it has been constituted by law 
for several years, is only now for the first time called into active operation, it would seem 
proper that, before the matters which the Crown officer has to bring before the court are 
given you in charge, I should explain to you in a general way, the origin, grounds and 
nature of the jurisdiction which you are authorized to exercise in this court. 

You are aware that in this province, since it became a part of the British Empire, and 
more particularly since the year 1795, the waste lands of the Crown have been granted by 
the King’s letters patent, to individuals applying for them, upon the modified feudal 
tenure, known by the name of the tenure in tree and common soccage, free from all oner- 
ous payments, rents, duties and services, and subject only to such conditions and reserva- 
tions on the part of the Crown as were necessary for the public security, convenience and 
advantage. Among these are the reservations of a right of making highways, ‘the right to 
mines and minerals, the right of constructing works of military defence, and the conditions 
of settlement and cultivation imposed upon the person receiving the grant. These condi- 
tions form the subject which requires our more particular attention on the present occasion. 
The grantee is required by the terms of the letters patent, to clear, settle, and effectually 
cultivate, within atime fixed by the letters patent, a certain quantity of the land granted to 
to him ; and it is declared that in default of his performing this condition, the grant shall 
become absolutely null, and the land granted shall escheat and revert to the Crown, and be 
vested in it as fully and effectually as if the grant thereof had never been made. 

The utility of this condition is obvious, and the necessity of it is illustrated by the history 
of almost every colony on this continent of which we have any knowledge. In the original 
settlement of these colonies where the land, in a wilderness state, is easy to be obtained, 
not only those having capital, but others of a poorer class, have been actuated by a general 
eagerness to engross more of it than they had the means of cultivating. The injurious 
effects of this monopolizing spirit have been felt in all the northern colonies, and in none 
more than inthis. To guard against it however, as faras possible, and to provide a remedy 
for the evil when it should inevitably arise, the Crown, as the proprietor of the waste lands, 
and bound to administer this public property for the public advantage, caused these con- 
ditions of actual settlement and cultivation to be inserted in its grants. The Jike conditions 
springing from the same policy were also inserted in the seignorial grants made by the 
crown of France in this province, by which the grantee was required to cause the land to 
be settled upon, to oblige his tenants to actual residence, and to clear or cause it to be 
cleared ; and to cause the like conditions to be inserted in all grants to be made by him 
to his tenants ; and in default of such actual settlement the grant was to be null and void. 
To this day accordingly, the seignior in conceding his land exacts the same conditions of 
the tenant who takes it ; nor were these mere nominal or formal conditions, but, as appears 
from the public records of the province, the crown of France frequently interfered to 
enforce them by acts of legislation and of judicial administrauon. 

Several arréts were passed by the French monarch (which are collected in an Appendix 
to a Report of a Committee of the Assembly of this Province im 1821, on the Management 
of the Crown Lands), by some of which the provincial authorities were enjoined to insert 
these conditions in all grants made by them; by others, uncleared grants were revoked ; 
and the lands re-united or escheated to the Crown; by others, grants which -were too 
extensive were reduced, or a further time was given to the inhabitants, in some cases, 
to bring their grants into cultivation, in default of which they were to be forfeited ; and 
by others, a summary course of proceeding for effecting such forfeitures was marked out. 

These acts are to be traced to within a few years of the cession of the province to Great 
Britain, and they were followed up within the province by frequent proceedings of the 
local tribunuls (both before and since the cession), for re-uniting to the domains of different 
seigniories the concessions of such censitaires as had not fulfilled the conditions of their 
grants. 

In the neighbouring provinces of New Brunswick, Nova Scotia and Prince Edward’s 
Island, the Crown has at various times enforced the forfeiture of large tracts of waste land 
for non-performance of the conditions of settlement and cultivation contained in the Royal 
grants} and in the province of Nova Scotia alone, out of 6,000,000 of acres which had been 
granted, down to the year 1828, more than two millions of acres (or one-third of the 
qn granted) had been at that period revested in the Crown by inquests of office in 
the provincial Court of Escheats. 

In this province, the necessity of adopting a similar course of proceeding with respect 
to the grants in free and common soccage, made since the cession of the province, had 
long been felt. From the year 1791 to the year 1816, those grants amounted to about 
two millions and a quarter of acres, which were held by individuals in large tracts upon 
which nothing had ever been done towards the performance of the conditions of settle- 
ment upon which alone the lands were granted. To remedy the evil of these improvident 
grants, His Majesty’s Government directed, in 1816, that proceedings should be adopted 
for revesting these uncultivated lands in the Crown, but in consequence of changes in the 
local government, and difficulties as to the course of proceeding, nothing was done until 
the year 1823, when several actions were brought in the Court of King’s Bench on the 
part of the Crown, for the purpose of endeavouring to effect the escheat of certain lands 
in the neighbourhood of those against which proceedings are now jnstituted in this court, 
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but it was found that the ordinary forms and course of proceeding presented difficulties 
(arising partly from the form of the grants, and partly from the impossibility of bringing 
the actual grantees or actual owners into Court), which rendered it impracticable to effect 
the object desired. The subject was accordingly brought hy the local Government before 
the Legislature in the following year, with a view to the removal of these difficulties, by 
the erection of a separate tribunal for causes of escheat and forfeiture of land, as recom- 
mended by the law officers of the Crown, whose opinions were laid before the Legislature, 
The subject ofthe uncultivated grants of land had already occupied the attention of one 
branch of the Legislature in the years 1821, 1822 and 1823, and had been thoroughly 
investigated in a special commitice of the Assembly, whose reports have been already 
referred to, and upon whose recommendation the Assembly, on 6th March 1823, had 
adopted a resolution, “That the Provincial Government had not enforced the conditions 
of actual settlement contained in all grants made of the waste lands by His Majesty, and 
upon breach of those conditions that no legal measures had been taken for the escheating 
of the said lands, whereby the gracious intentions of His Majesty in that behalf had been 
frustrated, the grantees of the Crown encouraged in their neglect, and the settlement of 
the waste lands retarded.” 

And when the report of the Crown law officers cn the subject of the establishment of an 
efficient tribunal and course of proceeding for the escheating of lands, was brought before 
the Legislature in 1824, the same committee of the Assembly recommended “That the 
most effectual legislative aid should be afforded to the Provincial Government, to enable 
it to carry into effect the wise and beneficent measures suggested by it;” and a Bill was 
thereupon proposed to the assembly by that committee, containing provisions (similar to 
those of the Act under which this court is now constituted) for the erection of a Court of 
Escheats, and for otherwise giving effect to the measure ; but it was no further proceeded 
upon at that time, nor in the following year 1825, though it was then again introduced. 
Bat in that year His Majesty’s Government thought fit to make provision for the erection 
of a Court of Escheats, by an Act of Parliament which’ was then passing, relating to other 
matters concerning this province ; and under that Act of Parliament you are now called 
upon to perform the important public duty which it imposes. : 

The Act of Parliament empowers the government of the province to constitute one or 
more commissioners of escheats and forfeitures of land, who shall have authority, upon 
information filed before him or them, by the law officers of the Crown, touching the per- 
formance or non-performance of the conditions contained in letters patent, or grants of 
land in free and common soccage, to inquire on the behalf of His Majesty, by the oaths of 
a jury, whether the lands comprised in such information are subject to escheat and become 
forfeited to His Majesty, by reason of the nun-performance of any of the conditions on 
which such grants were made. The commissioner is to proceed in the cognizance of these 
matters, according to the law, course and practice of the law of England in like cases, as 
nearly as circumstances will admit. He has power to summon witnesses to zive evidence 
before the jury ; and the testimony of one or more witnesses before the jury, or taken in 
writing before a person appointed for that purpose by the commissioner, is declared to be 
sufficient evidence of the facts alleged in the information. The inquisitions are to be made 
under the seals of the commissioner and jurors, and deposited in the office of the provin- 
cial secretary, and a transcript to be sent in to the Court of King’s Bench for the district in 
which the lands are situated; and on the inquest being found, the lands comprised in it 
and declared to be subject to escheat for non-performance of the conditions of the grant, 
are by the Act declared to be re-vested in His Majesty. But to enable the Government to 
mitigate, if it sees fit, the rigour of the law, on an equitable consideraticn of the claims of 
parties interested, the Act provides that no new grant of the land escheated shall be made 
within a year, except to the original grantee, or to some person claiming under title from 
him; and it is farther provided that parties interested in or entitled to such lands may tra- 
verse the inquisition in the Court of King’s Bench, into which ii shall have been returned, 
within three months after such return, and that the judgment of that court thereon shall 
be final. 

With respect to the notification or summoning of the parties interested, it is provided 
that within 15 days after the filmg of any such information, the clerk of the court shall 
publish in the Gazette (and cause to be posted up in some public place, as near as circum- 
stances will admit to the lands comprised in such information,) a notice to all persons inte- 
rested of the filing of such information, and of the time and place of taking the inquest, 
which time shall not be less than two nor more than four monihs after the publication of 
such nouce, and such public notification shall be instead of all other notice, process, sum- 
mons, or other proceeding whatever for the notification and appearance of the parties inte- 
rested in such lands, and shall conclude them for ever. 

The powers vested in Government by this law have not as yet been called into actual 
exercise until the present occasion; but the principle upon which they will be carried into 
effect has been stated by this Majesty’s representative in this province, to one of the 
branches of the Legislature, in answer toa request for information on this subject, and thar 
principle appears to be, that the process of escheat will be resorted to in these cases “ where 
tracts or lots of land long ueglected by the grantees or owners, impede the opening of 
roads, the formation or extension of actual settlements, or are otherwise prejudicial to the 
Improvement of the country.” 

In executing the provisions of the law by virtue of which you are impanelled, your duty, 
gentemen, will be to weigh and consider the proofs that are laid before you, touching the 
performance or non-performance of the conditions of settlement and cultivation contained 
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in the letters patent, by which lands have been granted to any individual, and you will find 
the fact according to those proofs. In considering them, you will bear in mind that the 
letters patent do not require that the conditions of settlement or cultivation should be 
performed by the original grantee himself, or even by his heirs; but if he has assigned 
over his interest to other persons, and any one of the persons lawfully representing him, or 
in the words of the patent, ‘of his assigns,” has performed the necessary cultivation, the 
conditions of the patent are sufficiently complied with. 

If, on the other hand, the proofs which shall be laid before you establish the fact that culti- 
vation and settlement have not been performed according to the terms of the letters patent, 
by the original grantee or his heirs, or his lawful assigns, then your province is merely to 
find that fact, and by your finding the forfeiture is complete to the Crown, which thereupon 
by operation of law, and according to the terms of the grant, becomes fully invested with 
the property and possession of the land to which your finding shall relate. 

{t only remains for me to state to you, gentlemen, that it will be my duty as commis- 
sioner, to preserve proper order and regularity in the proceedings had in this court, accord- 
ing to the terms of the Act, and the rules and course of the law which governs us, and that 
I shall be ready to give you any information or assistance that you may require from me in 


the performance of your duties. The Attorney-general will now open the cases to you and 
call his witnesses. 


-~No. 14 }. -— 


Sir, Montreal, October 22d, 1836. 

In compliance with the request of the Royal Commissioners, signified in your letter of 
the 13th August last, | have considered the provisions of the Act of the Imperial Par- 
liament by which a Court of Escheats of Land was erected in this province, and have the 
honour of stating that I do not see anything in the Act by which the Court can be rendered 
inoperative. Some difficulties, it is true, occurred to prevent the recourse on the part of 
the Crown from being attended with success, with regard to lands situated in the district 
of St. Francis. Those difficulties are set forth in the accompanying Report made by Mr. 
Buchanan, King’s counsel, of the proceedings had on the quashing by the Court of King’s 
Bench for the district of St. Francis, of four inquisitions taken before the commissioner of 
escheats. 

It would appear from that Report, that the main ground for quashing the inquisition was, 
that the inquisition was taken before jurors not belonging to the district within which the 
lands are situate, summoned under a precept directed to the sheriff of the district of 
Quebec. 

In my humble apprehension, the precept should have been directed to the sheriff of 
the district of St. Francis, as it may be implied from the terms of the Act, that the sheriff 
of the district within which the lands are comprised is the proper officer to whom the 
precept should be addressed; a procedure which would be consistent with the usual rules 
of judicial practice. The other objections to those inquisitions are of a merely technical 
character and may in future be easily avoided, so as to secure to His Majesty his night 
of causing to be declared legally forfeited such lands as may be liable to escheat. 


T. F. Eltiot, Esq. 
Secretary, &c. &c. Ke. I have, &c. 
(signed) C. R. Ogden, Attorney-Gen. 


Sir, Montreal, October 12th, 1836. 

In your communication to me, in the month of August 1835, the commands of His 
Excellency Lord Aylmer, that I should proceed to Sherbrooke to shew cause against certain 
rules granted by the Court of King’s Bench for the district of St. Francis, for quashing 
and setting aside four inquisitions of office taken before the Honourable Andrew William 
Cochran, His Majesty’s commissioner of escheats and forfeitures of land in the province 
of Lower Canada, I repaired to that place for the purpose of performing the duty confided 
to me. 

The individuals whose lands had by those inquisitions been found forfeited were Luke 
Gaul, William Gaul, William Walsh, and John Murphy. The rules were similar in the 
four cases. 

“ The Court sitting this (6th March 1835) day, Henry Black, esq., one of the advocates 
practising in His Majesty’s courts of judicature in this province, appeared and prayed 
leave to suggest to the court, as amicus curta, certain objections to the inquisition and 
transcript of the proceedings in this cause before the said commissioner, and appearing 
on the face of each transcript as certified by him; which request appearing to the court to 
have been heretofore sanctioned by the usage and practice of His Majesty’s courts of 
judicature in England in the like cases, and being acceded to accordingly by the court, 
the said Henry Black suggests, that the said inquisition and transcript ought to be set 
aside and quashed for the following amongst other reasons :-— 


“1, Because the said commission, in the cognizance of the matters in the information in 
the said inquisition mentioned, contained, hath not proceeded as nearly as circumstances 
will 
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will admit according to the rules, course and practice of the law of England in the like 
cases, and because, on the contrary, the information and the proceedings thereupon had, 
have been wholly and altogether repugnant to the law of England in like cases. 


“9, Because the said information is altogether insufficient, and doth not set forth any 
legal or sufficient grounds for the escheating of the lands therein mentioned. 


“3, Because no legal or sufficient notice, notifying all persons interested in the said 
Jands that the said information had been filed, and of the time and place of holding th® 
said inquest of office, as required by law in that behalf, appears to have been inserted and 
published in the Quebec Gazette by authority, and posted in a public place as near to 
the lands mentioned in the said information as circumstances would admit. 


“4. Because the precept issued and directed to the sheriff of the district of Quebec, 
from the office of the secretary of the province, for the summoning of the jurors, ought to 
have been directed to the sheriff of the district wherein the said lands lie; and because 
the said precept was not 80 directed, but is erroneously and illegally directed to the sheriff 
of the district of Quebec, who hath not nor ever had by law any power in the premises, 
and because the finding and verdict of the jurors so illegally empanelled was and is null 
and void. 


“5. Because the said jurors ought to have been summoned from the body of the county 
wherein the said lands lie, and not from another and different county and district; and 
because the array of the said jury was and is against law and right. 


“<6, Because no inquest could lawfully be had by reason of all or any of the matters and 
things set forth and contained in the said information elsewhere than in the county where 
the said lands lay ; and because the said inquest hath been illegally taken in another and 
different county, to wit, at the city of Quebec, in the county and district of Quebec. 


«7, Because by the law of the land title to lands cannot be brought into controversy, 
nor any other proceedings had to entitle the King to enter or seize the lands of the sub- 
ject out of the district where such lands lie. 


“8. Because the said office inquisition, and all the proceedings had in relation thereto, 
were and are irregular, illegal, insufficient, vexatious and oppressive, and subversive of 
the law of the land and of the security of His Majesty’s subjects in their property and 
inheritance. 


“« And hereupon the court having inspected the said transcript now remaining of record, 
and having heard the said Henry Black in support of his said suggestion, It is ordered, 
that the said inquisition and transcript be set aside and quashed as informal and illegal, 
and in itself null and void, unless good and sufficient cause be shown to the contrary 
on Saturday the 25th day of August next, being the first day of the ensuing term; and it 
is further ordered, that notice of this rule be given to His Majesty’s commissioners of 
escheats and forfeitures, and His Majesty’s attorney-general of this province, on or before 
the 31st day of May next.” 


According to the instructions signified to me, I showed cause against the rules, but not 
anticipating that any full reports of the arguments ever would be required, I did not cause 


them to be recorded. During the same term the court rendered their judgment, quashing 
the inquisitions in the following language. 


[Here occurs the judgment, which, as it is annexed to Mr. Cochran’s report, dated 
24th October 1836, is not inserted again here.—1’. Fred. Elliot.] 


This is the only report which I am enabled at this moment to give of the proceedings 
in question. 
I have, &c. 


Chas. Rich. Ogden, Esq. (signed) H. Buchanan, 
His Majesty’s Attorney-General, Quebec. King’s Counsel. 


—— NiO elton 


Recuxations for the Disposau of Lanps belonging to the Crown in the British 
North American Provinces. 


Colonial Office, 7th March 1831. 
Tue lands are no longer to be given away by free grants, but are to be sold. 


The commissioners of Crown lands will, at least once in every year, submit to the 
governor a report of the Jand which it may be expedient to offer for sale within the next 
ensuing year, and the upset price per acre at which he would recommend it to be offered ; 
the land so offered having been previously surveyed and valued in one or more con- 
tiguous tracts of those which are most adapted for settlement, according to the local pecu- 
says “i the province, and in proportion to the number of deputy-surveyors who can be 
employed. 
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The lands to be laid ont in lots of 100 acres each, and plans of such parts as are sur- 
veyed are to be prepared for public inspection, which plans may be inspected in the office 
of the surveyor-gencral, or in that of his deputies, in each district, on payment of the fee 
of 2s. 6d. 

The commissioner of Crown lands will proceed to the sale in the following manner : 


He will give public notice in the official gazette, and in such other newspapers as may 
be circulated in the province, as well as in any other manner that circumstances will admit, 
of the time and place appointed for the sale of lands in each district, and of the upset price 
at which the lands are proposed to be offered ; he will give notice that the lots will be sold 
to the highest bidder, and if no offer should be made at the upset price, that the lands 
will be reserved for future sale in a similar manner by auction. 


The purchase-money will be required to be paid down at the time of sale, or by four 
instalments with interest; the first instalment at the time of the sale, and the second, 
third and fourth instalments at intervals of halfa year. 


If the instalments are not regularly paid, the deposit money will be forfeited, and the 
Jand again referred to sale. 


Public notice will be given in each district in every year, stating the names of the per- 
sons in each district who may be in arrears for the instalments of their purchases, and 
announcing that if the arrears are not paid up before the commencement of the sales in 
that district for the following years, the lands in respect of which the instalments may be 
due will be the first lot to be exposed to auction at the ensuing sales ; and if any surplus 
of the produce of the sale of each lot should remain after satistying the Crown of the sum 
due, the same will be paid to the original purchasers of the land who made default in 
payment. 

The patent for the land will not be issued, nor any transfer of the property allowed until 
the whole of the instalments are paid. The lands sold under this regulation are not to be 
chargeable with quit rents, or any further payment beyond the purchase mouey and the 
expense of the patent. 

Persons desirous of buying land, in situations not included in the tracts already sur- 


veyed, must previously pay for the expense of survey, and the price must of course depend 
upon the quality of the land and its local situation. 


The Crown will reserve to itself the right of making and constructing such roads and 
bridges as may be necessary for public purposes, in all lands purchased as above ; and also 
to such indigenous timber, stone and other materials, the produce of the land, as may be 
required for making and keeping the said roads and bridges in repair, and for any other 
public works. 

The Crown further reserves to itself all mines of precious metals. 


The regulations for granting licences to cut timber will be learned by application to the 
surveyor-general’s office, in the respective colonies. 


InrorMATION for the Use of Military and Naval Officers, proposing to settle in the 
British Colonies. 


Colonial Office, 15 August 1834. 
ist. Annexed * is a statement of the regulations according to which, with such modifi- 
cations as local circumstances may render necessary, lands belonging to the Crown are 
disposed of in the several British colonies in North America. 


2d. Under these regulations military and naval officers cannot receive free grants of 


land, but in buying land they are allowed a remission of the purchase money, according to 
the under-mentioned scale. 


£: 
Field officers of 25 years’ service and upwards, in the whole - - - 300 
Field officers of 20 years’ service and upwards, in the whole - - - 250 
Field officers of 15 or less years’ service, in the whole = - - - - 200 
Captains of 20 years’ service and upwards, in the whole - - - - 200 
Captains of 15 years’ service or less, in the whole - - - - - 150 
Subalterns of 20 years’ service and upwards, in the whole - - = . = 1§9 
Subalterns of seven years’ service or less, in the whole - - - - 100 


Regimental staff officers and medical officers of the army and navy will be deemed to 
come within the benefit of this rule. 


3. Officers 


Same siatement as above. 
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3. Officers of the army or navy, who propose to proceed to the colonies in order to take 
advantage of this indulgence, should provide themselves with certificates from the office of 
the general commanding-in-chief, or of the Lords Commissioners of the Admiralty, show- 
ine that their emigration has been sanctioned, and stating exactly their rank and length 
of service. No document from the office of the Secretary of State is necessary. 


4. Officers on half-pay, residing in the colony, when hey propose to settle, may be 
adraitted to the privileges of military and naval settlers, without referring to this country 
for testimonials, provided they can satisfy the Governor that there is no objection to their 
being allowed the indulgence, and that their return of their rank and length of service is 
accurate, and provided, if they belong to the navy, that they produce their letter of leave 
of absence from the Admiralty. 


5- Military chaplains, commissariat officers, and officers of any of the civil departments 
connected with the army, cannot be allowed any privileges on this subject of land. 
Pursers, chaplains, midshipmen, warrant officers of every description, and officers of any 
of the civil departments connected with the navy, must also be considered as not qualified 
for those privileges. Although members of these classes may have been admitted for- 
merly, and under a different state of circumstances, they must now be excluded. 


6. Gentlemen who have ceased to belong to His Majesty’s service cannot be allowed 
the advantages to which they were entitled while in the army and navy. It is not, how- 
ever, proposed to affect by this rule officers who desire to quit the service for the express 
purpose of settling in the colonies; it 1s only required that when they resign their com- 
missions they should apply for a certificate from the general commanding-in-chief, or from 
the Lords Commissioners of the Admiralty, that they do so with a view of emigrating; 
and such certificate, if produced to the Governor of any colony within one year from its 
date, but not otherwise, will be a sufficient warrant for allowing the bearer the sane adyan- 
tages as officers of His Majesty’s service. 


Officers who have sold out within the Jast 12 months preceding the date of this memo- 
randum will be allowed the usual privileges, notwithstanding their want of the certificate 
required by these regulations, if they present themselves to the Governor of the colony 
within a year from the present date. And all officers who have already been recom- 
mended by the general commanding-in-chief, will be entitled to their privileges without 
regard to any obstruction which might otherwise be offered by the regulations now 
established. 


7. Officers cannot be allowed advantages in the acquisition of land in any colony, unless 
it be their intention to fix their residence in that colony. In order to insure the observ- 
ance of this rule, it has been determined that the titles to lands obtained by officers who 
take advantage of the peceliar regulations existing in their favour, shall be withholden for 
a period sufficient to prove that they have not repaired to the colony for the mere purpose 
of gaining possession of a portion of land and then departing. Two years is the period 
for which it has been decided that the titles shall be kept back ; this delay will be suffi- 
cient for the salutary object in view, and will not constitute any very serious inconvenience 
to the bond fide settler. 


8. By the annexed regulations for the disposal of Crown lands, it will be observed that 
the general sales will take place periodically. But in order to prevent inconvenience to 
the officers who may arrive in the intervals between those sales, and be desirous at once 
to obtain an allotment, the Governors of the colonies are authorized to allow officers to 
acquire at any time, on payment of the upset price, lands which have been previously 
offered for sale, at some general sale, and not been bought. 


Officers will thus be relieved from delay at the time of establishing themselves in the 
colony. They will also be enabled by this arrangement, which will permit them to obtain 
their land at a fixed price, to choose such a quantity as shall be exactly equivalent to the 
amount of the remission to which they are entitled, instead of being liable to be called upon 
to pay a balance, which must be the case if they bid for lands at a sale by auction. 


g. There being little or no Crown land available in Prince Edward’s Island, officers 
cannot be offered any privileges in the acquisition of Jand in that colony. In Cape Bre- 
ton, an island in which the natural inducements for the settlement of officers are not very 
considerable, it is necessary, from local circumstances, that there should not be a remis- 
sion of purchase-money as in other colonies ; to such officers as may wish to settle in this 
island, allotments of land will be granted on the same scale and conditions as before the 
general introduction of the system of selling the Crown lands ; viz. 


To a lieutenant-colonel - - - - - 1,200 acres. 


Toamajor - - - - - - - 1,000 — 
To acaptain - - ay Agen 2 = =) Showa 
To a subaltern - - - = “ = Si as ihe 
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Memoranpvm on the Means of forming a General Estimate of the Rate at which Censitaires 
might equitably demand Commutations of Tenures from their Seigneurs. 


Wirnovr pretending to offer any accurate calculation of what the payment for a release 
from the seigneurial dues ought to be, it may be remarked, that if commutations are to be 
voluntary on the part of the censitaire, he will, of course, choose the time for making them 
which is most advantageous to himself, the time, for instance, when he contemplates an 
extensive improvement on his land, or is on the point of selling it; and, therefore, that in no 
case ought the commutation fine to be less than one ordinary fine, or “ lods et ventes,” on 
a change of tenancy ; on the contrary, that it ought to exceed the amount of such a fine, b 
the present value of all the reversionary fines to which, if the tenure remained unaltered, the 
land would be subject. Now, if it is assumed that a change of tenancy occurs once in 
every 20 years (and the average recurrence, in point of fact, would be ascertained by inquiry 
in the Legislature), the present value of all the reversionary payments will be obtained by 
calculating the values successively of a payment made 20 years hence, of another 40 years 
hence, another 60 years hence, and so on; and if this be done on the pmnciple of allow- 
ing compound interest at six per cent., the total value of all the reversionary payments will 
be found equal to nearly one-half of a present fine ; that is to say, equal to one-half of an 
ordinary payment of “ lods et ventes,” so that a present payment ofa “ lods et ventes” and 
a half, would be required to exonerate the land from all future as well as present demands. 
But as a “ lods et ventes” is equal to one-twelfth of the price or value of the property, 
a “lods et ventes” and a half will be equal to one-eighth of the same; and consequently, if 
this calculation be correct, the seigneur ought to have the option of taking the property on 
payment of seven times the sum awarded to him by the arbitrators, as a compensation for 
his rights. ; 

This calculation, however, has been made rather for the sake of elucidating the subject 
than in the hope of arriving at any very correct result ; and in supposing property to change 
hands once in every 20 years, it has probably been considered, especially in the agricultural 
districts, as subject to too frequent mutations ; moreover, no allowance has been made to the 
censitaire for the remission by the Crown of its “droit de quint,” the benefit of which remis- 
sion (if made) should not be given to the seigneur alone, but divided between him and the 
censitaire. When, therefore, these two circumstances are taken into consideration, it may 
perhaps be found that, in voluntary commutations, one-tenth of the actual value of the 
property will be a sufficient compensation to the seigneur for the rights which he surrenders, 
provided he has this tenth clear of any deduction on account of the “ quint” due to the King. 

It may be observed, that in the preceding estimate no allowance is made for the cens or 
rente, or for any feudal burthens beyond “ods et ventes.” The “cens et rente” being a fixed 
payment, the value of them may easily be calculated, and redeemed at so many years’ pur- 
chase, or they might be left as a charge upon the property. The other seigneurial rights are 
so trifling, that the payment of compensation, under the award of arbitrators, might probably 
be made to cover them all. 


Eig), O, = 


Attorney- General’s Ev1DENCE. 


1. Does any doubt exist as to the Provincial Act 9 Geo. 4, c. 77, relative to tenures being 
in force in the province, and what is your own opinion ?—Doubts are entertained by some 
persons whether that Act be in force in this province ; but I differ in opinion from those indi- 
viduals. I conceive that the statute 1 Will. 4,, of the Imperial Parliament, was an 
implied repeal of the 31 Geo. 3, as far as regarded the necessity of the King’s giving his 
consent to that Act within two years from the period when it was passed by the Legislative 
Council and Assembly; this statute of the 1 Will. 4, having notoriously been passed in order 
to enable His Majesty to sanction the Provincial Act, notwithstanding the repugnance of its 

provisions 
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provisions to the laws of England, as confirmed here, with respect to soccage lands, by the 
6 Geo. 4,c. . Two decisions of the Court of King’s Bench, for the district of Montreal, 
have, as | am informed, given operation to the Provincial Act, which was proclaimed by the 
Governor-in-chief in September 1831. It is said that the question will be brought before 
the Provincial Court of Appeals, and a difference of opinion may prevail in that tribunal. 
But as innumerable transactions and settlements of property have been entered into and made 
by His Majesty’s subjects, under the well-founded belief that the 9 Geo. 4, duly pro- 
claimed, was law, and without any supposition that the Executive Government could even 
accidentally lead them into error, I venture to suggest whether it would not be an act of 
justice, if not matter of duty, in His Majesty’s Government to set these questions at rest, 
and quiet men’s minds as to their titles, by recommending an Act to be passed by the 
Imperial Parliament, declaratory of the Act 1 Will. 4, or containing such new enactments 
as would obviate the great evil likely soon to be felt, if such a remedy be not applied. 

2. Supposing that Act to be in force, does it, in your opinion, provide an efficient remedy 
for the alleged imperfections of the Imperial Tenures’ Act, touching the descent, alienation 
and transfer of lands held in free and common soccage?—Supposing the Provincial Act 
9 & 10 Geo. 4, c. 77, to be in force, I do not conceive it provides an efficient remedy for the 
alleged imperfection of the Imperial Tenures’ Act. The abolition of the right of primogeni- 
ture, the regulation of dower and the other rights of married women, making them nearly 
conformable to those enjoyed in other sections of this country, where a different tenure pre- 
vails, and the rendering the forms of conveyance less intricate and less expensive, would 
seem to be what the provincial legislature would have in view in modifying the English law. 
Now, although the Provincial Act, besides confirming past transactions, contains provisions 
as to the forms of voluntary conveyance in future, and although it settles retrospectively the 
mode in which soccage lands shall be held affected by rights of inheritance, dower, &c., 
yet no prospective regulations are made as to the descent of lands, or the nature of the 
dower which shall affect them, and thus the privilege of primogeniture must still exist; and 
the important question, whether such lands form part of the stock of the communaute de 
biens, or copartnership between man and wife, is left open for litigation. As far as the forms 
of voluntary conveyance are concerned, I consider that the Provincial Act has provided 
a sufficient remedy. 

3. It has been complained that the Tenures’ Act was too favourable to the seigneur, and 
went to deprive the censitaires in any seigneuries of the advantages which they formerly 
enjoyed under an arrét of the 6th July 1711, and another of 15th March 1732. To what 
extent are you of opinion that the arrét went in securing privileges to the censitaires, as, for 
instance, the privilege of obtainmg unconceded lands on the taux ordinaire ; and further, are 
you of opinion that the said ordinances are at present in force in the province ?—One effect 
of the Tenures’ Act has been the depriving of the King’s subjects here of the right of com- 
pelling the seigneurs to grant to them the wild lands within their seigneuries, in consideration 
of annual rent (cens et rentes), and of the usual seigneurial seryitudes or burthens, such as 
Jods et ventes, droits de banalité et retrait, &c. &§c., advantages, if they can be so termed, 
which persons willing to be censitaires enjoyed under the arréts of the King of France of the 
6th July 1711 and 15th March 1732, promulgated in consequence of the abuse practised by 
the feudal landholders cf holding their lands for sale, which prevented the speedy settlement 
of the province, the colonists at that period not having the means of advancing or of obliging 
themselves to pay a capital sum; I am of opinion that those arréts are in force as to all 
seigneuries, concerning which no commutation has been effected under the Tenures’ Act. 

4. Are you aware of any proceedings that have been had in the courts of Canada to 
enforce those arréts, or any applications to the Governor on the same subject ; if so, can you 
state the result, and whether there has been a uniform course of decision on the subject ?— 
I am not aware of any application to the Governor to enforce those arréts, but I know that 
proceedings under them have been had in the Court of King’s Bench for the district of 
Montreal, and I have reason to believe the opinion of that tribunal was, that the arréts were 
in force. It cannot however be said that there has been a uniform course of decision on the 
subject, because I doubt whether the arréts were more than two or three times the subject 
of discussion. As to the taux ordinaire, it would be difficult to define it, for it would appear 
to be unjust, considermg the changes in the value of money, to compel the seigneur to 
accept now a rent which 150 years ago might have been a just equivalent, but which at this 
time would be a merely nominal consideration. 

5. Do you think that, under the present state of the law, it is possible for seigneurs and 
censitaires to make voluntary commutations where the seigneur has not commuted with the 
Crown ?—Under the present state of the law in the province, I do not think that, where the 
seigneur has not commuted with the Crown, the seigneur and his censitaire could voluntarily 
commute. Such a proceeding would be tantamount to a démembrement de fief, and lead to 
a forfeiture in favour of the Crown of the seigneur’s feudal interest in the land. 

6. Supposing the power not to exist at present, would it, in your opinion, be desirable to 
give it to them; and in such case what would you do with respect to the rights of the Crown, 
whose interest in the quints that might thereafter become due would be diminished; and 
what, with the rights of the seigneur’s wife and heirs, liable to be affected by the commuta- 
tion ?—I fear that the interests of the Crown, with regard to quints, could not be secured 
by allowing the seigneur to commute with his censitaire without a previous commutation of 
the King’s rights. As respects the rights of the seigneur’s wife; in either case it would be 
difficult, if not impossible, to devise any remedy except that of compelling the seigneur, if 
he had not prevented the necessity of so doing by his marriage articles, to invest part of the 
price of commutation in real estate, to be subject by representation to the same burthens e 
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would have attached to the territorial property. Heirs-at-iaw, under our modified system of 


law, the légitime having been abolished, have no indefeasible riglits, and therefore commuta- 


tion on the part of the seioneur never could be disturbed by those claiming his succession. 

7. Do you think it desirable to grant to the censitaire the right of demanding commuta-~ 
tion even where the seigneur is not disposed to commute ?—I think it is desirable that the 
censitaire should chiefly, in all towns and villages, have the right of demanding a commuta- 
tion, notwithstanding any reluctance of the seizneur to grant that advantage. 

8. Would it be difficult to guard this right so as to secure the seigneur from injury through 
too low assessment of his property by experts or juries, mostly belonging to the class of cen- 
sitaires?—In my opinion it would be difficult to guard the just interest of the seigneur, if the 
assessment of the indemnity due to him were left to experts or jaries mostly belonging to 
the class of censitaires. 1 am inclined to think that the finding of the indemnity could be 
more safely trusted to three sworn experts, one chosen by the seigneur, another chosen by 
the censitaire, and a third by a court of justice, judge or other officer of high standing. 

9. Under the present Tenures’ Act would it be possible for any religious bodies (in mort- 
main) to commute with the Crown? If not, are the censitaires of such seigneuries shut out 
from any hope of benefit under the present Tenures’ Act; and wouid it not be proper to 
afford them the means of commuting ?—Under the present Tenures’ Act [ think it more than 
doubtful if religious bodies holding seigneuries in mortmain, and therefore not having the 
right of free alienation, could commute with the Crown; and as the censitaires, having lands 
in those seigneuries, would thus in all probability be deprived of the advantages within the 
reach of censitaires holding of other seigneuries, 1 think it proper that these obstacles to the 
emancipation of lands situated within seigneuries, owned by religious communities, should 


be removed. 
(signed) C. R. Ogden, 
Quebec, 26 September 1836. Attorney-General. 
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Doers any doubt exist as to the Provincial Act 9 Geo. 4, c. 77, relative to tenures being 
in cee; in the province, and what is your own opinion ?—Doubts do exist as to the Provincial 
Act 9 & 10 Geo. 4, c. 77, being in force in this province. 

In venturing my humble opinion on this important question, I do so with a great deal of 
diffidence, because I am aware that it is at variance with judicial decisions, which, from the 
great learning and ability of those by whom they have been given, are entitled to the highest 
respect. The bill, which became the 9 & 10 Geo. 4, c. 77, was presented for His Majesty’s 
assent, and reserved for the signification of His Majesty’s pleasure thereon, on the 14th March 
1829. On the 11th May 1831 it was assented to by His Majesty in Council. The Royal 
assent was signified by the proclamation of his Excellency the Governor-in-chief on the 
Ist September. 1831. 

A period then of more than two years elapsed between the time the bill was presented for 
His Majesty’s assent and the date of the Governor’s proclamation. Such a bill therefore, 
according to the 32d section of the Imperial Act of 31 Geo. 3, c. 31, cannot have any force 
or authority in this province, for in the express terms of that section, “ no such bill which 
shall have been so reserved as aforesaid shail have any force or authority within either of the 
said provinces respectively, unless his Majesty’s assent thereto shall have been signified as 
aforesaid within the space of two years from the day on which such bill shall have been 
presented for is Majesty’s assent to the Governor,” &c. &c. 

But it is said that, notwithstanding this section, the loyal assent was duly ¢ given to the 
bill in question under and by virtue of the Imperial Statute 1 Will. 4, intituled, “ An Act to 
expiain and amend the law relating to lands holden in free and common soccage in the pro- 
vince of Lower Canada.” This Act, after reciting the 43d section of the 31 Geo. SaiCaBl, 
and the 8th section of 6 Geo. 4, c. 59, and statin that doubts had arisen how far it was 
competent to His Majesty, with the advice and consent of the Legislative Council and Assem- 
bly of Lower Canada, to make and enact any laws or statutes establishing rules respecting 
the descent of lands held in free and common soccage, &c. &c., and that it was expedient 
that such doubts should be removed, proceeds thus: “ Be it therefore enacted, &c. that it 
shall and may be lawful for His Majesty, his heirs and successors, to assent to or authorize 
his or their assent to be given to any bill or bills, which hath or have heretofore been, or 
which may hereafter be passed by the said Legislative Council and Assembly for regulating 
the descent, grant, bargain, &c. &c., of any lands which are now, or which may hereafter be 
holden in free and common soccage within the said province of Lower Canada, Ke. &c., 
any repugnancy or supposed repugnancy of any such regulations to the law of England, or 
to any of the provisions in the before recited Acts of Parliament, or either of them, contained 
to the contrary in anywise notwithstanding.” 

It would seem from the preamble and enacting part of this statute, as well as from the 
clauses of the 31 Geo. 3 and 6 Geo. 4, which it recites, that its sole object was to remove all 
doubts as to the power of the subordinate legislature of the province to make regulations 
repugnant to and at variance with Acts of the Imperial Pavliament respecting the “descent, 


“* Xe, of lands in free and common soccage, without tatending any alteration as to the period 
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within which the Royal assent should be given to any bill from the Legislative Council and 
Assembly, containing such regulations, and reserved by the Governor for the assent of His 
Majesty ; no intention to make such alteration is éxpressed. If by the 1 Will. 4 it had been 
intended to make any such alteration, it is natural to suppose that that Act would have also 
recited the 32d section of the 31 Geo. 3, or would at least have made mention of it ; no such 
intention can be implied, for there is nothing in the 9 & 10 Geo. 4 which is either repugnant, 
or can be supposed to be repugnant, to the provisions of the said 32d section. 

To say that we must presume that the Imperial Parliament must have known of the exist- 
ence of the bill, now the 9 & 10 Geo. 4, and theretore intended to make it lawful for His 
Majesty to assent to it, would be to fall into a petitio principii. But it is said that, by the 
1 Will. 4, His Majesty was authorized to give the Royal asseut to any bill or bills which had 
theretofore been passed, and that therefore it was lawful for His Majesty to assent to the bill 
in question. ; : ; 

if it be considered that under the words “ any bill or bills which hath or have been 
passed,” the Royal assent could have been lawfully given to the bill in question, notwith- 
standing the lapse of more than two years, it must be granted on the other hand that under 
these other words, ‘ any bill or bills which may hereafter be passed,” the Royal assent may 
be as lawfully given to any bill of a similar character which may hereafter be reserved for 
His Majesty’s pleasure, and may be allowed to remain quiescent for a similar period, or any 
indefinite period of time. The words of the enacting part of 1 Will. 4, are certainly as strong 
in a prospective as they are in a retrospective sense ; the one interpretation necessarily im- 
plies the other; there is no medium. It would follow then as a matter of necessity that, 
with respect to bills of the description of the 9 & 10 Geo. 4, the said 32d section has been 
abrogated in foto. i 

But those who contend that the 9 & 10 Geo. 4 has the authority of law are not prepared 
to go thus far; and yet it is difficult to see how, upon their own showing, such a conclusion is 
to be avoided. They admit that the provisions of the said 32d section are of the utmost 
importance to the province. This section they say is not repealed, but an exception is made 
by the 1 Will. 4 in favour of the 9 & 10 Geo. 4. Where, it is respectfully asked, is such 
an exception to be found? Certainly not in the preamble, nor in the enacting part of the 
1 Will. 4. 

It may then, it is humbly conceived, be inferred that the 1 Will. 4 only gave to His Ma- 
jesty the power of assenting to a bill or bills of the description of the 9 & 10 Geo. 4, such 
bill or bills being in every other respect susceptible of receiving such assent. Now, if it 
cannot be shown that an exception has been made in favour of the bill in question, it follows 
that it had ceased to exist as a bill when the 1 Will. 4 was passed. The limitation of time 
mentioned in the said 32d section had gone into operation, and had produced its effect with 
as much certainty as the limitation of time mentioned in the 31st section of the 31 Geo. 35 
c. 31, would have done with respect to the right of His Majesty to declare his disallowance 
of a bill which more than two years previously had been assented to by the Governor, 
&e. &e. 

If this be a correct position it must be also correct to infer from it, that it would have 
required express terms in the 1 Will. 4 to have called again into existence the bill of the 
9 & 10 Geo. 4, cap. 77, and to have made it thus susceptible of receiving His Majesty’s 
assent. 

If the above objections can be considered as affording any reasonable ground for the 
doubts which exist as to the 9 & 10 Geo. 4, c. 77, being in force in the province, it is 
respectfully suggested that a declaratory law would be highly desirable to remove all un- 
certainty touching a question of so much importance to the holder of lands in free and com- 
mon soccage. 

2. Supposing that Act to be in force, does it, in your opinion, provide an efficient remedy 
for the alleged imperfections of the Imperial Venures’ Act, touching the descent, alienation, 
and transfer of lands held in free and common soccage ?—I think it does. 

3. It has been complained that the Tenures’ Act was too favourable to the seigneur, and 
went to deprive the censitaires in any seigneury, of the advantages which they formerly 
enjoyed under an arrét of the 6th July 1711, and another of 15th March 1732 ~ To what 
extent are you of opinion that the arrét went in securing privileges to the censitaires, as, for 
instance, the privilege of obtaining unconceded lands on the tauz ordinaire ; and further, are 
you of opinion that the said ordinances are at present in force in the province ?—An arrét 
of the 6th July 1711 made it incumbent on the seigneurs to grant perpetual leases to the 
habitants (conceder), of the lands which had been granted to them d titre de seigneurie. Those 
leases could be made d titre de redevance only, that is to say, subject to a perpetual seigneu- 
rial rent, cens et rentes, and to lods et ventes upon every mutation by sale, or by any act 
equivalent to a sale. The seigneur was not allowed to receive from the censitaire any sum 
of money as a consideration for such iease. If the seigneurs neglected to lease out their 
lands, the habitants were allowed to make a formal demand of them, and upon the refusal 
of the seigneurs to apply to the Governor-in-chief and the intendant, who were empowered to 
concede or lease out the lands demanded, subject to the same rights, aux mémes droits, as 
those under which the other lands had been conceded, which rights were to be paid by the 
new censitaires to His most Christian Majesty, to the exclusion of the seigneurs. 

The seigneurs having continued, notwithstanding this arrét, to se!l their uncultivated lands, 
terres en bois de bout, instead of simply conceding them @ ¢itre de redevance, it was enacted 
by the arrét, dated the 15th March 1732, enregistered in the month of September follow- 
ing, that all sales made by seigneurs of waste lands, or ¢erres en bois de bout, should be con 
sidered null and void, and that the censitaires should have a right of action to reeover the 
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sums paid in consequence of such sales. The other provisions contained in the preceding 
arrét, were by this latter one confirmed and ordered to be enforced. 

These arréts have been considered by the Court of King’s Bench for the district of Mon- 
treal, as being still in force in this province. I am not aware of any application having been 
made to the Governor to enforce the arrét of 1711, nor do I think that if such an application 
were made it could be granted by him. 

Prior to the conquest, such an application could only be granted by the Governor and the 
intendant, the highest judicial functionary in the colony, who, in that capacity, would, no 
doubt, have first declared the land demanded in concession by the habitant, to be forfeited 
to the King. 

By the Provincial Statute 34 Geo. 3, c. 6, s.8, all the powers of the intendant were vested 
in the Court of King’s Bench in each district. Iam informed that, in 1818, one Lavigne 
brought an action against a seigneuresse, to compel her to concede to him a farm, subject to 
the same rights as the other farms already conceded in the seigneurie. The court maintained 
the principle of the action, and admitted the parties to proof, but as it appeared in evidence 
that the plaintiff had already no less than four farms in the same sezgneurie, the action was 
ie 

Somewhat about the same time, an action was brought under the arrét of 1732, by one 
Therien, against a seigneuresse and her agent, for the purpose of setting aside the deed of 
sale of a certain farm. 

The seigneuresse, with a view of evading the law, as it was stated, conceded a farm, en 
bois de bout, to her agent, that the agent might sell it. The agent sold it to Therien, and 
the latter brought his action to have the deed of sale set aside. The court admitted the 
parties to proof, but as the knowledge of the facts alleged rested entirely with the parties 
themselves, the plaintiff was driven to the examination of the defendants upon their oaths, 
by a proceeding well known in our law, that is, by exhibiting interrogatories upon faits 
et articles. The defendants resisted the examination, but the court, upon view of the 
interrogatories, declared them to be pertinent and relevant, and ordered the defendants to 
answer. 

This judgment was appealed from and was reversed, because it was held by the Court of 
Appeals that the defendants being accused of fraud, could not be compelled to commit them- 
selves, upon the principle that nemo tenetur prodere se ipsum. ‘The action therefore failed, 
not because it was unfounded in law, but because there was no evidence to support it. 

As a further proof that those arréts are still in force, 1 beg leave to observe, that there is 
another arrét of the 6th July 1711, which was made entirely for the purpose of protecting 
the interest of the seigneurs. 

It frequently happened that several habitants, after having obtained deeds of concession, 
satisfied themselves with cutting down a few acres, imagining that such an act of possession, 
combined with their titles, was sufficient to constitute them proprietors, and gave themselves 
no farther trouble about the cultivation of the soil, As this evil retarded the progress of agri- 
culture, and the advancement of the colony, it was provided by the last-mentioned arrét, 
that all habitants who did not reside on the lands which had been ceded to them, should be 
held within a year and a day to keep few et liew thereon, and to improve the same ; and 
failing so to do, that such lands should be forfeited to the seigneur, and re-united to his 
domain. 

The last-mentioned arrét was frequently acted upon before the conquest, and has been 
frequently enforced since. 

As this law in favour of seigneurs has been hitherto maintained, it is but just that the 
laws in favour of the habitants should be considered in force also. 

4, Are you aware of any proceedings that have been had in the courts of Canada to enforce 
those arréts, or any applications to the Governor on the same subject ; if so, can you state 
the result, and whether there has been a uniform course of decision on the subject ?—This 
question is answered by my answer to the preceding one. 

5. Do you think that under the present state of the law it is possible for seigneurs and 
censitaires to make voluntary commutations where the seigneur has not commuted with the 
Crown ?—I do not. Such voluntary commutations would be null and void. The seigneur 
cannot diminish the rights of the Crown by commuting with the censitaires according to the 
principle ‘‘ Le vassal ne peut pas se jouir de son fief.” 

6. Supposing the power not to exist at present, would it, in your opinion, be desirable to 
give it to them, and in such case what would you do with respect to the rights of the Crown, 
whose interest in the quints that might thereafter become due would be diminished, and 
what with the rights of the seigneur’s wife and heirs, liable to be affected by the commuta- 
tion ?—From what I have said in my answer to the preceding question, it would be wholly 
subversive of the rights of the King, as sovereign lord, seigneur suzerain, and therefore 
not desirable to grant to the seigneurs and censitaires the power of making voluntary com- 
mutations amongst themselves, without a commutation between the Crown and the seigneur, 
because, without such commutation, the transactions between the seigneurs and the cens?- 
taires would, by extinguishing the censive, leave nothing to His Majesty as setgneur domi- 
nant, for there would be no longer a seigneur under him, and of course there would be no 
quints to be disposed of. 

If commutations were to be made between His Majesty and the seigneurs, I think that 
the monies arising from such commutations ought to be applied towards the administration 
of justice, and the support of the civil government of the province. In commutations be- 
tween a seigneur and his censitaires, | see no other method of protecting the rights of the 
seigneur’s wife, whether as to dower, or to her reprises matrimoniales, for which she has a mort~ 
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gage from the day of her marriage, than to make it necessary that a tutor, ad hoc, should be 
appointed to her, whose duty it would be to see that the sums of money arising from com- 
mutation should be so invested as to secure her rights, and those of her children inheriting 
from her. 

7. Do you think it desirable to grant to the censttaire the right of demanding commuta- 
tion, even where the seigneur is not disposed to commute ?—I should not wish to venture 
my humble opinion upon a question affecting the rights of property to so great an extent ; 
it is one which, above all others, seems to call for the exercise of the wisdom of the Legis- 
lature. 

8. Would it be difficult to guard this right so as to secure the seigneur from injury through 
too low assessment of his property by experts or juries mostly belonging to the class of 
censitaires ?—If such a right of demanding a commutation were granted to the censitaire, 
I think the interests of the seigneurs might be secured from injury by the selection of proper 
persons to act as experts (whom I would prefer to jurors) from adjacent seigneuries, not of 
the class of censttaires, or from the townships or cities, according to the situation of the par- 
ties. Two would be chosen by the parties commuting, these two would name a.third expert ; 
they would be governed in their estimate by the recent sales of lands of a similar description, 
either in the seigneurie, or in the adjoining seigneuries, and by the average rents, issues or 
profits, during the last 10 years, the state of the buildings, &c. I think an appeal ought to 
be allowed from the decision of the experts to the Court of King’s Bench. 

9. Under the present Tenures’ Act, would it be possible for any religious bodies (in mort- 
main) to commute with the Crown ?—I do not think it would. 

10. If not, are not the censitaires of such seigneuries shut out from any hope of benefit 
under the present Tenures’ Act, and would it not be proper to afford them the means of 
commuting ?—They are; and I think it would be proper to afford them the means of com- 
mutation by an Act of the provincial Parliament, which would empower religious bodies 
holding seigneuries to commute with the Crown, and would provide for the investment of 
the commutation monies paid by the censitaires, in order to secure to the public the continua- 
tion of such institutions. 


Montreal, 30 August 1836. (signed) M. O'Sullivan. 


—No. 4.— 
Mr. Quesnel’s Ev! DENCE. 


9 August 1836.—F". A. Quesnel, Esq., called in; and Examined. 


Have you thought of any principle on which it could equitably be made compulsory on 
the seigueur to commute with his tenants?—I should object to any law rendering commu- 
tation compulsory on either party, either the seigneur or the censitaire, at any rate until the 
effect had been tried of permitting both to enter into voluntary agreements for the purpose. 
On the same principle, I cannot approve of that provision of the Imperial Tenures’ Act 
which obliged seigneurs who had previously commuted with the Crown to commute after- 
wards with any of their censitaires who might demand it. 

Are you of opinion that the local Act of 9 Geo. 4, c.77, changing the effect of the Impe- 
rial Tenures’ Act, is invalidated by the circumstance of the Royal assent having been given 
after the time prescribed by law in other cases ?—The Court of King’s Bench for the district 
of Montreal has expressed a contrary opinion; for in the case of Wright v. Spark, decided, 
I believe, in April 1832, it recognised the validity of the Act. 

Supposing the local Act of 9 Geo. 4, ¢.77,, to be in force, would it provide a sufficient 
remedy for the objections which have been taken to the effect of the Imperial Statute on the 
incidents of property, such as descent and alienation ?—I believe it would. 

Has anything been done by the Legislature, since the Report of the Committee of the 
House of Commons in 1828, to render mortgages special ?—Nothing as to the province 
generally. Mortgages have been made special in the townships by a provincial Act for the 
purpose. 

Has the Act 9 Geo. 4, c. 20, for the extinction of tacit incumbrances, been called into 
beneficial operation ?—It is in daily operation, and very beneficial. The only objection is 
the costs. 

What is the usual amount of costs ?—From 12/. to 25/., according to circumstances. 

To what extent are incumbrances discharged by the process prescribed by this statute ?— 
All the incumbrances (the dower excepted) existing at the period of the last sale of the 
property, are discharged by the operation of the said Act. 

Is it the case, that as a sale is necessary to the operation of the statute, it can only be 
employed for the security of a purchaser, and cannot be used, when property has been long 
in the same hands, to give any assurance to a lender of money on mortgage ?—It isso. Nor 
could fictitious sale be resorted to for avoiding the difficulty, as the process would carry with 
it a payment of “ lods et ventes.” 

Can you state the objections that have been taken to establish registry offices, except in 
the townships, and your own opinion as to any means of obviating those objections ?—The 
principal objections are, the necessity of altering the old laws of the country, which by many 
are thought beneficial, such as the law of dower and general mortgages, the embarrassment 
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created by a new system, which even in France is allowed to be intricate, the expense 
attending the same, the danger of ae private transactions and family compacts to the 
public eye, and many other reasons which | do not at present recollect. My own opinion is, 
that a registry law would be beneficial, but that the Canadian population is not at present 
sufficiently prepared for its reception. Such a law can only be passed by the local legisla- 
ture; and I believe that few ycars will elapse before the majority will be convinced of the 
necessity of adopting a measure of this nature. 

Do you consider the two arréts of 1711 and 1732 to be in force in the province ?—They 
have been laws, but have fallen into disuse. 

Have there been many cases in which censitaires have preferred claims in court under those 
arréts and failed ?—I do not recollect. 

Have there been any such cases in which the censitaires have succeeded, or is the course 
of decision in the courts uniform ?—Not to my knowledge. 

Do you consider that “ lods et ventes” were intended, as they are now usually claimed in 
practice, to be chargeable on the value of improvements?—I do; and I think that the low 
terms on which lands were originally conceded are explained by this. 

If you had an Act passed by which the seigneurs and the censitaires would be empowered 
to commute by agreement, how would you provide for the quint of the Crown ?—. I would 

rive it up. 
; After thee commutations, on what tenure would you have the enfranchised land held ?— 
I would not have the English laws introduced. 

Setting aside descent and the rights of dower, will you state what difference there is 
between franc-alleu and free and common soccage, as to tenure ?—There would be little if, 
besides the rights of descent and dower, the property held in common soccage could be 
transferred and mortgaged according to the French laws. 

W hat is your opinion of the existmg provision for a Court of Escheats?—I think the prin- 
ciple on which the Court of Escheats was established not wrong, provided it were enforced 
with lenity, as under the French law; but I would have the rules fixed, and not left to the 
discretion of the attorney-general. 

Is there anything you would wish to add or alter in reference to the opinions expressed in 
the Report on Tenures, in which you concurred as member of the committee of the House 
of Assembly in 1834?—No. 

Can you state whether the English laws of descent and conveyance are considered in force 
in the townships ?—It depends on the question, whether the provincial Act of 9 Geo. 4, c. 20, 
is in force. 

What is your opinion generally as to the system of laws in force in the colonies, or is there 
any amendment of a general character you think called for?—As to our civil laws, I am of 
opinion that some beneficial changes could be introduced, particularly as to the law of dower. 
The English criminal laws require a reform ; and a law of bankruptcy adapted to the situation 
and trade of the country is much desired by all classes of commercial men. 

In the system of judicature, is there anything which you think calls peculiarly for amend- 
ment ?—I approve generally of the Judicature Bill which was before the Legislature last 
session, and which was framed on one I had myself prepared. 

Did you then contemplate a repeal of the provisions for an appeal to the Privy Council, 
without replacing them in some other way?—No. If that be the case, I should suppose it 
must be by mistake. Ne 

Did you include in your bill all the amendments you thought the administration of the 
law required ?—1 did. 

What do you think as to the fees and costs in Lower Canada ?—I think the disbursements 
not proportioned to the means of the province, or the importance of the causes. The judges 
who have all the responsibility, have a fixed salary, sufficient indeed to the purpose, while 
the prothonotary, the sheriff and other officers of the court, whose responsibility is much 
less and duties less arduous, may receive half as much again. : 

Has it occurred to you that, as to the prisons, any reform is necessary ?—They require 
system, in which at present they are defective. I should be favourable to the introduction 
of the plan of penitentiaries. ! 

Were you in the provincial Parliament when the Representation Bill of 1829 was passed ? 
—I was. 

Do you think it requires improvement?—No. I agreed in it. Every individual is repre~ 
sented in this province as fully as in England. The majority elects, as everywhere else ; 
and I do not conceive upon what principle and by what laws the minority, however respect- 
able it may be, can be converted into a majority. 


— No. 5.— 


Attorney-General’s Revorr on Commbtations in Beauharnois, &c. 


Sir, Quebec, 13 October 1836. 
I wave the honour to acknowledge the receipt of your letter of yesterday’s date, referring 
to a statement which is said to have been made, “ that no seigneur has yet commuted the 
settled parts of his seigneury, but that in St. Ann’s and Beauharnois it is only of the unset- 


tled parts that the tenures have been converted, so as to eyade the night which the ee 
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Act would confer upon the censitaire to demand an enfranchisement from the owner of a TENURES. 
seigneury released from its obligations to the Crown,” and acquainting me that you are 
directed by the commissioners of inquiry to request that [ would furnish you, for their No. 5. 
infurmation, with a report’on the subject, stating how the fact is, and adding any explanation 
it may seem to me to require. In compliance with the request thus conveyed, I have the 
honour to acquaint you, for the information of the Royal commissioners, that the statement 
mentioned in your letter, so far as the same has reference to the commutation of the fief and 
seigneury of Beauharnois (of which I have a personal knowledge), is incorrect, and that it 
was not limited to the unsettled parts of that seigneury, nor was the tenure so converted as 
to evade the right of the censitaire to demand, under the Tenures’ Act, an enfranchisement 
from the seigneur, but, on the contrary, was made to embrace not only the unconceded parts 
of his seigneury, amounting to about 120,000 arpents, but likewise the droit de quint, the 
droit de relief, and all other feudal rights and burthens to His Majesty upon or in respect of 
the said fief and seigneury of Villechauve or Beauharnois, now called Ann-field; and that 
Mr. Ellice, the present seigneur, his heirs and assigns, and all and every the lands comprised 
in the said fief and seigneury, have been released from the said droit de quint, droit de relief, 
and all other feudal burthens to grow due thereupon to His Majesty, his heirs and successors, 
of what nature or kind soever, from henceforth for ever. It is therefore manifést, that in 
respect of the commutation of the seigneury of Beauharnois, there has been no evasion of 
the right of the censitaire to commute with the seigneur, the application for which is now, 
and has been for the last four years, open to him under the Act in question. 
As respects the commutation of St. Ann’s, I have only to observe that it took place before 
I had the honour of holding the office of attorney-general; but if I am correctly informed, 
and I have no reason to doubt the accuracy of the information, it only had reference to the 
augmentation of the seigneury of St. Ann’s, which was a distinct territory held by a distinct 
title, and in which no concession had been made, so that in this case, there being no censitaire, 
there could be no evasion of his rights. 


I have, &e. 
Thomas Frederick Elliot, Esq. (signed) C, &. Ogden, Attorney-General. 
wer ees Se: 
— No. 6.— 


RETURN of all Commurarions under the Act 6 Geo. 4. 


Cuances of Tenure effected under the 6 Geo. 4, c. 59, commonly called the “ Canada Tenures’ Act.” 


NAMES Delete Amount paid 

of the DESCRIPTION OF THE PROPERTY, Previous Tenure. for 
GRANTEES. Letters Patent. Commutation. 
| fsa. 
Hon. Edward Bowen - | 25 July 1829 | Lot of ground, Upper Town, Quebec | 3 titre de cens 25 - - 
Hon. John Hale - -| 11 Aug. — Ditto - - - ditto - - -|- ditto - 136, =" — 
Robert Shaw - - | 8&8 June 1830 | Ditto - - - ditto - - -|- ditto - 625107 = 
Alexander Simpson, esq. | 27 Aug. — | Lot of land, St. Louis-road, Quebec -|- ditto - 120 — = 
Hon. John Hale - - | 28 Dec. — | Fiefand seigniory, St. Ann’s” - - | atitredefief-| 7o11 3 

\obert Patterson, esq. -| 8 Feb. 1831 | Lot of ground, Upper Town, Quebec - | a titre de cens 54 18 9g 
B.C. A. Gugy, esq. -| 19 Aug. — Ditto - - - ditto - - -|- ditto - 88 8 8 
Eliz. Newton and others | 14 Sept. — | Lot of ground, Lower Town, Quebec | - ditto - 150 ~ = 
Elyear Bedard, esq. - | 19 April 1832 | Lot of ground, Upper Town, Quebec | - ditto - 710 = 
Edward Burroughs, esq. 3 May — Ditto - - - ditto - - -|- ditto - 1210 — 
Jean Baptiste Giroux -| 30 May — | Farm at Sans Bruit,Quebec - -|- ditto - a2) 
John Munn - - - | 21 Feb. 1833 | Lot of land, St. Roch’s suburbs, Quebec| - ditto - 120 = = 
Edward Ellice - -| 10 May — | Seigniory of Villechauve or Beauhar- | 4 titre de fief- | 1,622 19 10} 

: ; | nois, now called Annfield. 

J.ouis Lacroix ~ - | 30 July — | Lotof land, St. John’s suburbs, Quebec | a titre de cens 40 = = 
William Price, esq. - 1 Nov. — Lot of land, Wolfesfield, near Quebec | - ditto - 145 = = 
a & Green- | 21 Nov. — | Ditto, and Beach Wolfe’s Cove,Quebec| - ditto - 180 -— - 

shields. | 
Joseph Hove Shaw, esq. 8 Dec. 1834 | Lot of land, St. Foy-road, Quebec -/- ditto - 76 - ~ 
George Campbell - - | 6 May 1835 | Lot of land, St. Roch’s suburbs, Quebec - ditto - S00LF = = 
Thomas Hunt & Elizabeth} 27 June — | Certain lots of land, Lower Town, |- ditto - 286 10 6 
Chillas. Quebec. 

Robert Wood ~ -|10July — Land & premises, Upper Town, Quebec | - ditto - 22 Oana 
John Fraser, esq. - - | 10 Nov. — | Land & beach, L’ance de Méres,Quebec| - ditto - 222 8 g 
Gustave Joly, esq. - | 21 Dec. — | Seigniory of Lotbiniere  - - - | a titre de fief - Ag 2 Say 

| j es 
. Toran Currency - - &.]| 4,443 11 4} 


| ea nee a 
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— No. 7.— 
SHERBROOKE PETITION ON STATE OF THE TOWNSHIPS. 


To the Royal Commissioners appointed to inquire into the Condition of Lower Canada, 
&e. &e. Ke. 


The Petition of the Executive Committees of the Constitutional Associations of the Northern 
and Southern Divisions of the County of Sherbrooke, 
Sheweth, 

That while your petitioners, representing the loyal population of this county, composed 
almost entirely of persons of British and American origin, yield to no other body of their 
fellow-subjects in attachment to the British constitution, and in a desire to continue con- 
nected with the mother country, they nevertheless deem it not incompatible with their 
allegiance, freely to make known their conscientious opinions, and to advocate any mea- 
sures of constitutional reform which they may consider necessa 

Sympathising as they most cordially do with their brethren of the Constitutional Associa- 
tions of Quebec, Montreal, and other parts of the province, in their several complaints rela- 
tive to the existing state of public affairs, they nevertheless deem it uncalled for here to 
advert to those general grievances, oppressing them as well as the other friends of the 
Government in this province, which have been so well explained to your Royal Commission 
by some of those associations. 

There are, however, several other subjects of complaint of a local nature affecting the 
eastern townships in particular, which your petitioners consider themselves called upon by 
their duty to this their adopted country, to make known to the bigh functionaries deputed 
by His Majesty to mquire into the same. 

1. They beg leave to represent that the share which the eastern townships enjoy in the 
representation of the province, is very unfairly apportioned to the extent of country and 
population which they contain, as compared with the more favoured parts of the province 
having French inhabitants: a fact which they conceive will be apparent when it is con- 
sidered that only ten representatives are allotted by the law as it now exists, to the 
large territory comprised within the limits of the eastern townships, in which the county 
of Sherbrooke in particular contains no less than 82 townships, containing a large popu- 
ieher 

. They would call to your notice that the wellbeing of this part of the province de- 
pee the permanent establishment of a local court of judicature, instead of its being, as at 
present, a temporary provision, renewed from time to time, and exposed at the ‘stated 
periods of its expiring to some degree of uncertainty in its renewal; a state of things which 
checks that improvement in the country, and increase in the value of property, which a 
more stable system for the administration of justice would undoubtedly occasion. The non- 
continuance even of this temporary provision has been but recently threatened in the House 
of Assembly, by the loss of the bill which would have extended its duration for a further 
term of years, though your petitioners can scarcely allow themselves to apprehend that the 
representative branch of the legislature can seriously wish to annul this district, or re-annex 
it to other distant ones, and thus in either case deprive them of a due provision for the 
administration of justice. 

3. Your petitioners consider as of nearly equal importance with the subject last adverted 
to, the establishment of registry offices in the several counties of the district of St. Francis ; 
they too are only founded upon temporary acts, and on them depend the prosperity and 
advancement of this portion of the province, in as essential a degree as upon the local 
admimistration of justice. Your petitioners however have not yet “had any well-grounded 
reason for apprehending the non-renewal of the Act in question, and trust that so glaring a 
departure from good government will not be contemplated by the Legislature. 

4. The hostility evinced by the inhabitants of the province of French origin, and particu- 
larly by the branch of the Legislature in wh:ch that class has a preponderance, towards the 
Imperial Act of Parliament, commonly called the Tenures’ Act, an Act which all other 
classes in the province consider a boon from the mother country, as confirming the existence 
of the freehold tenure, fills your petitioners with reasonable alarm, lest any modification 
should be made therein, tending to deprive them of the advantages of the freehold, and to 
subject them, even in the slightest degree, to the exploded usages of the feudal tenure pre- 
vailing in the French part of the province. On this head they conceive that they are prin- 
cipally concerned, that this enactment was wisely made by the British Legislature, to adapt 
the tenure of the townships to its inhabitants, who, though mixed in ‘their origin, were 
equally versed in enlightened forms of government, and that the manner in which. their 
French fellow-subjects oppose its existence is a captious interference on their part, to 
sacrifice the wishes of this community chiefly interested therein to their own prejudiced and 
national views. 

5. Your petitioners aiso think themselves authorized to complain of the same class of 
their fellow-subjects, and of the body in which they are principally represented in their un- 
constitutional efforts to annul the charter granted by the [mperial Land Company. ‘In this 
likewise they deem their individual interests to be concerned, more exclusively if possible 
than in the subject comprised under the fourth head, and they have no hesitation in declar- 
ing their opinion, that no event has occurred since the settlement of the eastern townships, 

so 
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so conducive to their rapid advancement, as the formation of the said company. Through 
their exertions the interests of agriculture, emigration, internal commerce, the settlement of 
the country, and the improvement of internal communications, with many other objects of 
local importance, will be forwarded, while the disadvantages of the monopoly vested in 
them, exist only in a commodity of little or no present value. The lands possessed by the 
company in question are almost exclusively situated in the counties of Sherbrooke, Stan- 
stead and Shefford, a large majority of whose inhabitants are decidedly favourable to its 
existence ; they possess but a few acres in the French part of the province, acquired as 
private individuals through the ordinary process of negotiation ; yet are the inhabitants of 
the latter those who are made, through their representatives, to protest against the company 
in question. Ei : 

6. The fact is further adduced as a grievance by your petitioners, that the several appli- 
cations made to the Legislature by the inhabitants of these townships, for charters for the 
different railroad companies, which were in contemplation, were rejected by the House of 
Assembly, although the works were to be completed at the expense, not of the province, 
but of the petitioners, and nothing more was asked for than the mere charter. The inhabi- 
tants of these townships, while they have failed to imbibe revolutionary doctrines from their 
southern neighbours, have nevertheless learnt from that source that it is the right of a free 
people to put into operation undertakings for their local benefit when unanimously desired, 
and chargeable only on their own resources. 

7. It is a cause of dissatisfaction to your petitioners that the Act renewing the tax upon 
emigrants has received the sanction of two branches of the Legislature, and is likely to 
become part of the law of the land. They regard it as an encroachment upon the liberty of 
the subject, effected in the only part of the province and of the North American continent 
not immediately interested in the course of emigration, to the prejudice of every other portion 
of His Majesty’s American dominions, They feel that this rising part of the province is 
essentially injured by this enactment, and they earnestly request your Royal Commission to 
remonstrate with His Majesty’s Government against the continuance of so partial and unjust 
a measure adopted at its suggestion. 

8. The Code of Civil Law to which your petitioners are subject, as inhabitants of the pro- 
vince of Lower Canada, being principally founded upon “ The Coutume de Paris,” now 
discarded from the statute book of the nation from whom it was derived, does not accord 
with the ideas of your petitioners, reared in the more enlightened schools of Great Britain 
and America. They are convinced that many of its enactments tend to retard the progress 
of civilization, to discourage the spirit of enterprise, to impose burthens and restrictions upon 
property, to mystify and confuse the titles to real estate, and to be often opposed to the 
principles of equity. 

These several local grounds of dissatisfaction, originating principally in the popular 
branch of the Legislature, your petitioners take the liberty of representing to you, His 
Majesty’s commissioners, in the hope that you will take them into your serious considera- 
tion, and that the steps which you, in your wisdom, may think necessary for their redress, 
may be included in any system of provincial reform which you may recommend in your 
capacities as advisers of His Majesty. 

It may perhaps be considered inconsistent with the respect which is due from your peti- 
tioners to the Royal authority with which you are clothed, if they presume to suggest any 
plan for that redress, but whilst they disclaim the least intention of so offending, they beg 
leave to state that, anxious as they are to retain the essential principles of the present con- 
stitution, and to remain connected with the parent state, yet they cannot but perceive a dis- 
tant possibility that their being joined under one local government with their fellow-subjects 
of French origin will be found incompatible with peace and unanimity and good govern- 
ment. In this case they avow that a dependency in some other form upon the mother 
country would have their preference, whether as a distinct province, or connected with some 
other or all of the British Colonies of North America. 


And your petitioners, as in duty bound, will ever pray. 


(signed) Samuel Brookes, President. 
T. S. Walton, Sec. S. D. 


WO, 
SHERBROOKE PETITION ON STATE OF THE TOWNSHIPS. 


To the Royal Commissioners appointed to inquire into the Condition of the Province of 
Lower Canada, &c. &c. &e. 


The Petition of the Executive Committee of the Constitutional Association for the Southern 
Division of the County of Sherbrooke, 
Sheweth, 

That we your petitioners were honoured with your reply of the 28th March last to our 
petition, and have endeavoured to the best of our ability to act upon the suggestions con- 
tained therein, by “ the collection of the fullest information procurable on the population of 
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that part of the province, as well as any practical examples of the inconveniences said to be 
felt there from the existing system of civil law.” 

The population of this county amounted, in the year 1831, to 6,814 souls, according to 
the census then taken, to which must now be added, according to the best estimate the com- 
mittee has been able to form, 8,937, of which number at least one-half has accrued during 
the present year, making a total at the present moment of 15,751. Referring, however, to a 
larger share in the representation, based on the great territorial extent of this county, to 
which this statement of the population is intended to lead, we are aware that it would not 
produce any decided or immediate result, for the increased number of our representatives 
would still be lost in the overwhelming numbers of a hostile body ; but a perfect remedy 
being wanting, it would effect a partial one to the defects of which we complain. 

With regard to the injurious influence of the French civil law upon the interests of this 
part of the province, we beg to remark that the inhabitants are principally composed of 
persons of British and American origin, who naturally regard its provisions, belonging to the 
unenlightened age of a people ever less enlightened than themselves, with repugnance. The 
extraordinary anomaly exists here of the people being ruled by laws of which both the 
government (it is believed) and the governed disapprove, where, while both the sovereign 
and the subject are of British descent, a system of judicature is borrowed from a French 
“ coutume,” now obsolete, contrary to the wishes of all concerned, and this merely because 
the said laws are guaranteed to a conquered foreign portion of the inhabitants, occupying 
a distinct part of the province. 

Among the many inconveniences arising from this code of laws, we have to point out in 
particular the effect of the widow’s dower and rights of minors upon real estate, from which 
it cannot be freed by any existing process, neither are there any certain means of ascertaining 
that such exist. In this way bond fide purchasers may be ejected from possessions, the 
validity of the title of which they had adopted every possible step to ascertain, and the set- 
tlement of the country materially checked in consequence. This is an evil very sensibly felt 
in these townships, in which the inhabitants, deriving their origin as above mentioned, never 
contemplated the existence of such an enactment in British territory, and have unconsciously 
become liable to its inconvenience. 

Upon the subject of municipal institutions, for the management of the internal affairs of 
the chief districts of the province, our best acknowledgments are due for your inviting its 
discussion. We humbly conceive, with little hope however of deriving so advantageous a 
measure from the provincial legislature, that the formation of local councils, composed of 
several members, and nominated by the Crown, to whom should be entrusted the complete 
control of roads and bridges, and fences adjoining the same, the superintendence of police, 
founded upon rules framed by constituted authority, the conducting of the general sessions 
of the peace, and the usual duties of the magisterial office, would be productive of great and 
general benefit, particularly in the latter instances, as very great inconvenience has been 
repeatedly felt by the imperfect organization of our present courts of general sessions, by the 
consequent want experienced at the present moment in this immediate neighbourhood of 
qualified justices of the peace, and by the expense incurred by individuals in bringing 
offenders to justice. ‘ 

We would not be understood to feel less alive to the other grievances to which our previ- 
ous petition called your attention, nor to consider them as of minor importance than the 
subjects upon which they have here entered into further detail in compliance with your 
desire ; on the contrary, we consider them more than ever important to the wellbeing of loyal 
British subjects in this province, and we avail ourselves of this opportunity of earnestly 
pressing them once more upon your serious attention, adding some further remarks upon 
subjects of local interest. 

ist. The influence of Acts of a temporary nature will be found, we apprehend, to be pro- 
ductive of endless confusion and individual injury, and as particularly applicable to the 
eastern townships, we would enumerate those establishing the district of St. Francis, the 
erecting of courts for the trial of small causes, and the establishing of registry-offices through- 
ut this country. In the latter case we are particularly sensible to the bad effects to be 
expected from its non-renewal, which, from the general hostility evinced by the House of 
Assembly to every measure tending to our prosperity, we have every reason to fear, as it will 
become a matter of doubt whether transactions which are now rendered legal under its pro- 
visions, would not bear a totally different stamp, and incur loss and ruin to an incalculable 
extent. 

2d. The continued attempts of the House of Assembly to subvert the British American 
Land Company: with regard to this subject, we respectfully direct your notice to the stirring 
scene of business and prosperity that presents itself in every direction, and by which you are 
at this moment surrounded, to the thriving. condition of our internal commerce, our farming 
interests, and all the respective branches of industry, to the recent acquisition here of a 
valuable emigration from the mother country, to the total absence of want or dependance 
upon charity among our population, to the abundance of money, and to the countless 
numbers of Jabourers employed on every side,—for all of which the country is indebted to 
the beneficial influence of a liberal land company ; and while we respectfully ask whether 
a state of proportionate prosperity has presented itself to you in any other part of the Lower 
Province, we cannot hesitate to declare that should the Home Government allow itself to be 
influenced by these unjust attempts on the part of the revolutionary branch of the legislature, 
it will be considered by the inhabitants of these townships, who solely are concerned in the 
land company, a shameful neglect of their immediate and future welfare, and will ae 

greatly 
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greatly to weaken the feelings of loyalty and attachment to their Sovereign, which are at 
present their boast. 

3d. The unjust stipulations of the Normal School Act, passed in the last session of the 
Legislature, are such as cannot but have attracted your attention. The extraordinary pre- 
ference granted to instructors educated and examined at virtually French seminaries of 
learning, and the almost entire exclusion of those whose qualifications, often of the highest 
order, are derived from the celebrated institutions of Great Britain and America, is naturally 
looked upon with indignation by our population. 

To avert these threatened and existing evils, we solicit your powerful aid and influence in 
he cemmane ae to the Imperial Government such measures as you may think most conducive 
to that end. 

From the above statements, as well as from many other circumstances which must have 
come under your notice during your sojourn in the province, you will have perceived that 
the inhabitants of the British and French parts of the province form a union of too incon- 
gruous materials to lead to harmony and good understanding ; and we deem ourselves called 
upon to repeat our opinion, that a complete and permanent cure for our wants and dissatis- 
faction will not be found in any less general measure than constituting us a distinct province, 
re-uniting the provinces of Upper and Lower Canada, or connecting under one government 
all the British possessions of the continent of North America; for, bound by the ties of 
loyalty to Great Britain, attached to her laws and institutions, and constituted fies subjects 
by more binding obligations than the fortune of war, we have yet to be convinced of the 
pan ed or justice of being in a great measure degradingly dependent upon a class of the 
inhabitants to whom none of these attributes belong. 


(signed) S. Brooks, 
President of the Constitutional Association of the 
Southern Division of the County of Sherbrooke. 


J. M‘Kenzie, 
Sherbrooke, 10 Sept. 1836. President Northern Division. 


— No. 9.— 
EviDENCE TAKEN at Sherbrooke. 


Sherbrooke, 10th September 1836:—Messrs. Brookes, Mackenzie, Walton and Hale, 
examined. 


In what way does the law of dower operate to your inconvenience here ?—A reference to the 
registry does not afford the means of ascertaining whether there be a charge of that descrip- 
tion ; there is a considerable difficulty in practice in learning whether land is chargeable 
with dower. 

Can you state any instance ?—A young gentleman is at this moment in Sherbrooke, who 
was on the point of completing the purchase of a property, when he discovered, just in time, 
that it was chargeable with dower. 

Are you aware of the proceedings of a committee of the Legislative Council on this subject 
last session 7—We are not. 

In order to remove the evil of which you complain, is it your proposal that customary 
dower should be abolished or made subject to registry ?—Either mould equally remedy the 
obstruction to settlement. Objections might be entertained to the entire abolition of the right, 
and our opinions are not unanimous on the point; but the greater number of those who are 
now present would prefer that it should be abolished. 

In the event of customary dower being abolished, could you substitute any other provision 
for the widow ?—We think they should have a share of the inheritance, meaning thereby, 
a share of what the husband possesses at the time of his death. 

Do you mean that this share should only be taken in case of the husband dying intestate ? 
—We should wish it confined to what he dies possessed of, but a share of that to go to the 
widow absolutely, and by law. 

Is there anything in the law of succession which you complain of or wish to see altered ? 
—We think the nearly equal division among the children by the French law equitable, and 
adapted to the state of the country. A perfectly equal division is what we should deem 
best. 

Will you explain somewhat more fully the complaint in the petition respecting the want 
of magistrates ?—There is at present not a magistrate in the neighbourhood of Sherbrooke, 
except Mr. Justice Fletcher and Mr, Felton ; and we scarcely know of any who have quali- 
fied in any part of the county within our acquaintance. 

The magistrates have omitted to prove their qualification under the new Act passed last 
session, and they previously gave rr rare attendance at the general sessions. The reason 
of both, we conceive, is the want of some competent presiding magistrate with sufficient 
professional knowledge. The remedy would be, the appointment of such a person to be 
chairman, with a suitable salary. 

Would there be any objection to providing the salary by assessment ?—No. 

In reference to the observation in the petition respecting a municipal council, will you 
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state your opinions on the mode of appointment for municipal officers ?—We suggested 
appointment by the Crown, in reference to the council for the whole district, but townshi 
officers might be most advantageously named by election. : 

What are your opinions of the measure which has from time to time been before the 
Legislature for the establishment and election of parish and township officers ?—We are not 
acquainted with the details, but we see no objection to the principle of such a bill, so far 
as regards township officers. : 

Has not the want of township officers been felt ?—It may be difficult to state the precise 
extent, but the introduction of such officers would no doubt be an advantage. 

What grounds have you for the apprehension that the laws of registry and the law under 
which the district court of St. Francis exists, will not be renewed at the expiration of the 
period for which they are passed ?—-We apprehend it from what we believe to be the hos- 
tility of the Assembly to this part of the province, and its disposition to discourage the influx 
of British settlers. Another reason is, the opposition we experienced last year to the renewal 
of the St. Francis District Act. 

Would not the Judicature Bill, if it had passed, have superseded the necessity of the Act 
for your district court ?~We believe it would. 

ill you mention the grounds on which you allude to the hazard that the Land Company 
may be abolished ?—We do not mean that we can suppose it likely, but we see great efforts 
making towards that end; and we presume, with some hope that they may succeed. We 
therefore express the feeling which their success would produce. Some of the organs of the 
party which aims at that object have openly avowed it. Sentiments of the same kind have 
appeared in reports of the debates in the Assembly. Their agent demands the subversion 
of the company. Hand-bills have been printed and distributed, warning persons against 
purchasing property from the Land Company, on the ground that they could not confer 
secure titles. 

In respect to your complaints on the Normal School Act, have you good schoolmasters 
at present ?—-We have not for the elementary schools ; at any rate not thoroughly educated ; 
we may hope, however, to supply the defect from England. One of us is aware at this time 
of some teachers who are likely to come out. Many teachers also come into the province 
from the United States ; some of them not adequate, but others very competent. 

Into what number of school districts were you divided in this county under the elemen- 
tary school Acts ?—Between 50 and 60. 

Do you think that you are likely to get desirable teachers for that number of schools ?— 
From Scotland alone we apprehend that a sufficient number of even highly qualified persons 
might be derived. 

How many of the elementary schools have been discontinued since the withdrawal of the 
vote ?—In some townships almost a half; in others, scarcely any. 

How is their continuance provided for?—By voluntary contributions. 

Under ordinary circumstances, what proportion of children at the proper age do you think 
actually attend school ?—Almost all. About the villages there are some idle people who do 
not send their children to school, but throughout the district, probably nine-tenths attend. 

Do you think there would be any advantage in making it compulsory ?— Decidedly not. 

Do you think it preferable that instruction should be entirely gratuitéus, or that the 
parents should pay something for the children they send to school?—We think that in 
general, though not without exception, there should be some payment by the parent. 

Have you extended your inquiries on the increase of population to any other county than 
Sherbrooke ?—No. We may observe, however, that the increase in other parts cannot have 
been proportioned to that in Sherbrooke last year ; previously the increase may have been 
about commensurate. In the township of Barnston, in Stanstead, the population has been 
ascertained to have nearly doubled since the last census. 

Is there much communication between Sherbrooke and Megantic?—Very little. Now 
and then an individual takes some cattle that way to Quebec. 

How do you account for the election in the adjoining county of Stanstead being favour- 
able to that majority of the Assembly which you describe as hostile to the interest of this 
part of the province ?—The low qualification of electors, the attachment of recently arrived 
Americans to republican institutions, and the efforts of agents from a party in the Assembly 
to excite the population. The greater part of the population in Stanstead is from the United 
States. 

What would be your expectations of the result of another election in Stanstead ?—The 
present representatives would have less support than before, though they might be elected. 

Besides the members for Stanstead, how do you account for the circumstance that two 
other members from the townships are of the same party as the majority of the Assembly ?— 
One, the member for Missisquoi, was elected under the belief that he was a constitution- 
alist. The other is member for Drummond, a mixed county, in which the French Canadians 
out-number the British. 

How often in the year, and where does the district court sit ?—Five times at Sherbrooke, 
and twice at each of three other places in the district. 

How long is it since there has been any general sessions ?—Nearly a twelvemonth ; but 
there seems no prospect of the ensuing one. The sessions ought to be twice in the year. 

Do you mean the Commissioners to understand that you have not at the present moment 
any magistrate to whom you could resort for a warrant to take up a man under any offence 
whatever ?—None, except Mr. Justice Fletcher, who declines to act, and Mr. Felton, who 


hitherto has seldom been here. We have heard that Stanstead is m the same condition. 
What 
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What view do you take of the Small Cause Act of last session 2—We approve it as dimi- 
nishing expense ; but we should think it better that the judges should be paid. 

Has there often been vexations by an improper use of the visits of the small cause court ?— 
A great deal has been said of that, but we do not know of much evi! from it. There used 
to be oppressions under the commission courts, when the principal jurisdiction was at 
Three Rivers. 

in reference to the opinion expressed in your memorial, that the Land Company is highly 
beneficial, what answer would you make to the broad objections commonly taken to con- 
fering land on large corporate bodies —They pay and expend too much to allow of their 
repaying themselves by any other means than selling their lands. The filling up of the 
remainder of the country is too distant a prospect for the company to hold back their pro- 
perty with that view, and their bloek is too extensive to admit of it. — : 

The danger, if any, is remote, as well as doubtful ; the advantage immediate and certain. 

With respect to waste lands, and also to clergy reserves, have you any representation to 
make ?7—We have nothing particular to observe on that head. 

Can you state whether any inconvenience has occurred as regards the conservation of the 
peace, by the stoppage of the supplies, from which source in this province expenses in that 
matter are defrayed ?—-The functions have gone on as usual. T here must, however, have 
been advances from private individuals, independently of the stoppage of the salary of the 
clerk oi the peace. 

Furniture and fuel for the court-house, and charges for witnesses, must all have required 
expenses from time to time, without which the public business must have come to a stop. 

Do yeu think it would be acceptable to the townships that a power should be conferred on 
them of electing officers for the purpose of rating themselves, each township having the 
option of rating itself or not ?—We think it would be acceptable. 

Supposing there were an executive officer appointed by the Government for each county, 
and a power amongst yourselves, as just proposed, of rating each township for local purposes, 
including the administration of justice, would that be generally acceptable to the inhabitants 
of the townships ?—We think it would; probably the more so if the appointment of the 
executive officers required to be renewed from year to year. 

Would it be desirable that religion shoutd be connected with education by placing schools 
under the superintendence of ministers ?—They should be eligible for trustees in like manner 
with laymen. L 

Do you believe that the emigrant tax has been imposed with a view hostile to emigration ? 
—That is our impression. 

a you aware that it was imposed at the instance of the Government at home 1 
Ve are. 

Do you then think that the object of the Government at home was hostile to emigration ?— 
Not so; but we speak of the part that the Assembly took in it. 

Being then of opinion that the law propesed by the Government for the benefit of emigra- 
tion was passed by the Assembly, because they believed it would injure emigration, which, 
in your opinion, will really be the effect of the law?—Most of us think it will injure 
emigration. 

Are you of opinion that the cause of emigration would be promoted if there were no pro- 
vision for emigrants on their arrival ?— There ought to be a provincial grant. 

Would you prefer that the accommodation of emigrants should depend on the annual 
bounty of the Assembly, which you represent as hostile to the influx of British settlers, or 
rather on a lasting law?—We would prefer it by a lasting law, if the money were derived 
from some other source than the emigrants themselves. 

But supposing that no appropriation could be obtained, either by permanent law or annual 
grant, from any other sources than the emigrants, would you have the existing provision or 
none ?—Seeing the disadvantage which must accrue from the entire absence of a fund, we 
may somewhat differ in that pomt ; the niajority of us would be against the tax, but would 
rather trust to voluntary contributions, when a public grant should be wanting. 

You doubtless remember that occasions have been known when 50,000 emigrants have 
passed through Quebec in a season, 10,000 have landed in a week, and 2,000 in a morning. 
These people do not remain at Quebec, nor many of them at Montreal, but they proceed to 
the townships, to Upper Canada, and often to the United States. Under these circumstances, 
do you conceive it likely that either the means or the charitable disposition of the two cities 
would long sustain private individuals in making adequate provision for the sick or the 
indigent among such multitudes as pass through them on their way to other places 7—Emi- 
gration reached that great extent suddenly. If the tax had not been imposed the people 
might have organized themselves better, aiid established societies on a more systematic mode. 
We are not, however, unanimous on this point. 

oes it occur to you that, for the encouragement of emigration, it is as important, or more 
so, that people should be able to have some feeling of security when they leave the other 
shore, as that in case of need the relief should actually be given; and if so, do you think 
that this object could be accomplished as effectually by trusting to the chances of private 
charity, as by a certain and legal provision, known to the emigrants before they start ?— 
That is a consideration no doubt in favour of a provision by law. 
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— No. 1.— 


EviDENCE By THE Aétorney-general. 


Or what nature are the liabilities of “‘ Tuteurs,” which are said to create claims which 
take precedence of mortgages, or any other claims or liabilities of the same kind relating to 
married women or others ; could not these claims or liabilities, whatever they be, be made 
special, or registered as well as mortgages?—The real estate of tutors to minors, and of 
curators to the property of absentees, of curators to persons of insane minds, and of curators 
to successions vacant for the want of known heirs, is hypothecated or mortgaged indefinitel 
for the payment of any balance of monies or assets which remain, or which should be in their 
hands at the time of the termination of their administrations. Such Hypotheque or mortgage, 
which is technically called a legal or tacit hypotheque, should date from the period when 
the administration is accepted, and that date is the day on which the oath for the faithful 
discharge of duty was administered by the judge makiny the appointment. 

The preference in the matter of hypotheques depends wholly on priority of date, without 
reference to the fact of the conflicting claims being vested in married women or others ; so 
that if the day of the taking of the oath of office by a tutor or curator preceded that on which 
the tutor or curator, by articles of marriage, settled any express pecuniary dower on his wife, 
the minor, absentee, lunatic, or those claiming a vacant succession would be preferred. 

I consider that the indefinite extent of the liability, and the uncertainty whether at the 
end of the administration any liability at all should exist, evince the almost total inutility of 
special registration of such claims, although they are susceptible of registration in general 
terms; unless, indeed, it should be found expedient to limit to a certam amount, at the 
discretion of the judge, or by the assessment of the relations and friends, after whose advice 
ie judge makes the appointment, the responsibility of the persons appointed to such 
offices. 

There is, however, a difficulty connected with the subject independent of the safeguards 
to be afforded by registration, and that is the improbability, on the adoption of enregistration 
in other respects, that persons holding property on which other incumbrances could be dis- 
covered, would voluntarily accept of offices rendering their real estate liable for a debt which, 
even if it be definite, cannot be discharged before the lapse of their administrations ; and I 
doubt whether it would be considered tolerable in any country enjoying free institutions, to 
make compulsory the acceptance of offices not ouly occupying the time, but encumbering 
the property of those subject to such constraint, which latter evil does not attend the 
execution of duties of justices of the peace, jurors, &c. &c., which necessity renders 
imperative. 

It has occurred to me, and I believe a similar view, after much experience, has at last 
been taken of the subject by jurists in France, that some public officer should for a proper 
remuneration, and under such security as may seem advisable, be entrusted with the custody 
of the estates of minors and others labouring under disabilities, whose duty it should be to 
advance to the guardians or curators of minors and lunatics the means of supporting the 
persons under their charge, leaving that officer to retain the sole administration of the 
property of absentees, and of the successions of persons dying without heirs and intestate 
subject to account to those interested. 


Quebec, 26 September 1836. (signed) C. R. Ogden, Attorney-general. 


Secret INCUMBRANCES. 


1. Can you state what on the average is the expense of putting in force the Provincial Act 
9 Geo. 4, c. 20, for the discovery of secret incumbrances ?—I think the average expense of 
putting in force the Provincial Act 9 Geo. 4, c. 20, &c. is, as nearly as possible, 10/. 
currency. 

2. Is this Act frequently resorted to, and by what class of persons ?—This Act is often 
resorted to, but chiefly by persons purchasing property in the cities where mutations are 
more frequent, property more valuable, and where purchasers, having in general more means, 
are desirous of ascertaining the existence of any secret incumbrances before they risk their 


money in the improvement of their newly-acquired property. It is probable that upon - 
accurate 
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accurate computation it will be found that, of the persons who avail themselves of the Act, 
the greater number, in some degree, are of the class of persons of British or of kindred 
origin. . 

5. Is it not the case that as a sale is necessary to the operation of the statute, it can be used 
indeed for the security of a purchaser, but can afford no assurance to a lender of money on 
mortgage, if the property continue to be in the same hands ?—A sale, exchange, or other 
mutation of the property, is necessary to the operation of this statute, and, therefore, it can 
be used by those only who by such means have become invested with proprietary rights. 
In this country, at least in so far as the lands held by the seigneurial tenure are concerned, 
the rights of a lender of money under a notarial obligation consist of a mere hen, and is not 
real estate. It is clear, therefore, that such lender of money cannot employ the provisions 
of this statute in order to obtain any additional security. 

There is a possibility of the lender’s securing himself, though in an imperfect manner, and 
with a mere diminution of risk, by stipulating with the borrower that the mere loan of 
money shall not be paid until the borrower shall proceed under the Act to show that he has 
a title in his own person clear of all previous incumbrances. But it is to be observed, that 
these proceedings have in any case the effect only of purging away mortgages or hypotheques, 
and that they cannot destroy any right of property, or even a right of way, or other servitudes 
or easements, and, therefore, in the present state of things, as well a purchaser as a mort- 
gagee may be defeated by rights of a person having an estate of prior date, which would 
continue unaffected by the judgment of confirmation obtained under the statute by a later 
purchaser or mortgagee. 

4. If so, can you suggest any remedy for its defect in this respect ?—There is no remedy 
which I can suggest for the defects of this Act in not foreclosing rights of property and dis- 
covering prior incumbrance, but that of establishing offices for enregistering titles and 
instruments creating mortgages or hypotheques. Some difficulties would necessarily be 
encountered in adapting the system of enregistration to the state of the laws respecting 
property in those parts where the seigneurial tenure prevails, or in making such changes in 
the laws themselves as will render the erection of register offices more easily practicable. 
That these objects are attainable I do not question ; but the consideration of the difficulties 
to be overcome would occupy much time, and would demand the entering into many details 
not suited to the present occasion. 


Quebec, 26 September 1836. (signed) C. R. Ogden, Attorney-general. 


— No. 2. — 
EviDENCE By THE Solicitor-General. 


1. CaN you state what on the average is the expense of putting in force the Provincial 
Act 9 Geo. 4, c. 20, for the discovery of secret incumbrances ?—The average costs on 
obtaining a confirmation of title, when the property is in the city, is about 10/. 10s.; and if 
in the country, from 12/, 10s. to 16/., according to the distance the bailiff has to travel 
to make his publications. This is under the supposition that there are no oppositions to be 
contested ; in such case there would be a detailed bill on each contestation. 

2. Is this Act frequently resorted to, and by what class of persons?—It is frequently 
resorted to by purchasers of real property. 

3. Is it not the case that as a sale is necessary to the operation of the statute, it can be 
used indeed for the security of a purchaser, but can afford no assurance to a lender of money 
on mortgage, if the property continue to be in the same hands ?—The presumption is a per- 
fectly correct one. 

4. If so, can you suggest any remedy for its defect in this respect?—I can suggest no 
such improvement in the Act, as that mentioned in this question. ‘The relief desired could 
only be obtained by establishing register offices; and that is a measure which should be the 
subject matter of a distinct and separate Act of the Legislature. 


(signed) M. O’ Sullivan. 


Of what nature are the liabilities of “ tuteurs,” which are said to create claims which take 
precedence of mortgages, or any other claims or liabilities of the same kind relating to mar- 
ried women or others; could not these claims or liabilities, whatever they be, ‘be made 
special or registered as well as mortgages ?—The mortgages which are established in favour 
of married women and minors are called legal mortgages. 

Legal mortgages, according to the present state of the law, extend to the whole of the real 
or immoveable property possessed by the husband and the tutor at the time of the marriage 
contract, or at the day of the celebration, if there be no contract, or of the acceptation of 
the tutorship (¢utelle ), and the whole of the real and immoveable property which they may 
afterwards acquire. 

As prescription or limitation of time can begin to operate against the legal mortgages 
of a married woman during her coverture, or that of a mmor during his nonage, it appears 
to me that the legal mortgage of a minor could be rendered special without violating 
those principles of justice which watch over his rights until he himself became of sufti- 
ot to defend them. When the tutor or sub-tutor have completed an inventory of 
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the estate of the deceased, the family council, by whom the tutor has been appointed, could 
be again called, and they would upon their oaths point out the immoveables to which the 
legal hypothec of the minor should attach. The tutor is generally a member of the foraih rs 
he is named by his relations, who must be well acquainted with the full extent of his for 
tune, and for whom it must be an easy matter to determine what portion of his real property 
should be registered to secure the nights of his pupil. 'To render thus special the is al 
hypothecs of minors is less repugnant (if repugnant at all) to the principles of public x 
which relate to ¢wtelles than the provisions of the provincial Act of the 9 Geo. 4, c. 20, s. 7 

by which minors are bound to file an opposition within a certain time, in order to preserve 
their privileges and hypothecs in and upon immoveables in respect of which a sentence or 
judgment of confirmation may be applied for; and in default of so doing, such privileges 
and hypothecs are declared to be extinguished. A still more rigid enactment in that behalf 
is to be found in the edict of 1771, upon which the last-mentioned statute is predicated. 


The legal hypothec of a married woman extends to— 


ist. Her dower. 

Dower is either customary or conventional. Customary dower consists in the one half of 
the real or immoveable property possessed by the husband on the day of the celebration of 
his marriage, and the one half of the real or immoveable property which he may inherit in a 
direct line during the marriage. 

Conventional dower is that which is agreed upon between the contracting parties. It 
generally consists of a sum of money. 

_ The usufruct of the one and the interest of the other, constitute the right of the wife, the 
right of property and the capital belonging to the children, if they should renounce to the 
succession or estate of their deceased father. 


2. Her dot dos, which comprises all that is given to her by her parents in her marriage 
contract. 

3. Her matrimonial stipulations (conventions matrimoniales), which comprise all the 
advantages conferred on her by her marriage contract by her husband besides her dower, 
such as the préciput gain de saisie, Kc. 

4, Her reprises, that is to say, her right to the reimbursement of all sums of money which 
may have fallen to her during her marriage as propres, and have passed into the hands of her 
husband, and to the reimbursement of all sums of money which the husband may have 
received by the sale of her immoyeable property, &c. &c. Ke. 


2d. Her right to be indemnified against all obligations which she has contracted with her 
husband. 

One of the extraordinary effects of this right of indemnity is, that the creditor who has the 
signature of the wife with that of her husband, is preferred in the distribution of the proceeds 
of the immoveable estate of the husband to a mortgage creditor many years older, who has 
only the signature of the husband, because he who has the signature of the wife exercises 
her rights, and, by virtue of her legal hypothec, goes back to the date of the marriage 
contract. 

I have obtained in the Court of King’s Bench of this district a decision confirmatory of 
this principle. 

Thus, according to the present state of the law, though A. may have a mortgage on the 
property of B. of 10 years’ standing under the obligation of B. alone, B. may, i collusion 
with C: after a lapse of 10 years, give an undue preference to C. by prevailing on his wife to 
sign with him an obligation in favour of C., who, exercising the rights of B.’s wife, will be 
preferred to 4., and paid before him out of the proceeds of B.’s immoveable property. 

I think that the legal hypothecs of married women ought to be divided into two classes ; 
viz. 

1. Into those which should take rank from the date of the marriage contract, or the day 
of the marriage in the absence of a contract. 

2. Into those which should only date from subsequent periods. 


I should say that dower and dot and matrimonial conventions ought to belong to the first 
class, and whatever should come under the denomination of reprise to the second. 

I would suggest the abolition of the customary dower. ; 

This species of dower has been found to be productive of the most ruinous consequences, 
after many years of apparent security. The douatre préfix, or conventional dower, might be 
well substituted in its stead, and a special mortgage granted upon a part of the immoveable 
property of the husband. : : : 

If the husband have no immoveable property, then let the enregistration take place with 
respect to that which he may acquire, and the mortgage take place from the day of the 
marriage contract. : 

The legal hypothecs of the second class should only take rank from the date of their 
existence, and should not be carried back to the period of the marriage contract, or the day 
of the celebration of the marriage. Thus, the legal hypothec for an indemnity should only 
exist from the day the wife became bound with her husband for the payment of a debt; and 
the purchase-money of an immoveable belonging to the wife and sold by the husband, from 
the day of the sale, or the day of the receipt of the price. The legal hypothec for a donation 
proper to the wife would only date from the day it was made, and so forth. 

With respect to the registration of legal hypothecs, no provisions can be more wise than 
those of the French Code Civile. By 
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By that code the legislator has imposed upon the tutor and the husband the express obli- 
gation of enregistering all legal mortgages upon their immoveable property. 

He has enjoined the sub-tutor, upon his own personal responsibility, to see that the hypo- 
thec be regularly inscribed. He has foreseen the case of the tutor, the sub-tutor and the 
husband omitting to do their duty in this respect, and has invited the law officers of the 
Crown, the parents, the members of the families of the married woman and the minor to 
supply their places. Finally, in the event of the sale of any of the immoveables of the tutor 
or the husband he has ordered, 

1, That the purchasers should deposit a copy of the deed of sale at the office of the pro- 
thonotary of the highest tribunal in the district or arrondissement where the property is 
situated. 

2. That he should, by an instrument in writing, notify as well the wife as the sub-tutor, 
and a law officer of the Crown, of such deposit having been made. 

3. That an extract of such instrument in writing should be posted up in the court-house 
for two months. : } 

4, That during that time the married woman and the minor, or in default of their so doing 
the persons above mentioned, should cause the legal mortgages to be inscribed upon the 
books of the register. 

5. That in the event of no inscription being made within two months, the property sold 
should pass to the purchaser free from any charge or incumbrance, and that guoad such 
property, the legal mortgage of the married woman or the minor should be completely extin- 
guished ; saving to them their recourse against the husbund and the tutor. It would be 
difficult, if not impossible, to add to this solicitude and these injunctions for the suppression 
of legal hypothecs. 


— No. 3.— 


Evipence by Messrs. Moffatt, Penn, and Day. 


1. You are of course aware of one objection which has been urged to the establishment 
of a system of registry, that it would be inconsistent with hens, such as those affecting hus- 
bands, tuteurs and curators, which under the French law attach of themselves to real pro- 
perty. Is it your opinion that obligations of that nature could be, and that they ought to be, 
made subject to registration?—It is difficult to reply satisfactorily to this question with- 
out entering at some length upon a discussion of the character and tendency of the laws of 
this province relating to incumbrances on real estate, and pointing out their peculiar and per- 
nicious influence on the interests of society, as here constituted. 

We shall, nevertheless, confine our remarks within a very narrow limit. 

It will be admitted that in most countries in which the principles of government and legis- 
lation have attracted attention, and been made the subject of serious study, it has been con- 
sidered a matter of paramount importance that titles to lands should be rendered secure, and 
landholders be protected from all occult claims which might interrupt their possession, or 
interfere with their perfect and permanent enjoyment of the rights of property; and, in fact, 
it can scarcely be denied that any system of laws which should fail to provide such security 
and protection, must be regarded as in a high degree defective and unsafe. 

This truth seems to have been felt even in those countries in which general and tacit mort- 
gages have always been looked upon with a feeling of hostility; and in France (where un- 
happily for us such a feeling did not prevail) the multiplied and various efforts made in 
different parts and from time to time, to render mortgages public, evidently show that the 
state of Jaw in this respect, was there considered essentially defective and bad; but bad as 
it may justly have been considered in France, it is worse both in its character and operation 
in Lower Canada. It is worse in its character, because to the hidden incumbrances arising 
from the mere authority of the law, are added the equally hidden mortgages which the dis~ 
honest are by the absence of all penal check on the crime of stellionat encouraged to create. 
It is worse in its operation, because its tendency is to check the transfer of real estate, and 
prevent it from becoming an object of commerce; and this tendency, whatever may have 
been said of it in France, where it was probably designed, is peculiarly injurious to a new 
country, in which every legitimate object of commercial and agricultural enterprize should 
be thrown, without reserve, into the market, and every means afforded to aid the energies 
and stimulate the industry of its inhabitants. 

The application of these remarks to the subject of the question will be made apparent by a 
moment’s reflection. 

It may then be assumed that the evils arising from the present state of the law are un- 
doubted and great. What should the remedy be?—It is fairly to be inferred from the 
number and variety of the measures adopted and modified, abolished or disused in ante- 
revolutionary France, all of which have been superseded under the new régime, that they 
were found madequate to their contemplated object. 

As to three of them, Decret Forcé, Decret Volontaire, and Ratification of Title, we can 
speak from experience, and unhesitatingly declare them to be totally inefiective for pro- 
tecting the mortgagee or securing the purchaser in the enjoyment of his rights. 

The legislation of the most enlightened countries in the world, France heiself included, 
justifies the opinion that public enregistration is the simplest, cheapest and most effective 
remedy which can be devised. 

0.3. In 
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In fact the establishment of registry offices in some pice of the province has already 
admitted their utility. If beneficial to a portion, why should not their benefits be extended 
to the whole ?—“ Because,” say the adversaries of the measure, “ the enregistration of all 
titles and encumbrances relating to real estate, is incompatible with certain important 
branches of our laws ; viz. customary dower, the rights of minors against their tutors, and 
perhaps some others.” 

The question if put upon this footing may assume two different forms, first, Is it true that 
such incompatibility exists? Second, if it exist, are the advantages of the proposed law suf- 
ficiently great to justify a modification or a repeal of the existing one ?—In reference to the 
alleged incompatibility, it may be doubted whether it be so absolute and irreconcileable as 
has Theeh imagined. 

But without now dwelling upon this part of the subject, we proceed to inquire whether 
the advantages of the proposed law be sufficiently great to justify the repeal of the existing 
one ?—We think they are, for the following reasons ; in considering which, it will always be 
necessary to remember that the evil is great, and the remedy proposed the most effectual that 
has been devised. 

The reasons then are these :—First, That the laws which are incompatible with the pro- 
posed one, originated in a society essentially different from our own in its character, its 
policy and its wants, and, as applied to a new country, where the transfer from hand to hand 
of all objects and rewards of enterprize should be unrestricted, are essentially bad; they 
ought therefore to be repealed or modified for this reason alone. 

Second, That, even if they were good laws in themselves, they operate to the benefit of 
only a particular portion of the community, namely, married women and minors, and should 
therefore yield to a law which would be beneficial to the whole; and it may be added, that 
these particular classes would themselves benefit by the change, as the value of real property 
would be increased, and thereby their security be rendered better. 

Third, That the minor’s interests may be protected by another mode combined with the 
proposed law, as perfectly as by the existing law. 

Fourth, That in reference to the nghts of married women, the parties may make a law to 
themselves by contract of marriage, and if they do not avail themselves of this right, ought 
not to benefit under a law which operates hardly upon all other classes. 

It is not new to the laws of Canada that the rights of married women should be super- 
seded and destroyed by other interests. The decre¢ of real property for the satisfaction of 
lods et ventes extniruishes the right of douaire non encore ouverte upon such property. 

If then the interests of married women are but secondary to the interests of one class of 
society, the seigneurs, and are made to yield for their protection, with how much more 
propriety may a modification be demanded, which will afford protection to all classes, and 
tend to the general benefit. 

What is sought in this respect is only the extended application of a principle already 
recognized. 

Fifth, That the system of law now in force offers facilities for, and temptations to, fraud. 
It is consequently injurious to morals, and likely to influence unfavourably the character of 
the people, and should on broad principles be so modified as to lose this tendency and 
assume a contrary one. . 

If, then, the existing laws, incompatible with the proposed one, ought to be changed, 
what changes would be requisite and advisable for best removing this incompatibility ?— 
As to customary dower, it might be altogether abolished, and the parties left to their con- 
tract, which should be enregistered, in so far as it might affect real estate. 

This is a simple and effectual course, and one which we strongly recommend. 

More difficulty might perhaps be anticipated in disposing of the minot’s security against 
the tutor. But this difficulty does not appear to be insuperable; it may be overcome by 
obliging the tutor to give security for a certain sum, dependent on the value of the minor’s 
estate, or the mortgage, which is now general upon all the tutor’s property, for the amount 
of the compte de tutelle might be made special, and be enregistered at the diligence of the 
sub-tutor ; or the mortgage might still remain general, and be for an unlimited amount, yet 
subject to enregistration. 

In this last case, however, the party interested would be able merely to ascertain the 
existence of the encumbrance, not its amount. 

These remarks are applicable to curators also. 

The provisions made by the Code Napoleon, and fully explained and commented upon by 
Merlin, in his Répertoire de Jurisprudence, under the words “ Inscription” and “ Transcrip- 
tion,” have given to France, whence our law is derived, the advantage of a system of regis- 
tration ; but in place of adopting all the formalities observed in that country, we recommend 
the modification of the law of this province, proposed by the bill passed by tlie Legislative 
Council last session, and sent to the Assembly, “ for making all mortgages and hypotheques 
special, for abolishing customary dower (dowazre coutumier), and for other purposes,” and 
the adoption of the system of registry established in the adjoining provinces, and in the 
neighbouring States of America. 

2. Are you aware of the objection which has sometimes been made, that with a system 
of registry, and the facilities which it would give to the borrowing money on landed secu- 
rity, the real estate of the province would soon pass out of the hands of the French Cana- 
dian portion of the community ; and 

3. What, in point of fact, do you conceive would be the result of the system in that respect ? 
—We are aware that the objection stated in the first of these questions is urged by those 
hostile to the introduction of a system of registry, and that an apprehension of the result 
there alluded to is frequently affected. - 

i¢ 
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The existence of any such feeling among the Canadians generally may be fairly doubted, 
and from the information which has come within our reach, we are disposed to believe that 
all the apprehension felt on the subject is confined to that class of the rural population of 
the province which is engaged in other than agricultural pursuits. The men of this class 
exercise a powerful influence over the minds of the Canadiar farmers, and in too many 
instances exercise it for selfish ends. 

In fact, under present circumstances, the farmer is in a great measure dependent upon 
them ; he becomes in almost all instances, more or less indebted to them for those neces- 
saries and comforts of life which are not the produce of his own farm, and moreover he is 
frequently obliged to apply to them for seed grains, and in some instances for small sums 
of money ; upon advances so made an enormous usury is demanded. 

T'pon the loan of seed grain the rate is rarely if ever less than two bushels for one, and 
frequently more. : 

The interest upon cash advances cannot be so easily ascertained; but there is reason to 
believe that it is scarcely less extortionate. 

When it happens, as it often does, that the debtor is unable to realize means for satisfy- 
ing the debt he has contracted, he gives to his creditor an obligation or bond, imposing a 
mortgage upon his farm; and when this mortgage becomes due, if not paid, which is too 
frequently the case, a new obligation with new usury is taken. 

Thus the amount, at first probably small, is augmented to a sum at least sufficient to 
enable the creditor to sue in the court of superior jurisdiction. Costs are added to the debt, 
amounting perhaps to 10/. or 20/., the land is brought to sheriff’s sale (of course a cash 
sale), the neighbours of the unfortunate debtor have no command of money, many of them 
perhaps are in the same situation as himself, the land is disposed of at the parish church 
door, and the plaintiff becomes the buyer at one tithe of its value, and probably much less 
than the amount of his debt. 

This is a process constantly going on, and one which, it is evident, a class of the com- 
munity considerable in wealth, numbers and influence has a most direct and powerful inte- 
rest in perpetuating. 

It is among these men that a sincere apprehension is felt of the effects likely to arise 
from the establishment of a system for securing the publicity of mortgages. 

It is among them that such a system is feared; because it would afford the farmer a 
facility in raismg money upon fair terms, and at once take him from their hands. 

The facts upon which the foregoing remarks are founded, are not of a doubtful character ; 
they are a matter of common notoriety, and cases might be pointed out in which individuals 
have thus become possessed of 20, 30 and 50 farms, wrested from the poorest and most 
needy of the country inhabitants. 

It would be too much to say that these men have not by artful workings'upon the sim- 
plicity of the Canadian character, availing themselves of a seclusion from all sources of true 
information, and of the national prejudices which unfortunately exist among us, induced 
the people to believe that the effects of a system of registry would be such as alluded to by 
the second question ; but we are fully convinced that after a short experience of its opera- 
tion, all feeling of distrust would be dissipated, and they would regard the institution as 
fraught with the highest advantages. 

Thus far the second and third questions have been answered in reference merely to the 
existence of any feeling of apprehension on the part of the Canadian people. 

We would now remark that such apprehension, however generally it might be supposed 
to operate, is totally groundless. 

It is hoped that the introduction of a system of registry will bring with it an increase of 
capital, give an impulse to enterprise, and render immoveable property of a greater, more 
certam, and more available value than it now is; that is to say, it will render every Cana- 
dian farmer who is the proprietor of the land which he tills, a richer man; and it is difficult 
to comprehend by what process of reasoning it can be shown that increasing a man’s means 
will be likely to ruin him. 

The same causes which will give him a facility in borrowing, will also afford him a like 
facility in paying ; and further, these same causes will go far to remove the necessity for bor- 
Towing at all; and if through misfortune or improvidence it should sometimes happen that 
the debtor’s farm must be sold, he will at all events have the benefit of a competition in 
the market, and will enjoy a better chance of obtaining its reasonable value than he can 
now have. 

This argument against a system of registry appears almost too absurd to be combated, 
for it amounts, in fact, to an assumption that the increased prosperity of the province and 
the enhanced value of its lands will be injurious to them, by whom far the greater portion 
of those lands are held, and whose interest is the most broadly and deeply involved in that 
of the country. 

But if the apprehensions alluded to were well founded, it cannot be conceded that they 
constitute any reasonable argument against a system of registry. 

It is admitted even by those most hostile to the measure, that its effect will be to intro- 
duce capital into the country. 

It is capital that we require, “ but,” say our opponents, “ it will do more, it will intro- 
duce a British population, who will become possessed of our lands.” This might be fairly 
urged, if Canada were a dependence of the crown of France instead of that of Great Britain. 

But surely a measure, the worst features of which, even as stated by its adversaries, is, that 
it will introduce British capital and British subjects into a British colony, is not open to 
any grave objection. It is undoubtedly the duty of the Government to place all its sub- 
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jects upon an equal footing, and to secure to all equal rights and advantages; if with this 
perfect equality one individual, or one class of individuals, obtain superiority in wealth or 
power, it is the natural and just meed of superior industry or intelligence ; and it certainly 
will not be contended that the probable existence of such superiority can justify the perpe- 
tuation of a state of things obviously hostile to the prosperity of the province, and at vari- 
ance with the rules of common honesty. 

4. Have you any statements you wish to adduce in answer to any of the other objections 
commonly urged to the institution of registry offices, such, for instance, as that they would 
be very expensive and troublesome, repugnant to the feelings and habits of the people, and 
lead to the disclosure of the affairs of private families?—Registry offices are sought be- 
cause they would lessen the trouble and expense. We cannot see wherein they can be 
repugnant to the feelings or habits of the people ; they would only be resorted to by persons 
desirous of borrowing money, or acquiring property, and would facilitate their operations in 
obtaining the loans they might require. 

5. Do you adhere generally to the provisions of the bill passed by the Council last ses- 
sion, but lost in the Assembly, “ for making all mortgages and hypotheques special, for 
abolishing customary dower (dowaire coutumier), and for other purposes ” ?—Information on 
the point referred’to in this and other questions may be collected from the evidence taken 
by the Legislative Council, a copy of which has been handed in to the commissioners, 

6. Are there any improvements you could suggest in the bill, or do you think there are 
any modifications which might conduce to passing it through the House of Assembly, with- 
out sacrificing what you consider its usefulness ?—The objects of that bill were to prepare 
the way to the establishment of registry offices, and to enable persons to acquire undoubted 
titles to landed estate, and any modification of the bill which would interfere with those 
objects, would impair the usefulness of the measure. 

7. Is not the abolition of customary dower one provision which would be viewed with 
dissatisfaction generally by the inhabitants of French origin ?—In point of fact, customary 
dower is at present abolished in many if not in most instances, by the parties entering into a 
marriage contract. 

8. Since the establishment of registry offices in the townships, has capital flowed into 
them in greater abundance than before !—Yes; and the value of lands therein has nearly 
trebled, a result not to be exclusively ascribed to the establishment of registry offices, but 
which they have most essentially contributed to produce. 

9. Are there as yet any banks established in the townships?—There are two bank 
agencies in the townships, one at Stanstead and one at Sherbrooke, recently established. 

10. Is more money lent on mortgages there than in the seigneuries ?—There can be no 
question that money would be lent on mortgage much more readily where registry offices 
exist, than where they do not; and as one instance in proof of this, it may be stated that 
Mr. Moffatt having been lately entrusted with a sum to invest in mortgage security, for the 
benefit of a third party, after making inquiries found it necessary, in justice to the party 
interested, to make the investment in ape Canada. 

11. Have the farmers any facility of obtaining money on their notes of hand, or on the 
credit of their growing crops ?—Not that we are aware of any further than has been explained 
in the answer to the second question. In reference to the fourth question in, the general 
interrogatories on this subject, we should prefer the remedies being applied by the provincial 
legislature, and did we entertain any hope that relief could be afforded from that source, we 
should deprecate any interference in the local affairs of the province by the Imperial Parlia- 
ment; but past experience deprives us of the hope that the wants of the public in this 
respect will be attended to by the assembly of the province ; and in the absence of a general 
and comprehensive measure, such as the union of the provinces of Upper and Lower Canada, 
which would in time afford adequate protection to the great interests of the colony, we see 
no way of obtaining the system of registration required in the province, except by the inter- 
vention of the Imperial Parliament. 


— No. 4. — 


PAPER on HyrotuEQueEs, communicated to the Commissioners of INQUIRY 
by W. Walker, Esq., Montreal. 


Tur system of hypothecation which obtains in this province, has mo necessary or 
acknowledged connection with the feudal holding of lands therein, and may be amended and 
modified to the extent required by the British population, without assailing any justly che- 
rished principle of its institutions, or operating a detriment to the real interests of any class 
of its people. eid e 

Aware of the gross frauds perpetrated by debtors under the existing system, the peti- 
tioners are desirous of rendering such frauds impracticable for the future ; and they see no 
other means of doing so, than by giving to the hypotheque a certain public and special a 
racter, that is to say, requiring that every description of hypotheque, with the aS ot 
that which is created by the judgment or sentence of a competent court of J ustice, and whic ; 
is known to the laws by the denomination of the “ hypotheque judiciare, should be specua 
upon property particularly designated, and that the existence of every description of ie 
theque should be susceptible of being made known by means of an inscription upon a pubic 


recister or registers. 
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The hypotheque ought to result not merely from the nature or character of the debt, or 

the instrument by which the obligation is contracted, except im particular cases which 

artake of a privileged character, but also from an adherence to the formality of an 
inscription. 1 ; 

The principle of giving publicity and speciality to hypotheques is conservative of property ; 
it tends to the promotion of public and private credit, of morality and good faith. 

The general and clandestine hypotheque, sanctioned by the laws in force, impairs the value 
of property, and is destructive of confidence and good faith. ; 

Without rendering inscriptions of hypotheques special, and giving to them publicity, the 
security contemplated to the creditor and to the public at large is illusory. An immoveable 
is taken as a pledge to secure the payment of a debt, or the fulfilment of an obligation ; but 
the precaution is useless if unaccompanied by an entire security ; and this is impracticable, 
unless the creditor has it in his power to verify the incumbrances, if any, to which the pro- 
perty is liable. 

Under the present system, the hypotheque extends over all the property of the debtor, 
present and future. Its defects have been endeavoured to be met here, as they were in 
monarchical France, by letters of ratification. These letters, in both countries, have proved 
insufficient ; and in the latter country, more efficient provisions have been recently intro- 
duced. 

The faculty of creating a legal or conventional hypotheque, ought, in every instance, to be 
limited to the property present. The security of the future property can be obtained by 
means of proceedings which the creditor is at all times at liberty to adopt; the credit of the 
debtor ought not to be paralyzed by an excessive or unlimited hypothecation. Property, as 
it is successively acquired, ought to be the common pledge of all the creditors then in being; 
none of them in principle ought to possess a preferable or exclusive claim upon a security 
not in existence when he contracted. 

In requiring a general system of registry, the British population are not alone guided by 
what is due to the interests of trade. They are not desirous that commerce should 
draw to itself all the capital which is susceptible of being laid out. They think it fitting that 
agriculture and other branches of industry, which equally conduce to the prosperity of a 
people, should possess a facility of drawing to themselves a portion of the disposable pro- 
perty of a country. They consider that a wise government has an interest in every class of 

its subjects; that the husbandman, the mechanic, and the gentleman, as well as the 
merchant, fill their places, have their provinces in society, and ought equally to be the 
objects of its attention and favour. 

This province is agricultural as well as commercial. Capital is as necessary to one branch 
of industry as another, and its legislation should be so directed as to secure to each equal 
facilities in raising means for its successful prosecution. 

In any system of registry which may be adopted, the following objects ought to be kept 
in view ; namely, that the purchaser of real estate should know himself to be secure, and 
be afforded the means of promptly, and without hazard, discharging the obligations he may 
assume towards the vendor ; that the latter equally should be enabled to receive promptly, 
and without sacrifice, the consideration of the sale; that, in the event of incumbrance, he 
should have it in his power, promptly and without sacrifice, to appropriate in whole, or in 
part, such consideration in discharge of any hypotheques he may have created upon the 
property ; that the proprietor of an unencumbered real estate should possess all the credit and 
advantages derivable from a public knowledge of its being free from burthen; that the owner 
of an immoveable, hypothecated for the security of a debt, should derive from the system a 
means of acquiring a credit equivalent to the value of such property, over and beyond the 
claims by which it is encumbered ; that the capitalist desirous of investing his funds, and 
all others entering into engagements, should find a prompt and effectual way of arriving at 
a knowledge of the means of those with whom they deal; that the law should assure to 
them the guarantee which they may acquire ; that such regulations should be adopted, as 
that the man of bad faith could not dispose of what did not belong to him, nor delude the 
paity with whom he transacts by a fictitious credit; that solvent debtors should have the 
means of establishing their solvency to the satisfaction of their creditors, and thereby avoid 
the ruinous consequences attendant upon the enforcement of legal remedies. 

Any system which shall offer the foregoing advantages, and remove the risk to purchasers 
and capitalists, would render real estate more greedily sought after, would increase the com- 
petition at public sales, and raise every property to its true value, with reference to its local 
and other advantages ; and capitalists finding a perfect security for the loan of money upon 
immoveables, would be satisfied with a smaller premium. Hence a double advantage would 
arise; the wants of agriculture would be more readily supplied, and the interest of money 
would diminish in proportion as the securities for its-repayment were enhanced. 

The desired advantages can only flow from adopting the principle of rendering mortgages 
special, and giving to them publicity. 

A system approaching to that which is desired by the British population was not a novelty, 
even in those countries where the laws were akin to those of this province ; it existed in 
many parts of France, coutumier, at an early period; in some of the provinces which were 
added to France in the reign of Louis 14, and in several of the countries conquered by the 
arms of the republic. It has frequently been sought to restore this system in France, of 
which an example will be found in an edit of Louis 14, of the month of March 1673 ; 
but the endeavours of public spirited men in that country were defeated by prejudices, by 
the times, and by the selfish interests of extensive landed proprietors, seeking to evade 
their creditors. 
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If any inconvenience can attach to the system which establishes the publicity of speciality 
of hypotheques, the same is common to both systems, and are more sensibly felt in that 
which admits of general and clandestine hypothecation. 

The latter system, in fact, defeats the very objects which are contemplated by a system 
of hypothecation. 

In commercial transactions, the comparatively brief duration of the loan, the superior ad- 
vantages, the greater promptitude by which satisfaction can be enforced, and the odium 
which attaches to a breach of engagement, will always draw to commerce a large share of 
capital for investment. 

These advantages must operate to the depression of agriculture, and the other interests of 
pereae if in loans upon the security of real estate, and the other transactions which are 
referable to that description of property, the inferivrity of advantage is not met and com- 
pensated by the facility and security of the investment. 

Real estate is included in the transactions of society for the purposes of alienation, to 
secure the payment of money lent, or to ensure the fulfilment of obligations, and it is essen- 
tial for all these purposes to give to the transaction a character of safety, without expensive 
and embarrassing forms. 

In consequence of the total absence of security to lenders or purchasers of property under 
the present laws, instances are without number where the farmer or agriculturist, unable to 
obtain a temporary advance of money, has been prosecuted for amounts infinitely below the 
actual value of his property, and has seen his real estate sacrificed for the satisfaction of the 
debt and costs established against him, a calamity which a proper system of registry would, 
in almost every instance, have protected him against. 

There are three descriptions of hypotheques known to the laws of this province, the legal, 
the conventional, and the judicial. In the first class, for their number and importance, are 
the hypotheques légales. Amongst them are, 


1st. That of the wife upon the property of the husband, for the security of her various rights. 
2d. That of the minor, or of the interdicted, upon the property of the tutor or curator. 
3d. That upon the heir accepting a succession sous benefice d’inventaire. 

4th. That upon the public servant for the fulfilment of his trust. 


In the second class are the hypotheques conventionelles, which may be subdivided into 
engagements for a sum certain, and obligations undetermined, either on the score of amount 
or extent, or because they are dependent upon an uncertain condition or event. Of the 
latter description are the obligations of guarantee, in the event of a total or partial eviction 
in the cases of sale or partage; obligations contracted upon a condition uncertain, suspen- 
sive or resolutory, and obligations susceptible of being ascertained at a period more or less 
distant, or of being determined with more or less certainty. 

In the third class are the judicial hypotheques, whens a great number are undetermined 
or uncertain. They are undetivhiiasd when the judgments carry a condemnation for sums 
to be afterwards liquidated, for restitution of fruits, or for damages and interests, for the 
rendering of an account, for eventual guarantees of an uncertain extent. 

The judicial hypotheques which are uncertain, are those under judgments which, by means 
of appeal, may be reduced or set aside. 

Hence it is clear, that the extent of vague, general and undetermined hypotheques is im- 
mense, and that the husbands, tutors, curators, and those accountable for public monies, far 
exceed the borrowers upon mortgage, or those who are likely to become such. 

From the nature of the obligations which are guaranteed by legal hypotheques, the latter 
are, of necessity, of long continuance. 

The obligations created in favour of the wife only cease with the rupture of the nuptial 
tie; those in favour of minors, at the time when the compte de tutelle has been rendered and 
settled ; those in favour of the interdicted, during all their lives; those to the state, so long 
as the public servant is in office, or proves a defaulter. 

The conclusion is obvious, the larger share of immoveable estate, under the existing sys- 
tem, is encumbered with indeterminate hypotheques, and consequently it is difficult, if not 
impracticable, to arrive at the situation of the greater number of properties. None of the 
undetermined hypotheques can be reduced to anything approaching to certainty by an estima- 
tion. To give them a mere publicity, without rendering them also special, would accomplish 
but little for third parties, to whom it would be useless to know of the existence of an hypo- 
theque, without also declaring its amount or extent. ; 

It is certain, that in some parts of the Netherlands, where the hypotheque was required to 
be exhibited upon a public register, and the immoveable designated, neither the hypotheque 
judiciare, as created by a judgment or sentence, nor the hypotheque conventionelle, as arising 
from a notarial act, was recognized. The hypotheque of Belgium partook of the English 
mortgage ; it was a species of alienation, attended with most of the results of an absolute 
sale. In that county also, the hypotheque légale or tacite was nearly, if not altogether, 
unknown. 

An edit of 1611 assumes no other hypotheque tacite to have existed in Flanders and the 
other Belgic provinces than that of the fisc. Me ae 

In Prussia a like system obtained ; there were public registers containing a description of 
every real property, with its mutations ; all Aypotheques, as being assimilated to alienations, 
were inscribed thereon. 

The formalities required in the Belgic provinces imprinted upon the hypotheque a character 
of publicity and of speciality, which afforded to all persons acquiring property or accepting 
obligations a means of testing the existence of incumbrances. k 
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An edit of Louis the 14th, of the month of March 1673, aimed at extending to France 
some of the advantages of the Belgic legislation in this respect. This edit established public 
offices, where creditors by hypotheque were bound to register the amount and nature of 
their claims. Hypotheques enregistered upon the property present of the debtor, within four 
months from the date of the titles of acquisition, and within a like period from the time when 
other property subsequently came to the debtor, took precedence of hypotheques anterior, or 
even privileged, which had not been enregistered. Creditors, by virtue of an acte authen- 
tique, were allowed a delay of four months, in the case of the debtor’s decease, to obtain, by 
means of enregistration, a preference over other creditors. The hypotheques, not enregistered, 
ranked in the order of date upon the remaining property of the debtor. From the necessity 
of enregistration, however, were exempted the legal hypotheques upon the properties of hus- 
bands, tutors, and those accountable for public monies. This law proved inoperative, the 
most extensive class of claims being those which were uncertain and undetermined. 

The edit in question was revoked by another promulgated in the followmg year, in oppo- 
sition to the sentiments of the most enlightened statesman of the day, but in deference to 
popular prejudice. The acknowledged abuses arising from the revival of the old system led 
to the use of the decret volontaire, in imitation of the decret forcé. It protected, to a certain 
extent, the interests of purchasers; but the risks which attached to the lender upon the 
security of real estate were in no degree diminished. ‘ 

An edit, similar in some respects to the provincial statute now in existence for the ratifi- 
cation of titles, was promulgated in 1771. 

This edit required purchasers to give notice of their acquisition during two months, and to 
signify their contracts to such creditors as should have lodged their oppositions within that 
period ; the proceeding closed in letters of ratification, This edit, however, excluded certain 
hypotheques légales from its operation. Letters of ratification, under the edit of 1771, in hike 
manner as under the provincial statute, extinguished all claims, whether of minors, of inter- 
dicted persons, of absentees, of communities in mortmain, of wives under coverture, saving 
the recourse of all against the tutors, curators, administrators or husbands, who had neglected 
to protect their rights. There was, however, an exception in favour of the douaire non ouvert, 
whether customary or conventional; and the rights of the substitute, during the lifetime of 
the party grevé, as partaking of a right of property, were also protected. 

This edit was framed to protect the sale only, and not the hypotheque of property; but it is 
eae as practicable to inscribe an hypotheque as to file an opposition to a confirmation 
of title. 

There are three different systems of hypothecation which may be adverted to. That of the 
Roman law, which admitted neither of publicity nor speciality, and which, modified by 
the provincial Act for the ratification of titles, 1s the system of law actually in force in 
Canada. 

That of the edit of 1771, which, for a limited object, that of securing the purchaser, 
admitted the publicity without the speciality, and which, to_a like extent, has been lately 
introduced amongst us; and that of the reformed system of France, which admits equally of 
publicity and speciality in the case of the hypotheque conventionelle, and of publicity in the 
cases of the hypotheque légale and the hypotheque judiciare, excepting only the hypotheque 
légale of the minor, and of the interdicted upon the tutor, and of the wife for her dowry 
and matrimonial conventions upon the property of the husband, which subsist indepen- 
dently of inscription. 

The latter and most effective of the three systems, if rae here in its fullest extent, 
would prove inadequate to the exigencies of the country; it affords an unnecessary degree 
of protection to the hypotheque légale. In no instance should any transaction in society, 
except in the case of a judgment, operate a general and undistinguishing hypothecation of 
property present and future. 


The following are the principal features of the system of hypotheque recognized by the 
present Code of France: 

Of privileged claims upon real estate, there are, 

1st. The vendor for the payment of the price. 

2d. The lender of money towards the acquisition. 

3d. Co-heirs upon the property of the succession for the guarantee of the partage or divi- 
sion, and the soulte or retour. 

4th. Architects, builders, masons and other workmen employed to construct, rebuild or 
repair, but only provided a proces verbal shall have been previously drawn up, establishing 
the state of the property, and the extent of the alterations or repairs ; and also provided that 
an estimation shall have been made within six months after the completion of the work, the 
privilege, in no case, to extend beyond the improved value of the property. 

5th. The lenders or those who shall have advanced money to pay or reimburse the builder, 
&c. Amongst creditors the privileged claims can have no effect upon the immoveables, 
unless rendered public by an inscription; and they rank only from the date of such 
inscription. 


The co-heir or co-partageant preserves his privilege upon the shares which have fallen to 
the others for the soulte et retour, or the price of the licitation, by an inscription effected 
within 60 days from the partage or adjudication, during which interval no hypotheque is 
allowed to take preference to his prejudice. 

The privilege of architects, builders, &c. dates from the inscription of the proces verbal, 
which precedes the work ; but to render this effectual, both procés verbaux, that which pre- 
cedes and that which is required after the completion of the work, must be enregistered. 
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Creditors and legatees demanding a separation of the property of the deceased, preserve 
their claims thereon in preference to the creditors of the heirs or other legal representatives, 
provided such claims are enregistered within six months from the date of the succession 
deferred ; previously to which period the property of the succession cannot be affected to their 
prejudice. 

The assignees of any of the claims enumerated stand in the situation of those from whom 
they deduce title. 

All these claims continue to partake of an hypothecary character, although the formalities 
required to their validity have not been fulfilled ; but they only take effect against third 
parties from the date of the inscription. 

The hypotheque légale or judiciare attaches upon the property of the debtor, present and 
future. No hypotheque conventionelle is valid, unless in and by the instrument which estab- 
lishes the debt or obligation, or by another posterior to it, the property upon which it is 
intended to attach shall be specially designated. Property in futuro is thereby excluded, 
but the hypotheque may, by a subsequent instrument or instruments, accompanied by inscrip- 
= be rendered available upon other property, as it is successively acquired by the 

ebtor. 

To the validity of the hypotheque conventionelle, it is also essential that the debt should be 
to an amount certain, and established by the instrument; but if the claim is conditional or 
contingent, or undetermined as to extent, the creditor is held to enregister to an amount 
estimated and declared. 

Amongst creditors the hypotheque in general dates only from the inscription. 

The hypotheque, as already stated, exists independently of inscription in favour of the 
minor or interdicted from the day of the tutor or curator’s acceptance of the trust ; of the 
wife for her dotal property and effects, and matrimonial rights, from the day of the cele- 
bration of the marriage; but with respect to dotal effects accruing by inheritance or succes- 
sion, or donation made during the marriage, the hypotheque only ranks from the period of 
the succession deferred, or of the donation taking effect; for her indemnity on the score of 
obligations contracted, or the replacement of her propres alienated, from the date of the obli- 
gation or sale. Husbands and tutors are bound to give publicity, by means of inscription, to 
the legal hypotheques, which in those characters attach upon the property, and failing to do 
so they incur the penalties of stellionat. 

The subrogé tutor is also bound to attend to the inscription of the hypotheque légale upon 
the property of the tutor. Failing any neglect in this respect, the duty of inscription de- 
volves upon a public officer. 

The relations of the husband or wife, those of the minor, the wife, and minor themselves, 
may cause the inscription to be effected. q Re. 

It is competent to the parties in and by the contract of marriage to limit the hypotheque 
to certain property, to the exclusion of the rest. The same restriction may be adopted in 
the case of tutors, with the assent of the friends and relatives assembled. ; 

While there exists no inscription upon the property of the husband or tutor, it is still in 
the power of the purchaser to extinguish the Aypotheque in favour of the wife for her dotal 
property, reprises et conventions matrimoniales, and of the minor for his tutor’s gestion, by a 
compliance with the forms enumerated in the 2194th and 2195th articles of the code. 


From the above synopsis it appears that, under the present system in France, the conven- 
tional hypotheque is special and public. ; 4 

Neither specialty nor publicity is required to give effect to the hypotheque légale of the 
minor or interdicted, or of the wife; their claims, however, except that of the wife for douarre 
non ouvert, are subject to be barred by a compliance with the formalities indicated in the 
2194th and 2195th articles of the code. A gy 

The hypotheque judiciare must be rendered public by inscription. 

The hypotheque of the wife for every claim except dower, and of the minor or interdicted 
upon the property of his tutor, may be extinguished by a proceeding somewhat analogous to 
that by which a confirmation of title is obtained in Canada. 

Two reasons have been assigned, and correctly, for restraining the generality of hypo- 
theques, the facility with which they are in general assented to by the party contracting, 
without reflecting that they must impair his credit, and operate to the detriment of the public 
interest, which is best consulted by removing“obstacles to the transmission of estates, and 
the accumulation of several hypotheques upon the same property, with the consequent accu- 
mulation of expenses attendant upon a discussion. 

Conscious of their inability to sustain the system now in force in Lower Canada, its par- 
tizans recognize the necessity of publicity ; from which, however, they would withdraw the 
hypotheques légales and judiciares; but if publicity is advantageous, it should extend to 
every description of encumbrance, and the hypotheque légale, as well as the conventionelle, 
should be special. : 

No amendment of the system which shall exempt legal and conventional hypotheques from 
publicity and specialty, and the hypotheque judiciare trom publicity, will meet the views ot 
the committee. Husbands and tutors form no inconsiderable part of society ; and the un- 
known and undetermined hypotheques which attach to their respective characters, do actually 
embrace a large portion of the real property of the country. If, however, specialty should 
be denied to the hypotheque légale, it ought not to extend to the property present. 


In the opinion of this committee the following rules might be adopted with safety. The 
nature and situation of the immoveable should be indicated in the instrument which creates 


the hypotheque conventionelle. From this it would follow that the future property could ue 
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be hypothecated by the same instrument. A like exclusion of the future estate ought also 
to be pronounced with respect to the hypotheque légale or tacite. 

With respect to the judicial hypotheque, it may safely be permitted to extend to all the 
property of the debtor, present and future, within the limits of the district or county where 
the creditor shall cause his judgment, or other act creative of a judicial hypotheque, to be 
recorded. 

With respect to the hypotheque légale, it would be expedient to specify the property upon 
which it shall attach, and the party for whose benefit the right is created should be pre- 
cluded from taking any other or additional security by way of hypotheque. 

It is fitting that the hypotheque, which is acquired upon the property of a tutor or hus- 
band, and every other legal hypotheque, should be determined by an inscription, and be 
confined to the property designated therein. In such a case the tutor or husband, or other 
party liable, would retain a credit upon the score of his unencumbered estate ; but if the 
hypotheque continues general as it now is, his means of borrowing or acquiring credit must 
depend altogether upon the impression of his personal integrity. 

henever, by the contract of marriage, it is provided that no hypotheque shall be created 
upon the property of the husband, or only upon one or more immoveables designated, to 
the exclusion of the rest, then and in such case it would follow that the real estate of the 
husband, or such part thereof as may have been not designated, would be free and exempt 
from any hypothecation in favour of the wife for her dotal property or effects, reprises and 
conventions matrimoniales, and all other rights. 

The same principle ought to apply to the case of the tutor whenever in and by the acte de 
tutelle, the hypotheque in favour of the minor or interdicted person is limited to such real 
estate as may be designated therein. 

It is byno means so difficult as it is generally imagined to record an hypotheque upon the 
property of a husband or, tutor. 

In the one case the relatives of the parties assist at the writings, the property of the 
husband can hardly fail to be known to them. In the other case the tutor is generally a 
member of the family, selected by its other members, who ought to be acquainted with his 
means. They also ought to know upon what property the hypotheque should attach. 

With respect to the husband, the property upon which the hypotheque is created should 
be designated in the contract of marriage ; and with respect to the tutor, in the act creative 
of the tutelle, subject in either case to be reduced upon due cause shown, at the instance of 
the husband or tutor, or of their creditors respectively. 

The hypotheque for the benefit of minors and interdicted persons should attach upon the 
property of the tutor or curator from the day of his acceptance of the trust, provided the 
acte de tutelle or curatelle be enregistered within four months thereafter; but in no instance 
should an hypotheque be allowed upon the property of the subrogé tutor. 

The hypotheque in favour of married women for the restitution of their dotal property and 
effects, reprises et convention matrimoniales, should attach upon the property of the husband, 
specially designated from the day of the marriage, provided the contract of marriage be enregis- 
tered within four months thereafter; and the hypotheque for indemnity on the score of obli- 
gations contracted with or at the instance of the husband, if such should be retained in 
consideration of the protection which is due to a woman under coverture, should take effect 
from the date of the obligation, provided the same be inscribed within four months thereafter, 
and not otherwise; reserving to the wife, however, under every circumstance, the benefit of 
any inscription made by the creditor in whose favour she has obliged herself upon the pro- 
perty of her husband. 

It shall be imperative upon all husbands and tutors to give publicity to the hypotheques 
created upon their property, by inscribing the contracts of marriage and actes de tutelle, by 
means whereof such hypotheques have arisen upon the register of hypotheques in the same 
manner as may be required for other hypotheques. 

Although it may be said that under the proposed reforms neither the wife nor the minor 
would have any security, inasmuch as the duty of inscribing the hypotheque would attach to 
those whom it is intended to affect, that is to say, the husband and the tutor, it is to be 
remarked that under the edit of 1771, both the wife and the minor lost their remedy, if 
those to whom their interests were confided failed to oppose the granting of letters of ratifi- 
cation. 

If it is objected that neither the husband nor the tutor have any interest in registering the 
respective acts, it might be rendered incumbent upon the notary who receives the marriage 
contract, to give it the necessary publicity by means of inscription, and upon the public 
officer who receives the acte de tutelle to do the like. 

If for the security of an hypotheque, whether conventional or legal, the inscription shall be 
found to embrace an excessive mass of property, the debtor or party liable, or any other 
creditor interested, should be at liberty to reduce the security, consideration being had for 
the amount of the claim, if fixed, or for its probable extent, as in the hypotheques légales, 
already described ; and in the case of the judicial hypotheque when uncertain or unde- 
termined. 

The privilege of the bailleur de fonds upon the immoevable sold for the price, should in every 
particular be assimilated to an hypotheque conventionelle, and be subjected to the formality of 
registration. 

The privilege of the builder, “entrepreneur,” of the workman or repairer, “ ouvrier,” and of 
him who has contributed to the purchase, should also be assimilated to an hypotheque con- 
ventionelle, and be subjected to the formality of registration. 

The deed or instrument of concession of land from a seignior to a “ censitaire,” should be 
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enregistered, as in the case of all Aypothcques conventionelles, and the mutation creative of 
lods et ventes imscribed in like manner, unless that with respect to the pecuniary obligations 
imposed upon the censitaire by the deed of concession, a prescription much shorter than that 
which is now admitted by law, shall be troduced. 

Every instrument creative of an hypotheque, whether legal or judicial or conventional, 
should be lable to re-inscription at the expiration of every ten years, failing which the 
hypotheque arising from the first inscription should be divested, and the claim of the parti- 
cular creditor pestponed to those of other creditors, using diligence to inscribe. 

The petitioners, aware that petitions were in the last session presented to two branches of 
the legislature upon the subject which this inquiry embraces, have given their attention to 
the proceedings had upon those petitions, and in particular to a bill introduced into the 
Legislative Council, having for its object the making of all “ mortgages and hypotheques 
special, for abolishing the customary dower, and for other purposes.” 

The proposed law provides that from and after the 1st day of January 1837, no contract 
of marriage, donation, act, deed in law, or instrument in writing, to be made and executed 
before notaries or a notary and witnesses, according to the laws of the province, shall have 
the effect of creating a privilege, mortgage, hypotheque, or incumbrance upon any real estate 
in parts of the province where register offices are not as yet by law established, in fief or 
seigniory, en franc-alleu noble or en roture, or under any other denomination of seigniorial 
tenure, or where the original tenure has been converted into that of free and common soccage 
or franc-alleu roturier ; or where immoveables are held under the soccage tenure, unless the 
writing shall specially set forth and describe the property intended to be made subject to 
privilege, mortgage, hypotheque, or other incumbrance ; and also set forth and contain the 
specific sum or sums of Hees intended to be secured ; that from and after the same date, 
no marriage shall have the effect of creating the customary dower, but that from thenceforth 
the same shall cease to exist; that no writing, such as alluded to, whereby a special prefix 
dower, douaire, dowry, dot, shall be stipulated or provision made for any other marriage 
rights, shall create any incumbrance upon real estate in respect of dower, dowry, matrimonial 
reprises and stipulations, or other marriage rights, unless the immoveables whereon the same 
are intended to attach shall be specially set forth and described, and the sum or sums of 
money for the security, whereof the security is established, declared ; that all immoveables 
which from and after the 1st of January 1837, shall be sold under execution, or in respect of 
which any sentence or judgment of confirmation of title shall be rendered, shall from the 
date of such sale or confirmation respectively be liberated from all privileges, mortgages, 
hypotheques and other incumbrances, save only such as shall be specially reserved in the 
deed of sale or confirmation, the rights arising from entails, “substitutions,” and the cens et 
rentes, and other seigniorial burthens. 

The British population of the province would gladly receive a law to the above effect, 
as an instalment of the claims they have put forward. It may not be irrelevant in this 
place to allude to the law of mortgage or hypotheque as it exists or did lately exist in the 
state of Louisiana. 

Mortgages there are, as with us, of three classes ; first, conventional, as resulting from an 
express agreement in writing between the debtor and creditor ; judicial, resulting from a 
judgment against a debtor; and tacit or legal mortgages, which exist by virtue of the law 
alone; as for example, that of the minor upon the property of the tutor, which takes effect 
from the day of his appointment ; that of the wife on her husband’s estate, for the restitu- 
tion of her dowry and dotal effects, and for her security and indemnity in other respects. 
Many other tacit mortgages of a similar description are enumerated in the revised code of 
the state. 

Conventional and judicial mortgages have no effect against third persons until recorded or 
registered in the office of the recorder of mortgages ; no public notice by registry is required 
to give legal mortgages effect against third persons. : 

These last attach upon the immoveables present and future of the debtor; the evil how 
ever was partially remedied by legislative enactments in 1803. 

Mortgages are either general or special ; general when they affect all the immoveables of 
the debtor, present and future; special, when they affect only special property. 

On failure of payment of the sum secured by mortgage, the remedy of the creditor varies 
according to the evidence of his right and the situation of the property. 

Ifthe contract be evidenced by an authentic act, that is, an act passed before a notary 
public and two witnesses, it is considered as importing a confession of judgment, and the 
creditor, on making oath that the debt is due, obtains from a judge in chambers a summary 
order of seizure and sale, and the property is sold as under legal process. This course 1s 
pursued when the property is still in the possession of the debtor; but if alienated, a judg- 
ment must be first obtained, even when the title is authentic, and the seizure must be pre- 
ceded by the oath of the creditor as to the existence of the debt. A previous notice must be 
given to the third possessor, who has a limited time to declare his option of paying the debt, 
or relinquishing the property to be sold. __ oy ; , 

Any provision to carry into effect the views of the British population would prove inef- 
fectual, unless an oftice for the registration of all instruments in writing, by which immove- 
able property shall or may be transferred, disposed of, or encumbered in any way, were 
established in each district or county of the province ; and it should be rendered impera- 
tive upon every person now entitled to rank upon real estate, either by mortgage, hypo- 
theque, or privilege, to record his or her claim within a certain period. ; ; 

All acts, deeds in law, or instruments in writing, intended to convey, alienate, bind or 


affect immoyeable property to be executed from and after the passing of any law pene 
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wisdom of the legislature may adopt, should be enregistered ; failing which, they should 
rove ineffectual as respects the security contemplated by the parties. 

The machinery of any Jaw of this description may be partly drawn from the Act of the 
11th Geo. 4, c. 8, intituled “ An Act to establish Registry-oftices in the counties of Drum- 
mond, Sherbrooke, Stanstead, Shefford and Missisquoi,” amended by an Act passed in 
the 1 Will. 4, c.3. As collateral to the question discussed in the preceding pages, 
attention eught to be directed to the consequences which, in nomberless instances, flow 
from the matrimonial community of property, “communauté de biens,” in rendering the 
husband who, by successful personal exertions and unwearied efforts, has accumulated an 
easy competence, liable upon the decease of his wife, and in the absence of any issue 
of their marriage, to admit her heirs to a participation of his property, and to enrich strangers 
at the expense of one-half of his earnings ; the obligation to return the, perhaps, unfilial 
conduct of his children by accounting to them for one moiety of his estate in right of 
their mother. The tacit incumbrance created upon his property by his administration of 
the share aceruing to his minor children in the same right, which, in the case of him who 
has embarked in commercial pursuits, and eventually proved unfortunate, enable his children 
to sweep the whole of his remaining property from the hands of his just creditors, who 
may be ignorant of his domestic engagements. ; ; 

The petitioners submit it as their opinion, that the community of property, “ communauté 
de biens,” should be abolished with respect to all marriages to be hereafter contracted ; 
that all real and personal estate, which, under the present system, would fall into the 
community, should be held and taken to be the property of the husband, to be liable to 
all his engagements, to form a part of his succession, and to be subject to his last testa- 
mentary dispositions ; and that the power of testamentary bequest which is now enjoyed by 
the wite should be confined to property accruing to her “ en nature de propre,” and such 
personal estate as may be bequeathed or gifted to her own separate use, and invested in 
such a manner as that the distinction between her property and that of her husband may 
be preserved, so as not to effect injuriously the obligations contracted by the latter, on the 
strength of property apparently subject to his disposal and control. 


— No. 5.— 
Report and Evipence of Lecisnative Councit on HypotuHeoues. 


Tue special committee to whom was referred the petition of certain inhabitants of the 
city and district of Montreal, respecting the state of the law relating to the creation of 
incumbrances upon real estate in this province, and praying for the establishment of regis- 
ter offices therein, with instructions to inquire into the subject matter of the said petition, 
and to report thereon by bill or otherwise, and to whom was also subsequently referred, 
the petition of certain inhabitants of the city of Quebec on the same subject, having atten- 
tively considered the said petitions, and weighed the testimony upon the subject, derived 
from various individuals resident in different parts of the province, have agreed upon the 
following report :— 

Your committee, without conceiving it necessary to enter into any lengthened reasoning 
upon a subject whose determination mainly depends upon conclusions to be drawn from 
facts, beg to state, generally, that whatever cenduces to prevent fraud, expose deceit, and 
render the daily transactions between man and man secure and certain, is an object of the 
greatest importance. 

Your committee consider that the introduction of foreign capital into a new country, 
whose principal wealth consists in its agricultural and natural products, must materially 
promote its general prosperity, by encouraging the active energies of its inhabitants, and 
extending their means of improvement, not only to land actually under cultivation, but 
likewise to the unsettled portions of the country; and that the advantages derivable from 
its introduction will be greatly increased, by means being at the same time afforded for its 
retention within the country. 

The general results of agriculture and commerce are so biended and connected together, 
that any increased facilities extended to the one become sensibly felt by the other, while 
depression in the hke manner is equally influential in its effects upon both. 

If, therefore, the landed property of a country could be made to contribute to the 
advancement of its general interests, and the introduction of foreign capital could promote 
that desirable object, it clearly becomes expedient to render its transfer from hand to hand 
secure, expeditious and economical ; for this purpose it is requisite, that the written docu- 
ments upon which titles to land in every civilized community depend, and to which the 
capitalist looks for protection, as wel! as proof of the holder’s right beyond the fact of his 
possession, should not be liable to be defeated, either by other documents being kept out 
of sight, or by the impossibility of procuring all the information necessary to ascertain the 
validity of the title, and the freedom of the property from tacit or conventional incumbrance. 
It also follows, that means should be afforded by the law for the protection of capitalists 
against the effect of any documents which, for the want of the use of such means, hare 
not been brought to their knowledge. 

Your committee conceive, that the establishment of offices in the seigniorial parts of 
tle province for the registration of titles toland, and the incumbrances created thereon, is 
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the only effectual mode of attaining the above-mentioned objects, and of remedying the 
evils of which the petitioners complain, but they are also sensible that their establishment 
would be encompassed with difficulties, unless previous modifications are made in certain 
particulars of the existing law relating to real estate, which would in a great degree remove 
the obstacles to the general measure, without endangering existing interests, or creating 
too sudden an innovation in a long established system of jurisprudence. 

Even if the introduction of these modifications should be productive of more inconve- 
nience, or attended with greater difficulty than your committee now see any reasonable 
ground to apprehend, they still believe that the inconvenience and the difficulty will be 
greatly counterbalanced by the benefit to accrue from the change. 

In order to assist their inquiries upon the subject matter contained in the petitions sub- 
mitted to them, your committee have extensively circulated amongst persons whose know- 
ledge and experience were considered useful, a series of questions relating to the general 
measure, and the matters of detail connected with it; the substance of the evidence and 
information derived from these various sources, your committee now submit to your 
Honourable House. 

It is generally admitted that under the existing system of !aw it is impossible to ascer- 
tain the freedom of any landed property in the seigniorial parts of the province from incum- 
brance, or the extent to which it may be incumbered, and that the only means avuilable to 
persons desirous of purchasing real estate or of lending money on the security thereof, are 
ist, The integrity and honour of the seller or borrower; 2d, The general report respecting 
his estate or property ; 3d, The proceeding of a décret for a sheriff's title by suit at law ; and, 
lastly, The obtaining of a judgment of confirmation of title under the act for the more effec- 
tual extinction of secret incumbrances. The two former means are evidently not to be 
relied upon, from numerous instances of fraud and destructive loss detailed in the testi- 
mony adduced before your committee, and the two latter are also equally inetticacious 
from affording no relief against the operation of dower, an evil which has been productive 
of serious injury, and which is generally admitted to be of the greatest magnitude. The 
delay and expense of both these measures are so great, that they are resorted to only where 
the real estate is of considerable value, and it is established that even these limited means 
of protection are not participated in by the inhabitants of the country parts from the ope- 
ration of the above causes. The evils of the present system are moreover fully proved by 
the numerous hypothecary actions constantly instituted against the possessors of real 
estate, who were in profound ignorance of the existence of the incumbrance until the action 
was instituted against them. 

In consequence the resort to the act for a judgment of confirmation, or to a suit at law, 
for a décret is but partially efficacious in its operation, limited in practice to real property 
of considerable value, not available to the inhabitants of the country parts, does not disen- 
cumber real property from the worst evil of the present system, and is attended with great 
expense and loss of time. 

Nor can the searches and investigations which are made use of previous to investments 
heing effected by loan or purchase, satisfactorily ascertain the safety of the title or the 
freedom from the incumbrance of the real property in question, because prudence cannot 
guard against representations whose falsehood it is at the time impossible to distover. It 
is moreover stated that from the expense and delay with which these investigations are 
attended, they are generally neglected by the peasantry, to the ruin of themselves and fami- 
lies in many instances, and that transfers of real estate are not only impeded but frequently 
prevented. 

By the establishment of registry offices, means would be afforded of arriving at a know- 
ledge of all incumbrances on real property and the recurrence of fraud be prevented. By 
substituting a safe, ready and economical mode of transfer in the place of the present 
cumbrous and expensive system, capital would be attracted to and retained in the country, 
and real estate, now much depreciated, be enhanced in value, while the great interests of 
agriculture and commerce would be promoted and the general welfare advanced. 

The disclosure which would be afforded by these offices is considered by the evidence in 
general as most desirable, while its disadvantages would be of temporary duration, only— 
operate in individual instances and solely affect the fraudulent and dishonest. ‘That though 
it might be productive of pain and mortification in some cases, the general good is of 
paramount importance, and that the apprehensious entertained of unnecessary exposure 
are ill-founded and futile ; for it is in evidence from the registrars of the counties where 
the registry system prevails, that though few transactions of any amount take place in the 
counties without reference to the books of registry, no instance has occurred in their expe- 
rience since the establishment of those offices, of the disclosure of mortgages or incum- 
brances having been required except for actual purposes of sale or loan; they also state, 
that great and universal satisfaction is entertained by all who have occasion to take advan- 
tage of the registry, that real estate in all the counties has been greatly enhanced in value, 
transactions therein much facilitated, and that its expense is trifling and no delay is 
incurred. 

It is further urged, that the partial advantages resulting from the necessity of the preseut 
public registration in the several prothonotaries’ offices of wills, donations and other legal 
instruments bearing substitutions, demonstrate that neither inconvenience nor evil can 
arise from disclosure. 

It is generally stated in evidence, and it must be evident that a character of suspicion 
has from these causes been cast upon landed property in general, whether incumbent or 
not, by the difficulty of ascertaining the existence of this fact, and many instances oe 
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recorded in the evidence of the total inability of obtaining loans upon real estate the most 
free and unincumbered. 

It is the general impression of those who from personal knowledge and experience are 
most competent to judge, that the difference in the habits, manners, language and laws of 
the inhabitants of Lower Canada, are of partial effect only in inducing emigrants to prefer 
settling themselves in Upper Canada and the United States, and that this marked prefer- 
ence proceeds principally from the want of security for their investments in this country, 
and from the delay and expense incident to the obtaining of even the partial protection of 
a décret or a judgment of confirmation. 

The evidence forcibly insists on the advantages that would result from the rendering of 
all mortgages special, the abolishing of customary dower and particularizing marriage rights 
of every kind. Customary dower has been the fruitful source of many of the evils com- 
plained of, and though it might have been intended to assure a provision for the widow and 
the orphan, it will be apparent by reference to the testimony that its retention is inappli- 
cable to the present condition of this province. 

The evils of the present system regarding tutors and curators are also exhibited, and the 
remedy proposed consists in requiring specific security to be given by both. 

Your committee have thus laid before your Honourable House, the substance of the 
testimony adduced betore them; they also have exhibited the evils of the existence of gene- 
ral and legal mortgages, the preference so often afforded to fraud and deceit, over honesty 
and integrity, the liability of land in the hands of a bond fide purchaser, to mmcumbrances 
both tacit and conventional, of which he had no notice ; that these evils surround all trans- 
actions of sale andloan, as regards real estate, with great hazard and difficulty, and that 
the only legal means of relief, the décret and judgment of confirmation of title, are, from 
the great expense and delay incident to both, not generally resorted to, and only afford 
partial security. 

Your committee are seusible of the advantages to flow from the establishment of register 
offices in the seigniorial parts of this province, but at present they are only disposed to 
prepare for their introduction in the removing of the obstacles in their way, by making 
such modifications and changes in the law, as are best fitted to attain the desired end ; 
namely, ist. By rendering all mortgages special. 2d. By entirely abolishing customary 
dower, and making all marriage rights of whatsoever nature special and particularized. 
3d. By requiring that all claims, by privilege or mortgage, under any title or by any meams 
whatever, including dower, upon real property advertised for sale by the sheriff, in virtue 
of a writ of execution, or advertised for a judgment of confirmation of title, shall be 
brought forward by opposition, within the time now limited by law in such cases. 4th. By 
allowing no mortgage or incumbrance to be created by deed or instrument in writing, 
unless the same shall have been executed by a notary resident in the county, in which 
the real property intended to be mortgaged is situated; and lastly, By requiring notaries to 
furnish certified statements of mortgages upon proper application made to them for that 

urpose. 
; Ronn committee, therefore, submit the expediency of introducing a bill before your 
Honourable House, providing for the modifications of the law above suggested, which, 
if adopted by the legislature, would prepare the way for the admission of the general mea- 
sure of registrations, whenever it shall be deemed expedient to bring it forward. 

With respect to the other reference made to your committee, the measure herein recom- 
mended will embrace the prayer of the petition of certain inhabitants of Quebec, so far 
as it is at present deemed expedient to advance towards the attainment of the more limited 
application of the system of registration prayed for in this instance. 

All which is, nevertheless, humbly submitted. 


Committee Room, (signed) G. Moffatt, Chairman. 
16 February 1836. 


Sir, Committee-room, Quebec, 19th January 1836. 

1 am directed by tie special committee of the Legislative Council, to whom has been 
referred the petitions of certain inhabitants of the cities and districts of Quebec and Mon- 
treal, respecting the state of the law relating to the creation of incumbrances upon real 
property, and praying that register offices may be established, te transmit to you the 
questions herewith enclosed, and to request that you will be pleased, at your earliest con- 
venience, to send me your answers thereto, for the information of the committee. 


I have, &c. 
(signed) Charles de Léry, jun., C. A. L. C. 


Series of Questions ordered to be put by the Select Committee of the Legislative Council, 
respecting the State of the Law relating tothe Creation of [ncumbrances upon Real 
Property, &c. 


1. Is it possible in the present state of the law in this province, as it regards incum- 
brances on real property in the seigniories, to be certain that a property is not subject to 
mortgages or incumbrances, or to what extent it is so subject ? 

2, Are there any and what means of discovering that every instrumert affecting the title, 
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or creating or producing an incumbrance on the property, has been produced, or is known 
to purchasers or persons intending to lend money on the property ? 

g. Have you known instances where parties purchasing real property, or lending money 
on the security thereof, have been subjected to loss or the risk of loss, or have been 
deprived of such property or of their security thereon, by the discovery of prior mortgages 
or incumbrances, not disclosed to them by the venders or debtors, and which they could not 
discover at the time of purchasing the property, or of lending the money on the security 
thereof? . 

4. Are there not many actions Aypothecaires instituted in every superior term of the 
King’s Bench of this province, and in a large proportion of such actions are not the defen- 
dants ignorant of the mortgages which such actions are intended to foreclose ? 

5. Is it not the practice, in very many cases, to resort to the act provided for the extinc- 
tion of secret mortgages or incumbrances on lands, or to adopt other means, and incur 
considerable expenses to obtain protection against secret or concealed mortgages or in- 
cumbrances ? 

6. Are not numerous searches, inquiries, and investigations of titles and family arrange- 
ments made previously to any purchase or mortgage, for ascertaining as far as possible the 
safety of the title and the freedom from incumbrance ? 

7. What is the expense incurred in obtaining a confirmation of title under the Act 
9 Geo. 4, c. 20, to provide for the more effectual extinction of secret incumbrances on lands, 
and the time usually consumed in obtaining the judgment of the court? 

8. Would or would not a county register, showing, with respect to lands in the county, 
what mortgages, charges or incumbrances, or other conveyances have been made, and 
which of them have been satisfied or cancelled, afford a protection against the risk arising to 
purchasers or mortgagees from the concealment of such incumbrances? State the grounds 
of your opinion for the affirmative or negative of this question. . 

g. Would not the operation of such a register tend greatly to prevent or to check 
the commission of frauds by such concealment of mortgages or incumbrances? State 
the grounds of your opinion for the affirmative or negative of this question. 

10. Would not such a register tend very much to diminish the time and expense 
eee the obtaining a secure-title on purchasing property, as well as on lending money 
thereon. 

11. Do you consider that the disclosure which a register would afford of mortgages 
and incumbrances would be productive of more evil or good? State your reasons for an 
affirmative or negative opinion on this question, with any particular facts on which such 
opinion may be grounded. 

12, Do you think that the disclosure, by such register, of family arrangements and 
settlements, would be productive of more evil or good? State your reasons for an athr- 
mative or negative opinion op this question, with any particular facts on which such opinion 
may be grounded. 

13. Have you known evils ‘to arise, or have you not on the contrary known advantages to 
be derived from the facilities afforded by the necessity of enregistering wills, donations 
and other instruments, in ascertaining the dispositions of real property, or incumbrances 
thereon? State your reasons for an affirmative or negative opinion on this question, with 
any particular facts on which such opinion may be grounded. 

14. Would not such a register be beneficial in aiding creditors to ascertain the true 
circumstances of the real estate of their debtors ? 

15. Have you known instances were parties were unable to obtain money on the security 
of their real property, though actually unincumbered, or only partially incumbered, by 
reason of the impossibility of satisfying persons who would otherwise have been willing 
to lend money, that such property was not subject to incumbrance, or was only so in 

art? 

16. Would the establishment of register offices in the seigniories favour commerce at the 
expense of agriculture, or to conduce to the prosperity of both? 

17. Are you not of opinion that the impositions and frauds to which the difficulty of 
discovering mortgages and incumbrances gives rise, and the delay incident to the obtaining 
of confirmations of title, prevent emigrants from the United Kingdom settling in greater 
numbers in the seigniories, and induce them to give a preference to Upper Canada and the 
United States, were register offices are universally established ? 

18. Would it be productive of more good or evil to provide by law, that in future 
mortgages shall be special and not general ? 

19. Is it advisable to retain the douatre coutumier, or to abolish it, and to provide by 
Jaw, that in future all rights of dower shall be particularised and be specially applied ? 

20. Have you known instances of the fraudulent application or dissipation of estates 
confided to the management of tutors and curators elected in conformity with the existing 
law, and of losses thereby occasioned to the persons for the care of whose property such 
appointments were made ? 

21. Would the object of the law be more effectually attained, if tutors and curators 
oe ass to give special security by themselves or sureties in the amount required by 
the judge ? 

a Would it not be productive of much public convenience, and facilitate transactions, 
in real property, if the judgments rendered in the several districts and the ministerial acts 
performed by the judges, whereby mortgages or incumbrances on real property are created 
by the operation of law, were required to be registered without delay in the prothonotary’s 
office in the district of Quebec ? 

ANSWERS 
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Answers of James Holmes. 


To the 1st Query.—It is not possible. 

‘lo the 2d.—There are no means. . 

To the gd—I have known many such instances, but am not sufficiently master of the 
fac s to be able to detail them. 

To the 4th._—I am unable to speak to these questions. 

To the 5th.—It is usual so to resort or to adopt other means incurring expenses, in order 
to obtain the limited protection, which the law now affords. 

To the 6th. ---Without doubt. 

To the 7th.—I cannot say. 

To the 8th.—The concealment of such incumbrances being prevented by the enregis- 
tration, protection against risk would necessarily be afforded. 

To the gth.—Concealment being prevented by the registry, the commission of frauds 
would be prevented. 

To the 10th.—It would. 

To the 11th.—I can see no evil of which it would be productive: those only would 
complain who were desirous to practise fraud. 

To the 12th.—I can see no evil that would arise from such registry. Individuals might 
desire that family arrangements should not be disclosed, from motives of delicacy, but 
certainly no evi] could thence arise. A great good should not be prevented by mistaken 
feelings of delicacy on the part of a few individuals, 

To the 13th.—It is palpable that advantages must be derived from such facilities. 

To the 14th.—Certainly. It would be the means of preventing the recurrence of frauds 
which grow out of the present system. 

To the 15th —I have; great injury is done to the possessors of real estate from that 
impossibility: they are thereby deprived of the means of improving their property by the 
erection of buildings or otherwise. 

To the 16th.—In my opinion, no doubt can exist that both interests would be benefited. 

To the 17th.—I am of that opinion, and the evil is a subject of general conversation 
and reprobation. 

To the 18th.—It would be productive of much good, and I cannot discern how evil can 
be apprebended. : 

To the 19th.—It is highly desirable to provide by law for the particularization and 
special application of all rights of dower. 

To the 2oth.—I have no personal knowledge of such instances. 

To the 21st.—I should think so. 

To the 22d.— Registry offices would not afford the same advantages, unless some mea- 
sures of this kind were adopted. 


Answers of H, Hughes, Esq. 


To the 1st Query.—The present law as it is, it is impossible. to know what incumbrances 
are on real property. 

To the 2d.—The only means of discovering any incumbrance on property would be by 
enregistering all sums borrowed on property. 

To the 3d.—I heard of several instances of the kind. 

To the 4th.-—I believe there are. 

To the 5th.—I cannot say. 

To the 6th.—I believe so. 

To the 7th.—I cannot say. 

To the 8th.—I believe a county register would be higlily beneficial. 

To the gth.—{ certainly think 1t would. 

To the 10th.—Certainly. 

To the 11th.—It would be productive, in my opinion, of more good than evil. 

To the 12th.—Certainly of good to an honest person. 

To the 13th.— Cannot say. 

To the 14th.—Certainly yes. 

To the 15th.— I have not, but have heard the case often represented. 

To the 16th.—I should think it would be advantageous to both. 

To the 17th.—Cannot say. 

To the 18th.—Should say yes. 

To the 1gth.— Yes. 

To the 20th.—No. 

To the 21st.—Cannot say. 

To the 22d.—I think it should be registered by the prothonotary of each district. 


Answers of the Hon. H. W. Ryland. 


All that I can say at the present moment, in answer to the foregoing questions, gene- 
rally, is, that 1 am decidedly of opinion the establishment of offices for the enregistration 
of all incumbrances and mortgages on real property throughout the province, is in the 
highest degree desirable, and that such establishments would greatly contribute to the wel- 
fare and prosperity of His Majesty’s subjects in the province of Lower Canada. 
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Answers of Jos. F. Perrault, Prothonotary at Quebec. 


ae To the 1st Query.—Yes, by making inquiries in the offices of notaries residing in places 
"where the properties are situate, and by the informations which the parties interested 
No. 5. ought to give 


‘To the ad. —Yes, as above. 

To the 3d.—No, or if instances of this have happened, it must have been by the fault of 
the creditor, who must have neglected making the proper researches. 

To the 4th.—I cannot answer this question. I am not at the head of the prothonotary’s 
office for the superior term ; it is Mr. Burroughs. 

To the 5th. Same answer as the last. 

To the 6th. —I do not think so. 

To the 7th.—I am not aware. 

To the $th.—It might for the first years, but after a few years the expense of making 
these researches would be so considerable that no one would have recourse to this means. 

To the gth.—Undoubtedly, but not with greater effect than the law of Stellionate. 

To the 10th, —Not in my opinion, 

To the 11th.—It would certainly injure the merchants in debt, and deprive them of the 
means of retrieving themselves from their difficulties by their labours. 

To the 12th.—I think so. The secrets of families ought to be kept concealed. A dis- 
closure would destroy the peace, and be the dishonour of families. 

To the 1gth.—These enregistrations are productive of good and often of evil, as the 
animosities of law suits. 

To the 14th.—They could no more do so than at present. 

To the 15th.—I know of no instance of this; there are, however, lenders of money so 
cautious that they take many securities when they lend, besides their mortgages. 

To the 16th.—I do not think that the establishment of register offices would be favour- 
able to either. 

To the 17th.—I cannot think that. 

To the 18th.—I am of opinion that a special mortgage without derogating to the general 
is the best. 

To the 19th.—I am in favour of the dowaire coutumier, such as it is established by law. 

To the 20th.—I do not recollect of any at the moment, but the thing is possible. 

To the 21st.—Yes, by means of securities, but always recollecting that the father and 
mother are the natural tutors to their children, who cannot be under a 1 safer care. 

To the 22d.—The enregistration of these public acts cannot be productive of evil by the 
great publicity that that would have given them. 


Mr. Edward Burroughs’ ANSWERs. 


To the 1st Query.—It is not possible, I think, in the actual state of the law in this pro- 
vince, as it regards incumbrances. on real property in the seigniories, to be certain that a 
roperty is not subject to mortgages ur incumbraiaces, or to what extent it is so subject. 

To the 2d.—There are no other means of ascertaining that an instrument affecting a 
title, or creating an incumbrance on property, bas been produced, or is none, to purchasers 
or persons intending to lend money on property, except by examining the repertoires of all 
the notaries of the province, and many other public documents authenticated, deposited of 
record in the offices of the different clerks of the province. 

To the 3d.—As prothonotary, I have had occasion to know of several cases where parties 
having purchased real property, or lent money on the security thereof, have been subjected 
to loss, or the risk of loss, and have been deprived of such property, or of their security 
thereon, by the discovery of prior mortgages or incumbrances, not disclosed to them by the 
vendors or debtors, and which they could not discover at the time of purchasing the pro- 
perty, or of lending the money on the security thereof. 

To the 4th.—Yes. 

To the 5th.—In many cases it is the case. 

To the Gih.—Yes ; there are many. 

To the 7th.—The expenses incurred in obtaining a confirmation of title under the Act 
9g Geo. 4, c. 20, amount to the sum of 5/. 6s. 8d., which is paid to the printer, attorney, 
prothonotary and bailiff, inclusive of the printer’s bill; and four months, and sometimes 
more, are required to obtain the said judgment. 

To the 8th.—A county register for the purposes specified in this question, would afford 
to purchasers protection against the risk arising from concealed mortgages and incum- 
brances. The details ordered by the different laws regulating register offices in this part 
of England where they are established, in France, and in the United States, and particularly 
in the part called New England, are not sufficiently known by me; but having always 
heard those who have the benefit of such establishments speak most advantageously of 
them, I am in favour of them, provided they are established on a principle which will meet 
the general object of the society, both commercial and agricultural, 

To the 9th.—Most undoubtedly it would, provided that the law establishing new register 
offices do require that all secret incumbrances now existing, and those to be hereafter 
enacted, be entered, and the abolishment of all tacit incumbrances, by which all hypotheques 
to be hereafter created, would be special hypotheques. 

To the 10th.—I think it would. 

To the 11th.—I believe that such a register giving the means of making the discovery of 
mortgages, would cause more good than evil, inasmuch as the capitalist would be enabled 

to 
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to learn with more certainty whether real estate, upon which he should feel disposed to 
lend money, or other securities, was anywise incumbered anterior to the date of his mort- 
gage. The advantage in a country like this, of bringing the nominal value of real estate 
into circulation, under proper checks, must be evident, in my opinion, to the most superfi- 
cial observer. To me, it appears that vast and rapid improvement would immediately 
follow, in increasing the value of the individual estate upon which such advances and secu- 
rities shall have been made, thereby rapidly increasing and extending the real value of the 
fonds, and creating greater security for the creditor. It would be particularly beneficial 
in a commercial point of view, in affording the young enterprising and hardy subject of the 
country, where capital is yet so difficult to be obtained, the means of competing to the 
extent of his capacity with our more fortunate, but no more deserving, neighbours. 

To the 12th.—I do not think that the discovery by such a register of family arrange- 
ments, or even of the arrangements of companies formed for commercial purposes, as it may 
be found necessary to enrol, can in the aggregate be injurious, but, on the reverse, benefi- 
cial, The object of such an office must be considered, when looked at in its enlarged and 
liberal sense, for the public good, and in acceding to which, families and companies ought 
to be considered as private individuals, subject to bow with submission to such an effect. 
The honest and upright, in his individual capacity, or as a member of a firm or company, 
can have very little objection to expose to the scrutiny of the world, when and where 
necessary, the state of every fair and honest transaction. None others ought to be pro- 
tected by law, to the prejudice of the whole community. 

To the 13th.—l am of opinion that no inconvenience whatever has resulted from the 
necessity of enrolling last wills and testaments, donations and other instruments, now by 
law required to be enrolled in this province, in establishing a disposition of real estates, or 
of mortgages thereupon ; and | am of opinion that great inconvenience has resulted there- 
from, in affording to individuals interested in obtaining such information, a point certain 
where to apply and obtain.the information requisite, applicable to such matters. 

To the 14th.—I am of opinion that such registers will be found advantageous in putting 
creditors in a position to establish the real and true situation of the real estate of their 
debtors. 

To the 15th.—It has often come to my knowledge that individuals having extensive real 
property have not been enabled to raise money to any considerable amount upon the secu- 
rity thereof, arising out of the impossibility or great difficulty there exists in establishing 
that such estate was free from mortgage, to the extent required of the security in question, 
such circumstances come to my knowledge incidentally in my official situation almost daily. 

To the 16th.—I am of opinion that the establishment of one office of this description, in 
a central situation in each of the districts or counties of this province, would not tend to 
favour commerce at the expense of agriculture, but would tend on the reverse greatly to 
extend the former, with the increase of the latter. 

To the 17th.—I can only give an opinion upon this question founded on general rumour, 
that from the idea which is gone abroad, and obtains, particularly in Great Britain, capita~ 
lists of every description, under the view that money cannot be safely placed on real estate 
in this country, in consequence of the great difficulty of discovering mortgages and other 
real incumbrances affecting such estate, are not disposed to any extent to give preference 
to this province over Upper Canada or the United States, where register offices are univer- 
sally established. 

To the 18th.—My opinion is strongly in favour of mortgages, hereafter to be created, 
becoming special in the place of general as at present; proper provision being, however, 
first made by law to secure, in an efficient manner hereafter, a variety of rights at present 
secured under the head of tacit mortgages. 

To the 19th.—A special enactment, in default of a written contract of marriage, might 
with propriety be made, whereby a douaire either coutumier or préfiz, might be created upon 
a certain portion of the real estate possessed by the husband upon the day of his marriage, 
as, and for a partial support and protection of his wife and children, subject, however, to 
such limitations and restrictions as the legislature should devise. 

To the 20th.—I have no personal knowledge of the matters or fact contained in this 
question ; there is, however, in my opinion, a great laxity in the law of the country, parti- 
cularly so far as regards the security which ought to be given by tutors and curators for 
the faithful discharge of their duties as such, and in the want of proper authority and a 
particular tribunal, before and to which they should be frequently required to account and 
exhibit an entire e¢at or statement of the interest subjected to their administration in such 
quality ; for the want of some such provision (and this opinion is derived from my official 
position), I am satisfied that great losses are incurred by minors and others whose estates 
have been administered by tutors and curators in this province, under the existing laws, 
without adequate security. 

To the 21st.—I am of opinion that legislative provision may be so made as to secure 

the due execution of the duties of tutors and curators, in requiring them to give proper 
security, and in pointing out the manner in which their duties, in a general point of view, 
shall be performed, and also in requiring them to frequently lay before a proper officer or 
tribunal a clear but concise view in all things relating to the estate committed to their 
administration. 
_ To the 22d.—In all cases where judgments and ministerial acts of a judge, whereby it is 
intended by law that mortgages should be created, shall have been given or rendered, it 
would very much tend to public and private convenience, that such judgments and acts 
should be duly enrolled in some one office, for that purpose designated by law. 
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Answers of S. Gerard, Esq. of Montreal. 


To the 1st Query.—I do not think it possible. 

_ To the 2d.—There is no means of ascertaining that every instrument affecting the title, 
or creating an incumbrance on property, has been produced, for there may exist incum- 
brances on it of which the actual proprietor and the previous possessor were ignorant. 

To the g3d.—I know many instances where the parties have sustained heavy losses by 
purchasing and lending money on real property, owing to the concealment of prior mort- 
vages and incumbrances, and have suffered considerably in both respects. 

To the 4th.—I believe there are; but as I seidom attend the court, I cannot say to what 
extent. 

To the 5th.—Such a course is very generally, but not invariably, pursued. 

To the 6th.—People are much stricter now than they formerly were in their inquiries into 
the safety of titles, but they are not unfrequently influenced in their purchases and invest- 
ments by their previous acquaintance with the character and fortune of the seller. 

To the 7th.—It costs about 10/. to 12/, to obtain a confirmation of title, and five to 
eight months are consumed in obtaining the judgment of the court. 

To the 8th.—A county register, for the purposes specified in this question, would afford 
to purchasers and mortgagers the fullest protection against the risks arising from concealed 
mortgages and incumbrances. The negligence and omissions of those on whom it is in- 
cumbent to cause them to be registered, might occasionally produce injury to families, but 
by no means commensurate with the benefits that the establishment of county registers 
would produce. 2 

To the gth.— Undoubtedly it would, for there could be very little inducement to commit 
a fraud which could not remain long concealed. 

To the 10th.—It would abridge both loss of time and expense. 

To the 11th.—I consider that such disclosure would produce much good, as it would 
give solidity to the credit of the proprietor, and remove the doubts and uncertainty that 
exists on the mind of the lenders. It would enable the former, should he require it, to ob- 
tain wherewith to improve his property or discharge family claims on it, and the latter 
would be able to place his money in security. 

To the 12th.—I do not think that the disclosure by such register would produce any 
evil, for those who have no interest in family arrangements and settlements might be de- 
barred access to them, and those who have, ought to be allowed to inspect them. 

To the 13th.—I have not known evils to arise from the necessity of enreyistering wills, 
donations and other instruments, but it prevents fraud and concealments by executors and 
others. 

To the 14th.—It would. 

To the 15th.—I have known many instances where parties were unable to obtain money 
whose property was only partially incumbered, because that fact, but not the extent, was 
known ; and many people dislike questioning a person about the state of bis affairs. Ihave 
repeatedly declined making large investments for my friends in England for the reasons 
I have assigned. 

To the 16th.—It would undoubtedly conduce to the prosperity of both. 

To the 17th.—I am of opinion that the want of confidence in titles in the Lower Province 
is a strong inducement for emigrants, who would otherwise settle in it, to proceed to the 
Upper Province and the United States, where register offices are established. 

To the 18th.~--It would be productive of good to provide by law that in future all mort- 
gages shall be special. 

To the 19th.—It is advisable to abolish the douaire coutumier, and to provide by law that 
all future rights of dower shall be particularized, and be specially applied. 

To the 20th—! know many instances of loss occasioned to persons when estates were 
confided to tutors and curators, elected in conformity with the existing law, owing to their 
wasting and mismanaging the property entrusted to them. 

To the 21st—The law would be more efficient than it is if tutors and curators were 
required to give reasonable security for the faithful discharge of their trust, and if hérifters 
sous bénéfice d’inventuire were subject to a similar regulation, it would be a great relief to 
creditors, whose property they get possession of, 

To the 22d.—I do not think it indispensably necessary that the judgments rendered, and 
the ministerial acts performed by the judges in the several districts, should be registered at 
Quebec, as they can be obtained at the prothonotaries’ offices in the districts where they 
were rendered and performed, without much trouble or inconvenience. 


Answers of J. D. Gibb. 


Sir, Montreal, 25th January 1836. 

I have to acknowledge the receipt of your letter, dated the 1th instant, directed to me 
by order of the special committee of the Legislative Council, to whom was referred the 
petitions of certain inhabitants of the cities and districts of Quebec and Montreal, respect- 
ing the state of the law relating to the creation of incumbrances upon real estate, and 
praying that register offices may be established, and I now beg leave to hand you annexed 
ny answers to the questions proposed for the information of the committee. 

Lam, &e. 
(signed) James Duncan Gibb. 
Charles De Léry, jun. Esq. C.C. L.C. Quebec. . 
» 
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To the 1st Query.—It is not possible in the present state of the law, applicable to lands 
held under seigniorial tenure in this province, to be certain that property 1s not mortgaged 
or incumbered. The existence of simple mortgages for debts contracted may be disco- 
vered by a purchaser advertising for a judgment of confirmation on his deed of acquisition, 
but this proceeding gives him no relief from the claims of dower or from substitutions. 

To the 2d.—There are no means of discovering that every document has been produced 
and made known at the time a holder of property is borrowing money on mortgage. 

To the 3d.— Numerous instances have occurred where parties purchasing real property 
or lending money on the security thereof, have been subjected to loss, and if all such had 
been recorded there would be sufficient to form a volume. 

My father, many years since, lent Major Murray 800/., and took a mortgage on the 
seigniory of Argenteuil; when the property was sold, mortgages of older date were pro- 
duced, and my father lost his debt. He lost many large sums in nearly a similar manner, 
which he often spoke of. I was then very young, and particular cases have escaped my 
recollection, except that of Major Murray. 

Several properties were brought to sheriff sale last year at the suit of De Rouville, 
plaintiff, against Monjeau, curator to the late Philip Byrne ; part of his claim was a very 
old mortgage which he always thought secure, but I had an ojder one, being balance of an 
obligation per 1,000/., dated in 1816, and was therefore paid first by the judgment of 
distribution in June last, leaving the plaintiff but a small sum on account of his claim. 

In the year 1832, I was induced to advance 50/. upon a transfer of part of the balance 
due on a sale made by Mrs. Stansfield to Alexander Kirk, of a property on the Papineau- 
road, near this city; but finding since, that there exists a previous mortgage of 60 /., I doubt 
the possibility of collecting the sum due me. 

To the 4th.—I cannot say to what extent actions hypothecaires are instituted in the supe- 
rior terms of the Court of King’s Bench of this province, but think there must be a great 
many. I instituted one against Michael O’Meara for a mortgage due me by John Bland, 
which was not made known by the latter to the former at the time of the sale; I obtained a 
judgment against him on the 19th October 1831, for 54/. 18s. gd. with interest and costs, 
which he was thereby condemned to pay, unless he, the defendant, chose rather to quit and 
deliver up, abandon (délaisser), the said lot of land to be sold in due form of law in the 
possession of the curator, who shall be appointed to the dé/aissément to the highest and best 
bidder, to the end that out of the proceeds of the said sale the plaintiff may be paid the 
principal sum, interest and costs of the suit, or part thereof, according to the sufficiency of 
the said proceeds, and that in default of the said defendant abandoning the said piece or 
parcel o“land within 15 days from the service upon him of the judgment, execution do 
accordingly issue against him the defendant for the satisfaction of the said judgment. 

To the 5th—The practice is prevalent to resort to the Act providing for the extinction 
of secret mortgages or incumbrances on lands, and there is no relief to be had by any other 
means, I have three advertisements in ‘‘ The Quebec Official Gazette,” notifying my in- 
tent‘on to apply to the Court of King’s Bench in this district, in conformity with the pro- 
visions of that Act, for judgment of confirmation on three lots of land I purchased. These 
will relieve me from the future claims of simple hypotheques, such as mortgages for money 
lent, or balance due on lands sold, or judgment of the court, or debts contracted, but 
they will not relieve me from the risk of demands in relation to dower and substitutions 
not yet Open. 

To the 6th.— All prudent persons would, I conceive, be anxious to investigate and 
inquire into as far as possible the titles and family arrangements on property before pur- 
chasing or lending money on mortgages thereon, but there is very little scope for arriving 
at a just conclusion. The owner of the property may say it is free of privileged incum- 
brance, having been acquired by him and his wife by purchase during marriage, and that 
having made no marriage contract the property is clear of dower. But this may be 
untrue, and the children, issue of that marriage, may after the death of their parents, and 
on obtaining their majority, produce their parents’ contract of marriage, containing a 
douaire préfix {or a larger amount than the property 1s worth, and therewith by an action 
at law dispossess the holder of it, notwithstanding any sheriff’s sales or judgments of con- 
firmation it may intermediately have undergone. 

To the 7th.—I have heard that the expense is about 82. on each deed ; the time occupied 
is four months for advertising, and thence during the next term of the Court of King’s 
Bench. 

To the 8th.—A county register would, I conceive, afford ample protection to persons 
purchasing property or lending money on mortgage, trom the frauds so long complained 
of. {t would save many a family from ruin, who by being enabled to borrow money on 
sufficient security, might be relieved from a suit at law. The property of a person ir 
Sanguinet-street, named Christian Grotte, is advertised to be sold by the sheriff on the 
ist of February ensuing, for a debt of about gol. {t is worth 250/., but no person has 
confidence to lend him while the present system of uncertainty exists. 

| would recommend that there be a separate register office for the cities of Quebec and 
Montreal, the town of Three Rivers, and the borough of William Henry respectively. 

To the gth.—The operation of a register office for sales of property and mortgages 
thereon would put an end to the fraudulent practices which have so long operated to the 
ruin of persons, and to the scandal of the province. 

To the 10th.—Mcst assuredly, it would remedy every evil of that kind. 

To the 11th.—The disclosure of sales, mortgages and incumbrances, which would be 
made through the register offices, would be productive of much good to the public; fraudu- 
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Jent sales would be prevented, purchasers would not be harassed with doubts, nor disturbed 
in their possession, and money would be lent with confidence. As regards delicacy of 
feeling towards ntortgagers, I must observe that even under the present vicious system 
the existence of mortgages must eventually become known, whether in consequence of an 
action to be instituted by the mortgagee to bring the property to sale, or in the event of 
its being sold at the suit of another plaintiff, by an opposition @ fin de conserver upon the 
proceeds returned by the sheriff. 

To the 12th.—I do not think that the disclosure of family arrangements by the registry 
system would be an evil, when it is considered that legal instruments, the most secretly 
executed, must at some period come before a court of justice to be rendered operative. 

To the 19th—I know of no evil arising to any party from the enregistering of wills ; 
on the contrary, I think it highly proper to secure to minor children the benefits of the 
legacies and substitutions made by testators in their behalf. 

To the 14th.—Certainly. 

To the 15th.—I have known many such instances, and will allude to Christian Grotte, 
referred to in my 8th answer. 

To the 16th.—The establishing of register offices in the seigniories would favour com- 
merce, by affording security and confidence in giving credit. {t would favour agriculture, 
by enabling farmers to keep their produce when at a depressed price, and to acquire loans 
of money to aid their other transactions. 

To the 17th.—I am decidedly of that opinion. 

To the 18th.—It would be beneficial to the public that all mortgages should be special, 
except as regards the douaire préfir, and those created by the operation of law upon the 
property of tutors and curators, referred to in my 19th and 21st answers. 

To the 19th.—The douaire coutumier should be abolished, and all contracts of marriage 
containing a douaire préfix or other matrimonial settlement, should be registered in a sepa- 
rate book, as a general mortgage upon all the immoveable property of the husband, until 
by the direction or sanction of a public guardian to minors, or a judge of the Court of 
King’s Bench, to be empowered for that purpose, the dower could safely be made to apply 
specially on a particular property, relieving all other properties from that charge. 

To the 2oth.—I have heard cases of the kind mentioned, but do not at the present 
moment recollect particulars; see my next answer. 

To the 21st—If the register system was in operation, it would afford the means of 
obtaining security from tutors and curators, but now, though the liability exists, their 
solvency is doubtful. The immoveable property of tutors and curators should be respon- 
sible to minors and others concerned, on the same principle as stated in my loth answer 
in regard to the douatre préfir. 

To the 22d.—Judgments of the Court of King’s Bench should be registered in the same 
place and manner as any othersimple mortgage. The plaintiff should have the right of 
registering his judgment against any property he thought proper belonging to the defend- 
ant, but the general mortgage created by a judgment should only have effect upon the 
properties against which it is specially enregistered. I see no good reason for restricting 
the enregistering of judgments and the ministerial acts performed by the judges, whereby 
mortgages or incumbrances on real property are created by the operation of law, to the 
prothonotary’s office of the district of Quebec, but rather regard it as an useless formality 
inconvenient to the public interest. 

In conclusion: I conceive that all deeds of sale and mortgages on property should con- 
tinue to be executed before notaries, but the injunction on them to secrecy should be 
abolished. 

All contracts of marriage containing or stipulating dowaire préfix or other settle:nents 
should be duly enregistered at the city or town of the district where the superior courts 
are held, at the diligence of the notary before whom they are executed; and all nomina- 
tions of curators or tutors should be in lke manner enregistered by the prothonotary of 
the district, under penalties in case of default. Ifthe husband, tutor or curator has pro- 
perty in any other district of the province, the enregistering of the contract of marriage, 
tutelles or other instruments in that district, should be at the diligence of those concerned. 


Honourable Mr. Heney’s ANswers. 


To the 1st Query.—I do not think so. 

To the 2d.—Neither do I think so; besides there are tacit mortgages. 

To the 3d.—This may happen, and happens very often, particularly with regard to 
dowers. 

To the 4th.—I am inclined to think that such is the case; but as I do not practice at 
the bar, I cannot positively say whether instances of this occur often. 

Yo the 5th.—Yes. 

To the 6th.—Dradence ought to induce one to make them. I am not aware, however, 
if they are made often. 

To the 7th.—I have no knowledge whatever. 

To the 8th.—A register intended merely for the enregistration of acts bearing mortgage 
would not be sufficient, because there are mortgages created without any acts. The 
dower exists without a marriage contract. The tutorship, the curatorship establish a right 
upon the property of the tutor or curator until the rendering of account. These mort- 
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gages not appearing in the register, might lead one into error, by inducing the belief that 
there are no other charges than those stated in the register. 

To the oth.—It might have a good effect with regard to lands in free and common soc- 
cage, subject to the English civil laws, but could not have as ample an effect with respect 
to those subject to the French law, on account of dowers and tacit mortgages. 

To the 10th.—Answered by the two preceding answers. 

To the 11th.—-It might be very just if no persons but those really :mterested were allowed 
access to this register. But under the pretext of interests ill-will might lead a man to 
scrutinize the affairs of other people, and induce him to find out and buy up the debts of 
another to whom he might owe a spite, with the intention to vex and deprive such other 
of his property. 

To the 12th.—All I can say on the subject is, that in family affairs or transactions of a 
delicate nature, persons always employ, by preference, the most prudent and discreet 
notary. 

To the 13th.—I can say nothing positive on this subject. 

To the 14th.—Yes, regard being had to preceding observations. 

To the 15th.—I cannot positively say that instances of this have occurred, but it is 
evident that the thing can happen. 

To the 16th.— In general I would suppose it would be more useful or advantageous to 
commerce than to agriculture; I am not well convinced that it would be advantageous to 
give a too great facility to agriculturists to get into debt by means of loans. 

To the 17th.—I have already said, in my gth answer, that this would be more advan- 
tageous to lands in free and common soccage, not because there would be register offices 
there, but rather on account of dowers and tacit mortgages affecting property by the 
French law. 

To the 18th.—I think that it would be better. 

To the 19th. —The douatre coutumier is closely interwoven with our laws. It is often the 
only resource of the widow and her children, and would require the strongest reasons and 
a well established necessity to authorize its abolition. 

To the 20th.—I cannot positively answer in the affirmative. 

To the 21st.—The assemblée de parens is, I think, the best remedy. Should there be any 
doubt as to solvability of the tutor or curator, he may be either displaced or obliged to 
give security. 

To the 22d.—I do not at all understand why the judgments or ministerial acts of the 
judges of the different districts of the province, should be enregistered in Quebec. 


Answers of J. Neilson, Esq. 


To the ist Query.—It is possible in some instances, in many it is nearly impossible, 
or very difficult and expensive. 

To. the 2d.—The décret volontaire, or voluntary sheriff’s sale, purges many hypotheques ; 
but it is expensive, and does not yive entire security. 

To the gd.—Yes. In a case where I was guardian, the sum lent was lost in consequence 
of prior claims, of which it would have been very difficult to have any knowledge. 

To the 4th—I believe it is so. 

To the 5th.—Yes. 

To the 6th.—Yes. 

To the 7th.—I cannot say. 

To the 8th.—It would. 

To the oth.—Yes 

To the 10th.—Yes. 

To the 11th.—There can be no danger of disclosure to any honest man. 

To the 12th.—A repetition of former question. 

To the 13th.—l have no experience on this head. 

To the 14th._Yes. 

To the 15th.—No. 

To the 16th.—I think it would be beneficial to both; but I do not think it safe or prac- 
ticable in the present state of the law and education, when alinost every one is a proprietor. 

To the 17th.—It may have that effect. 

To the 18th.—I think general mortgages are the fairest. A person who lends, in fact 
lends on the security of all the unincumbered property of the borrower at the time, ana 
the latter ought not to be enabled to apply the money out of the reach of the lender after 
the date when it was lent. 


To the 19th.—The douaire coutumier is a portion of property set apart for the children 
who may be born of the marriage, and it is very proper that people should not marry with- 
out making a provision out of the property they have at the time for their children, so that 
they may not be burthensome to the community. It ought to apply, like a mortgage, to 
all property, from its date. 

To the 2oth.—Not within my personal knowledge. 


To the 21st—Tutorship is an onerous charge imposed by election of the family and 

friends of the deceased. Their choice depends on their knowledge and the sanction of an 
; : : 

oath. The charge is compulsory. I do not see how sureties can be exacted, when there 
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is nothing but ae 2 a person required to furnish them. As to curators, I believe a 

per centage is allowed, but the acceptance, in case of security bei 

sere , y being required, ought to be 
To the 22d.—I believe they are now so enregistered in each district, and it is no difficult 

matter to become acquainted with them throughout the province. They are public 


Mr. E. Glackemeyr’s ANSWERs. 


To the 1st Query.—That is impossible. 

To the 2d.—No. 

To the 3d.—Yes. 

To the 4th.—Sometimes. 

To the 5th.— Yes. 

To the 6th.—Often. 

To the 7th.—From 10/. to 151. These expenses are considerably increased, as I under- 
stand, by the existence of a rule of court which compels any person applying for the con 
firmation of title to employ an advocate. 5 

To the 8th.— Without a total change in the law relating to mortgages, these registers 
will not attain the object in view ; this change is very desirable. ? 

To the gth.—Answered by the foregoing answers. 

To the 10th.—Ditto. 

To the 11th.—Ditto. 

To the 12th.— 

To the 13th.—These enregistrations being but partial, could not afford any security in 
transactions; and unless all mortgages be enregistered, the present eyil will not be 
removed. 

To the 14th.— 

To the 15th.—Often. 

To the 16th.—See the answer to the 8th question. 

To the 17th.—It may in some measure contribute to it. 

To the 18th.—I cannot venture answering this important question, upon which the most 
celebrated lawyers have disagreed. 

To the 19th.—There must certainly be a total change in the law of dower; to reject 
entirely the douaire coutumier and subject the douazre conventionel to special mortgages 
would probably be an advantage. 

To the goth.—Seldom. 

To the 21st.—That might be a remedy. 

To the 22d.—See my reply to the 8th question. 


Answers of Woah Freer, Esq. 


To the 1st Query.—I think it is not possible, unless by great delay and at a great 
expense. 

To the 2d.—I conceive there are no means of discovering correctly incumbrances on 
property, but by reference to an office where all titles should be required to be enregistered. 

To the g3d.—I have known many instances where parties have been subject to loss by 
the discovery of prior mortgages or incumbrances. 

To the 4th.—I believe so. 

To the 5th.—It certainly is. 

To the Gth.—Certainly ; but in many cases the inquiries are very unsatisfactory for 
want of register offices. 

To the 7th.—I believe from 1o/. to 152, according to the extent of property to be de- 
scribed by advertisement; and the time usually consumed in obtaining the judgment of 
the court is from four to six months. 

To the &th.—I am fully of opinion a county register would be desirable, as affording a 
protection against the risk arising to purchasers or mortgagees from the concealment of 
any incumbrances. 

To the gth—The operation of such a register would certainly tend to prevent and to 
check the commission of frauds by such concealment of mortgages or incumbrances. 

To the 10th.—Certainly. 

To the 11th.—I do consider that the disclosure which a register would afford would be 
productive of much good; for no one with honest intentions could object to show the 
mortgages and incumbrances on his property to those with whom he may be in treaty, and 
who have a right to obtain this information. 

To the 12th.—This question is replied to by my. last answer, with this addition, that it is 
highly expedient that family arrangements and settlements producing mortgages should 
be enregistered as well as all other incumbrances. 

To the 13th.—I have known great advantage to be derived from the facilities afforded 
by the necessities of enregistering wills, donations and other instruments. 

To the 14th.—It certainly would. 

To the 15th.—I have known many instances. : 

To the 16th.—I am of opinion that the establishment of register offices in the seigniories 
would conduce to the prosperity of commerce and agriculture. x 
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To the 17th.—I am of opinion the difficulty of discovering mortgages and incumbrances, 
and the delay incident to the obtaining of confirmations of title, do prevent emigrants from 
the United Kingdom settling in greater numbers in the seigniories, and induce them to 
give a preference to Upper Canada and the United States, where register offices are uni- 
yersally established. 

To the 18th.—I am of opinion that it would be productive of more good to provide by 
law that in future mortgages shall be special and not general. 

To the 1gth.-—-It would, in my opinion, be desirable to abolish the douaire coutumier, 
and to provide by law that in future all rights of dower shall be particularized and be 
specially applied. 

To the 2oth.-I cannot say that I have known instances of the fraudulent applications 
or dissipation of estates confided to the management of tutors and curators elected under the 
existing law, but I have reason to believe that losses have been occasioned to the persons 
for the care of whose property such appointments were made. 

To the 21st. -Tutors and curators should be required to give special security by them- 
selves, as well as further sureties in the amount required by the judges. 

To the e2d.--I am of opinion that it would be productive of much public convenience, 
and facilitate transactions in real property, if the judgments rendered in the several districts 
and the ministerial acts performed by the judges, whereby mortgages or incumbrances on 
seal property are created by the operation of the law, were required to be registered with- 
out delay in the prothonotary’s office in the district of Quebec, 


Answers of L. M‘Pherson, Esq. 


To the 1st Query.--It is impossible to ascertain the mortgages and incumbrances on 
any real property in this province, either in the seigniories or elsewhere, except only 
within the limits of a few counties in the townships, where register offices are established 
by law. 

To the 2d.—There are no means whatever of discovering this. 

To the 3d.—Instances of this kind are of very common occurrence, and are severely felt 
by all classes of the community. 

To the 4th.—The records of the King’s Bench at each superior term will show this to 
be the case. 

To the 5th.—Yes; and still no proceeding or process of law whatever can extinguish 
the secret rights of minors and married women, on immoveable property. 

To the 6th.—Yes ; but the professional man can only report upon the titles and docu- 
ments submitted to him, without there being anything to direct him as to deeds and 
papers affecting the property not produced. The condition, ability and character, as to 
general report, of the vender or mortgagee, are the principal dependence of security in the 
matter. 

To the 7th.—The expense varies according to circumstances ; 12/. is about the ordinary 
cost, and with opposition and contestation, it may cost about 24/.; the time usually 
consumed is four or five months. The matter must be advertized four months; and, in 
cases of contestation, eight to ten months may be consumed in obtaining the judgment of 
the court. 

To the 8th.—County registers would for the future avert all the evils before mentioned. 
The grounds of my opinion are before stated. The evil is known to all, and register offices 
would effect the remedy. 

To the gth.—This question I conceive is answered in my reply which precedes. 

To the 1oth.--Such a register would obviate all delay in obtaining a secure title, and 
afford security in all matters relating to landed property, would encourage industry and 
enterprise, and would generally, more than any one other measure, tend to the improve- 
ment and prosperity of this province, and to develope its great natural resources. 

To the 11th.—The disclosures which a register office would afford, would more parti- 
cularly affect the fraudulent actors under the present hidden system, but in a general point 
of view, it would only partially affect the truly honest and prosperous, whilst it would 
establish a perpetual wholesome order of things, add value to landed property, and tend 
to immediate general permanent good. é 

To the 12th.—This question I conceive answered in my reply to the preceding. 

To the 13th—I know of no evils which have arisen from the enregistering of deeds of 
gift, or other deeds requiring enregistration, and my opinion is in favour of enregistering 
all deeds affecting immoveable property for the causes before stated. 

To the 14th.—Most. undoubtedly. ; 

_ To the 15th.—I have known many instances of this kind; they occur to me almost daily 
in the ordinary course of my business. Persons possessing landed property worth several 
thousand pounds, and unincumbered, wanting to borrow money for a particular object, 
cannot procure the smallest sum on loan at six per cent. interest, or on any terms, although 
persons are found, possessing money, desirous of lending it at six per cent. interest, but 
object to part with it from the uncertainty of the title to landed property, by reason of the 
absence of a registry. 

To the 16th.—It would undoubtedly conduce to the prosperity both of agriculture and 
commerce, 

To the 17th.—It is certain that this difficulty prevents emigrants from the United 
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Kingdom settling in the seigniories, and induces them to give a preference to Upper 
Canada and the United States, where registry offices are universally established. 

To the 18th.—It would be productive of much good; and whether it be effected by a 
general system of registry, where all mortgages must necessarily be special, or by a statute 
to that particular end, guards must be provided in lieu of those which the general mortgage 
now affords. 

To the 19th.—The douaire coutumier may have suited the primitive times in which it 
was established, but all its advantages have long passed away; it is only a clog in the 
transactions of the present day wherever it affects, and cannot too soon be effaced from 
the custom having force of law in this province. 

To the 2oth.—There are many instances of this kind: the only security which the 
minor, creditor or others interested, have in this respect, is the general mortgage on the 
property of the tutor or curator for the due administration of his charge, and if he, as it 
not unfrequently happens, is worth nothing, and dissipates the property confided to his 
management, there is no remedy. 

To the 2ist.—Tutors and curators ought to be held to give good and sufficient special 
security in the necessary amount. ; 

To the 22d.—The registry of the matters here mentioned would be productive of much 
public convenience, but ] think it should be made in the county registers in the same 
manner as deeds, Xc. affecting landed property, to which end the necessary matter might 
be transmitted by the prothonotaries to the registrars. z 


Answers of J. H. Lambe, Esq. 


To the 1st Query.—It is not possible to be certain that a property is not mortgaged. 

To the 2d.—No; there is not any. 

To the gd.—I have known many instances of parties purchasing property or lending 
money on the security thereof, having been deprived of such property, or lost the money 
so lent, in consequence of prior mortgages, incumbrances not disclosed to them by the 
venders or debtors, and which they could not have discovered at the time they made the 
purchase or loan. ; 

To the 4th.—There are many such actions; in most of which the defendants, previous 
to the institution of the actions, were ignorant of the existence of any such mortgage. 

To the 5th.—It is. 

To the 6th.— Doubtless there are; but many persons in consequence of the known 
impossibility of ascertaining the existence of all incumbrances on such estate, neglect the 
opportunities actually within their power of investigating the titles and family jarrange- 
ments of the vender or mortgagee, confiding, in preference, in his supposed integrity ; and 
under the present system of iniquitous laws, many unsuspicious persons will still continue 
to so confide and be deceived. 

To the 7th.—A professional man can answer this question best. A décret volontaire 
used to cost about 10/. or 15/.; a confirmation of title usually about 8/. or 107. The time 
requisite for obtaining either is not less than five months. 

To the 8th.—It certainly would; many instances have occurred within my personal 
knowledge, of persons having sold real estate and securities thereon, declaring that no 
mortgage had ever been eftected by them on same, and that the property was unincum- 
bered, whereas it was afterwards discovered that the said parties had themselves mort- 
gaged said property, and were cognizant of many other incumbrances thereon. Hada 
registry-office been in existence such frauds could not have been committed, and persons 
desirous of acquiring real estate, or of advancing money on mortgage, could have done so 
with safety. ' 

To the gth.—No doubt it would, for the reasons partially stated in my last answer ; It 
would also prevent a frand more common than is generally supposed, and against which 
no person can be secure, I mean the fraud of ante-dating actes passed before a notary, 
which fraud it is almost impossible to prove. 

To the 10th.—Certainly. : 

To the 11th._-The disclosure of mortgages and incumbrances might possibly incon- 
venience some few individuals, but would tend to the advantage of the public in general. 
For by the present system, a person possessed of considerable real estate, desirous or 
obliged to pay off a particular incumbrance thereon, or desirous of purchasing an addition 
thereto, or of rebuilding thereon, is unable to prove that his estate is unincumbered, or 
only incumbered to a certain extent, or to prove that a certain publicly known incum- 
brance has been cancelled, and in consequence cannot, either by sale or mortgage, raise 
money for the contemplated object, but instead of benefiting and improving his estate, 
he may from his inability to discharge claims thereon, have it eaten up in legal contest. 

The benefit derivable from a registry of all deeds, is further deduceable from the fact 
that real estate in Lower Canada, although the country is daily and rapidly improving, 
seldom, at public auction, sells at more than 10 years’ purchase, whereas in England real 
estate sells readily at public sales, at 30 to 35 years’ purchase on the rental, and money 
can be obtained on landed security at three and a half to four per cent., and that notwith- 
standing the great expense of all deeds of conveyance of property. There, it 1s almost 
impossible, without instant detection, to make a fraudulent deed, all mortgages and 
marriage contracts being specially applied and forming a part of the title deed of every 
estate, are handed to the purchaser or mortgagee at the time of the execution of ar es 
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Could money be safely invested in this province on landed estate, large sums would be 
transmitted from England to be applied to that purpose; for added to the difference of 
rate of interest, the high rates of exchange would, at particular times, induce capitalists to 
invest their funds in this country. 

To the 12th.—Such disclosures would be of general advantage, for reasons stated in my 
last answer ; it would also enable heirs or other persons having an interest in any estate or 
succession, to dispose of the same at its full value, and not be compelled as they now are, 
to sell at a great disadvantage, from their utter inability to show the intended purchaser 
the real state of the estate. 

To the 13th—I have known evils to arise from wills, donations, &c. not being registered, 
but on the contrary never from their having been. 

To the 14th.—Certainly. 

To the 15th.—Many instances have come within my personal knowledge. 

To the 16th —Registry-offices, by increasing the capital employed in agriculture, would 
thereby favour commerce and promote the prosperity of both; but most assuredly not at 
the expense of agriculture. 

To the 17th.—Great numbers of emigrants from the United Kingdom and elsewhere 
have, from the insecurity of title to landed estate in this province, consequent on the want 
of registry-offices, proceeded to Upper Canada and the United States, where register-offices 
are universally established. : 

To the 18th.—It would be productive of good and not evil, if all the mortgages in future 
were special, and general mortgages declared illegal. 

To the 19th.—All dowersin like manner should be specially applied and particularised. 
and the douaire coutumier should be abolished. 

To the 2oth.—I have no personal knowledge of the matters in this question; public 
report, however, says that frequent cases have occurred of the improper application of 
estates confided to the management of tutors and curators. 

To the 21st——I apprehend great difficulty would be found in compelling tutors and 
curators to give sufficient security, but certainly, if attainable, it would further the object 
of the law. 

In case where a curator or a tutor is to be appointed, the relatives resident in the vicinity, 
and in the absence of relatives the friends of the deceased, or absent pexson or minor, as 
the case may be, should be summoned and their attendance enforced ; inquiry should then 
be made of them individually as to there being other or nearer relatives; and if so, their 
attendance should be also required, so that the judge may be properly advised in the 
appointment of a tutor or curator. 

{t is notorious that incompetent persons are frequently appointed curators to estates 
without the advice of any of the relatives, or actual intimate friends of the deceased 
person, although it is publicly known that he has many relatives residing in the immediate 
vicinity of the place where the appointment of curator or tutor is made. 

To the 22d.—Great public advantage would be derived from such registry. 


Answers of J. M‘Cord, Esq. 


To the 1st Query.—It is scarcely possible. 

To the 2d.—There are no means of ascertaining that every instrument affecting the title 
or incumbering the property has been produced. 3 

To the 3d.—I_ have known many instances in which mortgage creditors have lost their 
claims on the real estate of their debtors, from the circumstance of prior mortgages, not 
disclosed to their creditors ; I have also known instances where (the debtor acting in ood 
faith) the creditor has still lost his claim by the operation of tacit mortgages, which at the 
moment of borrowing the money from his creditor, the debtor was probably not aware of. 
T allude to tacit mortgages created by the acceptance of the offices of executor, tutor and 
curator. I will cite a case of some note, from the large sums claimed and still pending in 
the Court of King’s Bench for this district, Nos. 786 and 787. Desriviéres, plaintiff, v. 
Hon. P. M‘Gill, curator to Simon M‘Gillivray, and divers opposants, where the pro- 
ceeds of the estate of the defendants were insufficient to pay the claims of many mortgage 
creditors, in consequence of tacit mortgages, such as I have mentioned, the defendants 
having many years prior to the borrowing of any money, accepted executorships, the one 
to the will of D. M‘Dougall, the other to that of Mrs, Gregory. These executorships 
pi loge Hae closed, the proceeds of the defendants’ estate were adj udged to the heirs 
of M‘Dougall and Gregory. In this case I am perfectly assured that the defendants were 
acting in good faith, and were not aware of the effect in law, created by the assumption of 
those offices. 

Yo the 4th.—Hypothecary actions, such as referred to in this question, are of frequent 
occurrence. 
Yo the §th.—It is almost universally the practice to have recourse to the Act mentioned 
in this question, previous to the loan of money on the security of real estate. 

To the 6th.— Yes, very commonly; for which investigation it is necessary to disburse 
lees from one guinea to five, over and above the expenses referred to in the next answer. 

Yo the 7th.—From 101. to 152, according to the length of the advertisement, and the 
“ircumstance of the publications being made in town or country. 

to the 8th—In my opinion, it would. ; 
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REGISTRY To the gth.—There is no doubt of it. 
OFFICES. To the 10th.—Certainly. 
To the 11th.--The disclosure of such mortgages and incumbrances might certainly, in 
No. 5- individual cases, produce evil to such persons as had obtained a greater credit than the 


value of their estates warranted, but the evil could only be partial and temporary, the good 
to result, general and permanent. , 

To the 12th.—l do not see any evil which could result from such register; donations and 
wills, carrying substituuions, are now by law required to be registered, and are open to the 
inspection of the public; I never heard of any evils arising therefrom; on the contrary, 
much good, and these generally certain,--the most private of family transactions. 

To the 13th.—In the course of my practice I have seen instances where good has already 
resulted from the register offices established in the townships. 

To the 14th.—Yes. 

To the 15th.—Many ; I know professionally, that it is customary with capitalists to 
decline lending on the security of real estate, unless they can obtain the transter of the 
obligation held by the bailleur du fond. Where no such privileged mortgage could be given, 
I have known many refusals, even when the parties having capital have been most anxious 
to invest, but were deterred, from the impossibility of ascertaining whether secret incum- 
brances existed or not. 

To the 16th.—It is my opinion that it would conduce to the prosperity of both. 

To the 17th.—Such is my opinion. 

To the 18th.—It would, I think, be productive of good. 

To the igth.—It is very inadvisable to retain the douaire coutumier, which is a fruitful 
source of strife and litigation. 

To the 20th.—A few such instances have come within my knowledge. 

To the 21st.—Tutors and curators should be bound to satisfy the judges appointing 
them, that they are possessed of sufficient real estate to answer the amount they are likely 
to have the administration of. 

To the 22d.—I do not know whether the plan suggested in this question would be pro- 
ductive of public convenience. 


Answers of A. Simpson, Esq. 


To the ist Query—Under the existing laws of the province there is not, I believe, any 
mode of ascertaining with any degree of certainty, the mortgages and incumbrances on 
property. ; 

To the 2d.—There is no means of discovering that every instrument affecting the title, 
or creating or producing incumbrances on property, has been produced or is known to the 
purchasers or persons intending to lend money on property. 

To the 3d.—I have known instances where persons have not only run a very great risk 
of loss, but have been deprived of the property which they purchased and paid for, in con- 
sequence of secret mortgages having been brought forward. 

To the 4th.—I believe so. 

To the 5th.—Yes. 

To the 6th.—Yes, lent in most cases fruitlessly. 

To the 7th.—The expense of obtaining a confirmation of title is very heavy—advertise- 
ments, &c., but the exact amount I cannot state at this moment. The time usually con- 
sumed in obtaining judgment is from four to six months. 

To the 8th.—I conceive that register offices would be of the greatest benefit, us persons 
either wishing to purchase or lend money on property would, on reference to the county 
register, be able to see at once the extent of all incumbrances on the property. 

To the gth.—Register offices would certainly tend greatly to prevent the commission of 
fraud, and would be a protection to purchasers and mortgagees. 

To the 10th.—There cannot be a doubt of it. 

To the 11th.—The disclosure which a register of mortgages would afford would be of the 
most essential benefit to the honest part of the community, as proprietors would then be 
able to raise moderate sums of money on their property to meet pressing demands. Whereas 
under the present system many respectable families are sold out, and their property sacri- 
ficed at public sale, when a loan of 50/. or 60. on a property well worth several hundred 
pounds would have satisfied all claims against them, and left them in comfortable cir- 
cumstances. 

To the 12th.—Many persons might feel some delicacy about making their family arrange- 
ments and settlements public, still the evil, if it can be so called, would be overbalanced by 
the good to be derived from such a disclosure, as it would give confidence to intending 
purchasers or persons ready to loan money; and those not anticipating the necessity of 
either selling or mortgaging property, might keep their secrets to themselves. 

To the 13th.—I cannot say much on this point. 

To the 14th.—_Most certainly. : 

To the 15th.--I have known many instances where persons possessed of real property in 
value many thousand pounds, if at all, very partially incumbered, could not raise as many 
hundreds, the persons willing to lend being afraid of secret ineumbrances on the property. 

To the 16th.—I feel satisfied that register offices, in every county, whether in the 
seigniories or not, would be conducive to the prosperity both of commerce and agri- 

ure. 
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To the 17th.—I have good reason for being of this opinion, having known personally 
many very respectable emigrants in good circumstances, who would have preferred settling 
in Lower Canada to going up the country, had it not been for the danger and delay of 
securing sure titles to property in the Lower Province. Indeed all emigrants appear to 
consider it unsafe to purchase property in Lower Canada. 

To the 18th.—I am of opinion that all mortgages ought to be special and not general, as 
at present. 

To the 19th.—-I do not clearly understand the nature of this, but consider that claims of 
every description should be included in any act of registration. 

To the 2oth.—I have known of some and heard of many fraudulent applications of 
estates confided to the management of tutors and curators. 

To the 21st.—Persons appointed curators to vacant estates at their own request, as is very 
frequently the case, ought certainly to be required to give special security, but it would be 
rather a hard case to demand security from tutors appointed by the court, who are com- 
pelled to act, even without their consent if once appointed, which {[ am led to believe is 
often the case. 

To the 22d.—I think it would be a public convenience were all judgments rendered in 
the several districts required to be registered, without delay, in some public office in the 
province, where persons interested could at all times have reference. 


Answers of R. J. Routh, Esq. 


To the 1st Query.—As far as I know, it is not possible. 

To the 2d.—- 

To the 3d.—I understand that it frequently occurs. 

To the 4th.--I understand this to be the case. 

To the 5th.-—Certainly, it would be very imprudent to omit this precaution. 

To the 6th.-—-Same answer. 

To the 7th.— 

To the 8th.—My previous habits and experience are in favour of such a measure. I think 
it would be advantageous to both parties. The property would not be depreciated by the 
uncertain tenure of the sale. It would be open to public valuation, without any appre- 
hension of fraud to deter competition. 

To the gth.—As I understand the nature of a register, that no mortgage would be valid 
that was not recorded, and that the deed of mortgage must be signed by the registrar, I see 
no possibility of fraud. 

To the 10th.—-It wouid avoid it altogether. 

To the 11th and 12th.—No actual evil but much good would come from it, not only to 
the public but to the individual. The first object of all laws, is to prevent the commission 
of fraud, and the second to punish it. The law, therefore, that makes the commission of 
a crime impossible, must be beneficial. This argument affects future transactions, but 
a disclosure of existing incumbrances might certainly be painful to the feelings of many 
families, yet no one (not even they themselves) could assert that it would be unjust. If 
profusion or misfortune compels a man to resort to mortgages which he cannot redeem, 
sooner or later the disclosure must be made. If soon, there may be yet sufficient means to 
retrieve his affairs ; and if late, loss of character may be added to the evil; and perhaps the 
sudden and unexpected ruin of a whole family, brought up and educated in the expectation 
of a large succession. 

To the 13th.—I think these advantages stand to reason, all conducing to public integrity. 

To the 14th.—Certainly. 

Te the 15th.— I am told that such instances occur repeatedly. 

To the 16th.—It appears to me that commerce and agriculture are two sister sources of 
wealth. Agriculture must lauguish without commerce, which stimulates industry, and 
absorbs the surplus produce. It insures to the farmer a market constantly open to him, 
an object of first utility, and trade derives a new source of speculation and enterprise. 
I think, therefore, that the protection so conferred must be mutual, and conduce to the 
prosperity of both. 

To the 17th.— Certainly, the fact has experience for it. 

To the 18th.—I am of opinion that mortgages should be special, because it carries with 
it a proof that the property particularised shall be equal to the value of the mortgage, and 
it isaclear and tangible transaction which does not affect any subsequent acquisitions of 
property. 

‘To the 19th.—As far as I understand this question, I conceive it vught to be par- 
lcularised, for many donations are made on mairiage by individuals without means or 
property whatsoever; and in case of death or failure, the creditors of the party are 
defrauded of their just demands. 

To the 20th.—I have heard generally of many instances sufficient to influence strongly 
my opinion against the practice. It appears to me the law is very open to abuse, which 
it would be desirable to remedy. 

To the 21st.—Certainly ; but might not this indispose many fit persons to be tutors? 

To the 22d.—I am under the impression that all judgments are registered of necessity 
in the prothonotary’s office ; but I conceive that this ought not to supersede the record 
in the county register, where the information would be more easy of access, and of mos; 
convenient reference. 
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REGISTRY Answers of B. Wagner, Esq. 
OFFICES. To the Ist Query.—To the best of my knowledge and belief it is not possible, these 
ie laws applying to the past and present, to the living and dead. 
2s To the 2d.—I neither know of any such means, nor do I believe any such means to 
exist. 


To the 3d.— These instances are innumerable, and I have myself had serious and tedious, 
as well as expensive, proceedings therefrom. 

To the 4th.—If not in every such term, certainly in very many of them; and I believe 
that in nine-tenths of these actions the defendants were unaware of the existence of those 
legal mantraps and snares. 

To the 5th.—I believe it to be the practice with every intelligent and prudent purchaser, 
but Europeans never suspect these dangers, and are frequently let in by purchasing without 
precaution. 

To the 6th.--If these researches, &c. are not made, the purchaser or mortgagee may 
expect to have ample cause to regret his negligence. 

To the 7th.—l believe both the expense of time and money to be considerable, but 
being utterly averse to the laws, delays and expenses, I prefer making a sacrifice in the 
first instance, and looking out for the future, therefore cannot state the sum. 

To the 8th.—Every county register, if regularly kept, and under due responsibility, 
would afford the best possible protection against concealment or deceit, if the statutes 
creating such office were made clear, explicit, and without ambiguity, and beyond the 
reach of legal quibble. 

To the 9th.—Most indubitably it would; and in my opinion a clause might be very 
desirable in the Act, authorizing if uot requiring public exposure in all cases of manifest 
fraud, as well as legal redress. 

To the 10th—Most certainly ; both time, money, and great trouble and mortification 
would be spared thereby. 

To the 11th.—These disclosures would, in my opinion, be of great benefit to the honest 
part of the community, and detrimental only to the lovers of fraud and deceit. My reasons 
are, because truth is preferable torfalsehood, light to darkness, and honesty to knavery. 

To the 12th.—Those disclosures would doubtless be productive of some inconveniences 
to needy and distressed proprietors; but in a moral as well as political view, whatever is 
based on fraud and deceit is bottomed on a false foundation, and as such ought to be dis- 
countenanced by every wise and good government. 

To the 1gth.—I can say very little on this subject from personal experience, but, as a 
matter of opinion, [ think much fraud would be prevented by the enregistration of wills, 
donations and other dispositions of real property, &c. 

To the 14th.—I decidedly think it would, to a certain degree. 

To the 15th.—I have known and felt this personally, although perfectly unincumbered 
by debt or mortgage. 

To the 16th.—These lovely handmaids of prosperity always flourish best together, and 
delight in everything that is founded on industry, truth and integrity, and the very oppo- 
sites of fraud, deceit and concealment. 

To the 17th.—In some degree these are the causes, but the principal ones, in my 
opinion, are the confusion of laws languages and customs in the Lower Province, to whict 
add climate. 

To the 18th.—TI think it would decidedly be productive of far more good than evil, and 
is very desirable. & 

To the 1gth.—I think its abolition is very desirable under the legal provision alluded to, 

To the 20th.—Not of my own positive knowledge, but I have been informed, and believe 
many such instances to exist. ; 

To the 21st.—I think certainly this object would be much more effectually obtained. 

To the 22d.—I decidedly think such enregistration in the district prothonotary’s office 
is very desirable. 


Answers of .B. Holmes, Esq. 


To the ist Query.—It is, I believe, impossible. 

To the 2d.—There are, I believe, no means of ascertaining that every instrument creat- 
ine incumbrances on property has been produced. 

To the 3d.—Instances have come within my knowledge in which mortgage creditors 
have lost their claims on the real estate of their debtor, in consequence of prior claims not 
disclosed ; there are frequent instances where, even when the debtor has acted in good 
faith, a tacit mortgage has lost to the creditor his claim; tacit mortgages created by the 
offices of curator, tutor or executor, are peculiarly liable to injure the creditor. 

To the 4th.—Actions, such as described, are of frequent occurrence. : . 

To the 5th.—It is very generally the practice to resort to the Act named in this question 

: = foes Amica 
previous to investing money ou the security of real estate, and also to adopt other means, 
at considerable expense, in search of protection against secret mortgages. 

To the 6th.—Yes ; and these investigations are attended with considerable expense. 

To the 7th.—I think it cost me about 15/4 or 184 to obtain a confirmation of title 
under the Act 9 Geo. 4, c. 20, and near six months elapsed in the process, although I was 
informed that but three months would be necessary for the proceedings. a 
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To the 8th.—It would ; the grounds of such opinion being, that when an individual has 
all necessary knowledge or information upon a given subject in which he is interested, that 
he will in all probability use it to his own advantage. Under the existing law that know- 
ledge is beyond his reach, 

To the gth.—There can be, in my opinion, no question of the check to fraud which 
would be produced by county or district register offices. 

To the 10th.—Most assuredly. 

To the 11th.—The disclosure of all mortgages or incumbrances might in individual 
cases be productive of some injury, but the evil could be only partial. The concealment of 
incumbrances generally cannot be necessary to honest intentions; on the contrary, the 
means of obtaining certain knowledge of these gives facility to transfers, and does away 
the temptation to fraud ; the good which would result from a register would be permanent 
and general. 

To the 12th.—I cannot suppose any evil would result from such register. 

To the 13th.—It is, I believe, admitted that good has resulted to the townships by the 
Jate introduction there of registers; every incumbrance or mortgage of any or whatsoever 
kind, if not enregistered, should take rank, not according to date, but after all that are 
registered; the evils arising out of the want of such a law are innumerable; among 
others, I cite a case: Judgment rendered, April Term 1830. Ermatinger, a mortgage 
creditor of De Witt, brought the estate to sale; to the distribution of tie monies levied, 
a claim was preferred by the widow of De Witt claiming douatre coutumier. De Witt had 
married in the United States, and brought her to Canada. The court granted her claim to 
dower in preference to all the mortgage creditors since her marriage, by means of which 
the bailleur du fond and dower were paid, and all the mortgage creditors choused out 
of their just demands. Similar and worse cases are notoriously of frequent occurrence. 

To the 14th.—Yes, certainly. 

To the 15th.—I know that capitalists are very unwilling to lend money on the security 
of real estate. I was employed to negotiate for a loan of about 20,000. currency, which 
I could have obtained at five per cent. interest, but when the parties were informed that 
offices for the register of mortgages did not exist in seigniorial Canada, they stated that no 
rate of interest would induce the investment, and this when the parties were most anxious 
to lend their money ; they were deterred solely by the impossibility of ascertaining whether 
secret incumbrances existed or not. 

To the 16th.—Commerce and agriculture are so intimately blended in their successful 
results, that the establishment of register offices could not be injurious to either, but 
conduce to the advantage of both. 

To the 17th.—I have had personal knowledge that such is the case, and as respects emi- 
grants of the more wealthy order, very few can be induced to remain in Lower Canada, 
owing to the impositions and frauds to which the difficulty of discovering mortgages and 
secret incumbrances gives rise. 

To the 18th.—It would be productive of vast good. 

To the 1gth.—All rights should be particularised; all mortgages made special ; the 
retaining the douaire coutwmier is the retaining a fruitful source of Jitigation, 

To the 20th.—l have no personal knowledge, but believe such cases are not uncommon. 

To the 21st.—Tutors and curators should satisfy the judges appointing them, that they 
possessed property adequate to insure the just and faithful discharge of all claims to which, 
as administrators, they were liable. 

To the 22d.—I answer it would, in my opinion, be productive of much good and public 
convenience if all judgments or other acts performed by the judges, whereby mortgages 
or other incumbrances are created by the operations of the law, were required without 
delay to be enregistered at an office for that purpose located at the seat of government. 


Answers of A. Paterson, Esq. 


To the 1st Query.—I conceive it perfectly impossible. 

To the 2d.—There are no means at present that I am aware of. 

To the 3d.—Frequently ; and in one instance I knew of a person who applied to the 
notary who passed the deed of sale, to know if he (the notary) was aware of any incum- 
brance being on the property, and received for answer that he could not tell; a short time 
after the last payment was made a mortgage appeared, granted before this very notary; the 
land was seized and sold, and the poor man lost all he was worth, and more, having actually 
borrowed a sum to enable him to make up the Jast payment. 

To the 4th.—Yes. 

To the 5th.—Very frequently. 

To the 6th.— Yes; purchasers, of course, try to ascertain as far as practicable ; still this 
is frequently without effect, and purchasers ofien find out, when too late, their error, as 
stated in my answer to the third question. 

To the 7th—TI cannot say what the expenses are, but it is something considerable ; it 
generally requires from five to six months, 

To the 8th.—Most decidedly ; and until county registers ean be established, I consider 
there is no security to purchasers or mortgagees. 

To the 9th.—There cannot be a doubt but that the establishment of registry offices 
would greatly prevent frauds. 
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To the 10th.—It would. 

To the 11th.—I do consider that the disclosure which a register office would afford would 
be productive of much benefit to the public, and would afford not only security to pur- 
chasers and mortgagees, but frequently prevent fraud. 

To the 12th.—I think tie disclosure of family arrangements would produce no evil, but 
might be productive of much good, and enable proprietors when in want to borrow money 
at a moderate rate, which frequently cannot be done at present. 

To the 13th.—I have never known any evil arise, but on the contrary. 

To the 14th.— Most certainly it would. 

To the 15th.—This, I believe, is frequently the case. 

To the 16th.—I consider that register offices would very much tend to the prosperity 
and advancement of both. 

To the 17th.—I do; and am aware that the difficulty and delay to be encountered in 
obtaining good titles to landed property in Lower Canada prevents emigrants of capital 
from the United Kingdom settling here, preferring Upper Canada and the United States, 
where registry offices are established. 

To the 18th.—I am decidedly of opinion that all mortgages should be special, and not 

eneral. 

; To the 19th.—I think it would be better to abolish it; but this being a point of law, 
I regret to say 1 cannot satisfactorily answer this question. 

To the 20th.—I have known instances of misapplication of tutors and curators, and have also 
known, instead of the person placing the funds belonging to minors in the hands of a per- 
son where it was safe, lose the whole, from the want of register offices ; and a case of this 
nature has very lately happened in this district: the poor tutor went to consult a person 
of large landed property, and who was reputed to be wealthy, in what way he would advise 
him for security to dispose of some money he held belonging to minors (upwards of 300 J. 
currency), when he answered, that being himself at that time in want of a little money, he 
would take it, and grant a mortgage on his property for the amount, and that he would repay 
it when wanted ; to which the tutor consented ; and it turns out that he is likely to lose 
the whole, the property having before been mortgaged for far above its value. 

To the 21st.—Yes. 

To the 22d.—I think that all judgments should be registered at the register-office of the 
county where the party resides against whom judgment was obtained ; this, it appears to 
me, would be better than the prothonotary’s-oftice, as it would show at once what incum- 
brances are on the property, without applying at two offices. 


Answers of J. Molson, Esq. 


To the 1st Query.—I think it impossible. 

To the 2d.—I consider there are no means. 

To the 3d.—I know of several instances, one of late occurrence, wherein I was the pur- 
chaser for account of my late father, last summer; I obtained at a décret volontaire, and 
was on the point of paying the purchase-money, when I discovered a prior claim upon the 
same for minors’ rights ; my father has sustained a loss in another case, arising from this 
cause. 

To the 4th.—They are of frequent occurrence, and have happened to myself. 

To the 5th.—I consider it necessary to resort to it in all cases, and to make other 
researches at considerable expense. 

To the 6th.—There are. 

To the 7th.—I have paid 102. and upwards, and six months have elapsed in procuring 
the same. 

To the 8th.—It would afford great protection, and, in my opinion, create confidence, 
and induce many persons from the mother country to invest large sums of money in this 
country, and weuld offer an opportunity to many of employing money that otherwise would 
be locked up, and it would enhance the value of real estate very much. 

To the 9th.—It would. 

To the 10th.—There cannot be a doubt. 

To the 11th.—I do consider it would be productive of no real evil, and that it would 
ecure many from considerable loss or utter ruin. 

To the i2th.—I am not aware that any evil would arise, but think that much good 
would result. 

To the 13th.—I think it would be beneficial to enregister them; no cases have come 
under ny notice on these points that I have any recollection of. 

To the 14th.—Very much; [ have met with many losses from the want of the information 
which would have been afforded by such a register. 

To the 15th.—l know it to be the case. 

To the 16th.—I think it would benefit both to a great extent. 

To the 17th.—I am confident it has done so to a great degree. 

To the 18th.—I think it absolutely necessary. 

To the 1gth.—I think the douaire coutumier ought to be abolished, and that all rights of 
dower should be particularised, and specially applied. 

To the 20th.—I do not know of any. 

To the 21st.—I think tutors and curators ought to satisfy the judge that they are suffi- 
ciently responsible for the charge they undertake. 
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To the 22d.—I think it would be very desirable that they should be registered without 
delay in the prothonotary’s office in the district of Quebec, but I think they ought also to 
be registered in the district register-office, where the mortgages or incumbrances are 
created, if an office be there established. 


ANsweRs of Mr. Chandler. 


To the ist Query.—I consider it, in many cases, impossible to know the extent of 
mortgages. 

To the 2d.—I know of no certain means of discovering every instrument affecting real 

roperty. 
‘ to the 3d.—I have heard of many losses incurred by purchasers of properties, as well as 
by loans thereon, in consequence of prior undiscovered mortgages. 

To the 4th.—I believe them to be common occurrences. 

To the 5th.— Yes; but I do not consider even that proceeding can fully secure a pur- 
chaser. 

To the 6th.—Yes. 

To the 7th.—That may depend on circumstances, as oppositions are liable to con- 
testation. 

To the 8th.—I think it would have that effect, because reference to the register would 
afford the information required. 

To the gth.—I consider a register could not fail to prevent many frauds that are now 
practised. 

To the 10th.—No doubt exists in my mind that it would. 

To the 11th.—I am net aware of evil that could result to the honest man; it might pos- 
sibly affect a well-intentioned one, desirous of speculating beyond his means. 

To the 12th. I cannot conceive real evil would result ; it might affect duplicity, vanity 
or false pride. 

To the 13th.—Advantages have been derived in many cases, which proves that if all 
acts were similarly situated, corresponding additional benefit would be reaped. 

To the 14th.—I am decidedly of opinion it would. 

To the 15th.—I fear it is too frequently the case, to the manifest injury of the honest 
farmer. 

To the 16th.—I think they would be favourable to both. 

To the 17th.—I think there can be no doubt on the subject. 

To the 18th.—I think such a measure calculated to simplify transactions and save 
litigation. 

To the 19th.—The present law of dower is complicated, and affords openings for unjus- 
tifiable practices, which the artful avail themselves of ; it is therefore advisable it should 
be modified ; the remedy proposed appears feasible. 

To the 2oth.—I fear the case is too common, 

To the 21st.—Certainly. 

To the 22d.—Yes ; but if it were practicable to cause all registers to be made in the 
same county with the property, it might greatly facilitate the obtaining information when 
yequired. 


Answers of the Hon. Mr. Primrose. 


To the 1st Query.—It is not possible. 

To the 2d.—There are no such means. 

To the 3d.—I have known many such instances. 

To the 4th.—Many. 

To the 5th—Yes. 

To the 6th.—Yes, where the value of the property is considered, 

To the 7th_—The expense varies from 7 J. to 101; currency in ordinary cases. The time, 
when no oppositions are filed, from four to six months. If oppositions are filed, on which con- 
testations arise, the period will be protracted the same as in suits of a similar description. 

To the 8th.—It would operate as a great protection, but not a complete one, as it could 


not be made to the prejudice of married women, minors, children entitled to dower, (non- 
ouverte), Ke. 

To the gth.—It would greatly so tend in my opinion. 

To the 10th.—I am of opinion that it would. 

To the 11th.—I consider that such a disclosure would be productive of more good than 
evil. I think the facility of obtaining credit injurious to both debtor and creditor, gene- 
rally speaking ; of which the proceedings in the Insolvent Debtors’ Court in England afford 
a multitude of striking examples. “It is adverse to the spirit of economy; the parent of 
riches to the one, and induces speculation and often harsh treatment from the other. When 
credit is given on a false notion of the means of the debtor, these evils, in my opinion, are 
aggravated. 

To the 12th.—The same answer as to the last. 

_ To the 13th.—As far as any circumstances of this nature have come under my observa- 
tion, I consider advantages to be derived from these dispositions of the law. 

To the 14th.—I think it would. 


To the 15th.—I have known such instances. 
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To the 16th.—I do not consider that register offices would fayour commerce at the 
expense of agriculture; I believe that both would be equally benefited by such a provision. 

To the i7th. —I believe that emigrants not only fear incumbrances, but many are averse 
to the seigniorial tenure ; both of these operate to deter them from settling in the seignio- 
ries. The want of register oflices, | believe, prevents many capitalists from embarking ‘their 
means in the purchase of seigniorial lands otherwise than at sheriff sale. 

To the 18th.—I think it would be highly advantageous. 

To the igth.—l am adverse to the abolishing of the douaire coutumier, as it would in 
many instances leave wife and children wholly unprovided for. 

To the 20th.—I have known instances of the kind. 

To the 21st.—I think all tutors and curators should be obliged to give security, and that 
such appointments and suretyships should be registered in such a manner as to be easily 
searched for and ascertained to exist. 

To the 22d.—I think these registers should be made reciprocally in all the districts, and 
that when judgments are satisfied, and liabilities creating incumbrances by operation of law 
become extinct, entries should be made vacating such judgments, &c. in such registers. 


Answers of William Patton, Esq. 


To the 1st Query.— Yes. 

To the 2d.—No. 

To the 3d.—I have suffered very seriously, and have known a great many instances 
where others have also suffered. 

To the 4th.— Yes. 

To the 5th.—Yes. 

To the 6th.—Yes. 

To the 7th—From 107. to 12 2., according to the length of the advertisement. 

To the 8th.—There could be no doubt but a county register would have the desired 
effect. 

To the gth.—Yes, with such an office the many frauds daily practised would be prevented. 

To the 10th.—Yes. 

To the 11th.—I am of opinion that the circumstances of mortgages being known would 
enable the honest man who had property to obtain money at a reasonable rate of interest, 
which is not the case at present. 

To the 12th.—I cannot conceive how the disclosure of family arrangements and settle- 
ments could be productive of evil, but on the contrary would be a great public benefit by 
such register. 

To the 13th.—I have known very great benefit arise from the enregistering of wills in 
the United Kingdom. 

To the 14th.—Yes. 

To the 15th,—Instances occur very frequently where the property of families is sacri- 
ficed, although unincumbered, from their not being enabled to raise money upon the same, 
which would not be the case could capitalists be secure. 

To the 16th.—There can be no doubt of an establishment of the kind assisting both 
commerce and agriculture, and would tend very much to the settlement of the new conces- 
sions by the Canadians from the seigniories, for it cannot be expected the Canadian youth 
will leave home and go into the woods without some assistance from their parents, who 
cannot at the present time give it to them, not being able to borrow: money upon their 
farms. 

To the 17th.—Almost every season since my arrival in Canada, now 16 years, instances 
have come before me from letters of introduction, where emigrants with capital have 
declined remaining in the Lower Province from being unable to “invest their money with 
security, and consequently went to Upper Canada and the United States ; this accounts for 
our emigrants remaining in the Lower Province, being almost exclusively without capital. 

To the 18th.—Yes, decidedly. 

To the 19th.—Ali rights of dower should be particularised and be specially applied. 

To the 20th.—Yes, in many instances. 

To the 21st.—Yes. 

To the 22d.—Yes. 

In conclusion, I beg leave to state to the committee, independent of the benefits referred 
to above in the answers, the establishment of register offices would protect the inhabitants 
from the acts of fraudulent or negligent notaries, some of which, I regret to state, have 
come under my observation ; and in one part of the county of Dorchester, where 1 am well 
acquainted, I am afraid there is not one farmer in ten who is aware how his property is cir- 
cumsianced, from the negligence of a notary now deceased. 


Answers of Mr. Cottrell. 


To the ist Query. --There are no means that I know of to ascertain whether property in 
the seigniorics is not incumbered with mortgages. Property may be incumbered for double 
its value, and no certain means to ascertain it. 

To the 2d.—None that I know of, except bringing the property to sheriff's sale. 

To the g3d.—I have known several instances where persons purchasing property and 

paying 
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paying the full value, have been obliged to pay mortgages which were not disclosed by the 
venders. I myself have in three several instances, after paying the full value of property, 
been obliged to pay mortgages which were not disclosed, and which I had no means of 
ascertaining that such mortgages were in existence. 

To the 4th.—I have known several such actions in the King’s Bench of Three Rivers. 
Some instances where persons after paying the full value of their property, have been com- 
pelled to abandon it in consequence of secret mortgages coming upon the property ; and 
others have been obliged to pay when abie to do so. 

To the 5tb.—It is the practice in many cases, but to what extent I am not able to say. 

To the 6th. —It is the general practice when a person is to purchase property, to make 
every inguiry possible, to examine titles and previous family arrangements, to ascertain as 
far as possible whether the property is free of incumbrance. 

To the 7th.—I have no personal knowledge what may be the expense. 

To the 8th.—Such a county register would afford a protection against the risk arising to 
purchasers or mortgagees from the concealment of such incumbrances, because the pur- 
chaser or mortgagee could by access to the register office ascertain whetier the property 
was incumbered, and to what amount. 

To the gth.—It would, because a greater facility would be afforded of ascertaining any 
mortgages or fraudulent transaction. 

To the 10th.—It would. 

To the 11th.—I do not consider that the disclosure would be attended with evil, because 
aman acting upon honourable principles, would have no objection that the incembrances 
apon his property should be known. Besides, if he wanted to raise money upon the secu- 
rity of his property, the lender by knowing the state of such property, would be able to 
know whether he would be safe in advancing any more upon it; on the contrary, if no 
register office exists, one may presume that a property is fully covered with incumbrances. 

To the 12th.—I do not think that the disclosure would be attended with evil, because 
T should have no objection to have my own family arrangements disclosed, and ought to 
presume that others should be equally open if acting honourably. 

To the 13th.—I cannot speak upon this with any personal knowledge. 

To the 14th.—It would most assuredly. 

To the 15th—I have known several instances where persons were unable to obtain 
money on the security of real property of large value, and perfectly unincumbered, because 
it was impossible to satisfy the person who was willing to lend, if he could have been satis- 
fied that such property was free from incumbrance, or that he would have been safe and 
secure in lending. 

To the 16th.—The establishment of register offices in the seigniories would favour and 
conduce to the prosperity of both commerce and agriculture. 

To the 17th.—I am fully of opinion that the want of register offices has a great ten- 
dency to prevent emigrants from the United Kingdom purchasing in the seigniories, and 
induces them to go to Upper Canada or the United States where register offices are esta- 
blished. Several emigrants of a good standing have called upon me for information 
respecting the purchase of property, and finding the difficulty of getting secure titles, and 
the tenor under which such property was held, they would not purchase. 

To the 18th.—I should consider tbat all mortgages ought to be special and not general. 

To the 19th.—I am of opinion that the dowatre coutunuer ought to be abolished, and to 
provide by law that all rights of dower should be particularised and be specially applied. 

To the 20th.—I have known several instances when tutors and curators have been clected 
in conformity with the existing laws, and where a handsome property has been dissipated, 
and left the minors nothing, or very little. 

To the 21st.—I should consider that tutors and curators to attain more effectually the 
object of the law, should be required to give solvable security, specially or by sureties, in 
an amount required by the judge. 

To the 22d.—I consider that judgments rendered, and ministerial acts performed by the 
judges, whereby mortgages or incumbrances on real property are created by the operation 
of the law, ought to be enregistered somewhere. Perhaps the establishment of county 
register offices would answer a better purpose than having them enregistered in Quebec 
exclusively, 


Answers of G. Pemberton, Esq. 


To the 1st Query.—It is not. 

To the 2d.—I know of no means. 

To the 3d.—Many such instances have come to my knowledge during my residence in 
the province. 

To the 4th.—I cannot say of my own knowledge whether such is the case, but L have 
heard that they are of frequent occurrence. 

To the 5th.—Itis a very general practice. 

to the Gth.—_Yes. 

‘To the 7th.—I cannot say. 

Yo the 8th.—In iny opinion certainly, and that opinion is grounded on my knowledge 
of the effects produced by registry offices in other countries. — 

To the gth.— Answered in the foregoing. 

To the 10th.—Undoubtedly. 
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To the 11th.—I cannot conceive that a register could be productive of evil to any but 
dishonest persons ; no honest person can wish to deceive by an appearance of wealth 
which in reality he does not possess. : 

To the 12th.—I have never known any evil produced by registers in Ireland, with which 
country I am best acquainted, and where family arrangements and settlements can be 
learned for 2s. 6d. 

To the 13th.—The same remarks as given in the two preceding answers, apply in this 
case also. 

To the 14th.—Certainly. 

To the 15th.—I have known many, and I believe they occur every day. 

To the 16th.—In my opinion it would conduce to the prosperity of both. 

To the 17th.—I am decidedly of that opinion, and have heard many instances of it 
mentioned, of the truth of which I entertain no doubt; and from personal knowledge 
I can assert that many wealthy emigrants have stated such as their reason for not settling 
in Lower Canada. rr 

To the 18th.—In my opinion registry offices, if established, would render all general 
mortgages unnecessary. 

To the 19th.—I believe that much inconvenience and uncertainty arise from the douaire 
coutumier, but 1 am not prepared to say that it ought to be abolished. 

To the 2oth.—I have known such instances and suffered Joss therefrom. 

To the 21st.—I think so as regards curators who are paid, but with respect to tutors who 
are not paid, and whose duties are very onerous and compulsory, it would be impracticable. 

To the 22d.-—I think in the event of registry offices being established, that such judg- 
ments should be registered there as well as in the prothonotary’s office, in order that all 
incumbrances affecting real property could be seen at one glance. 


Answers of Mr. Castle. 


To the 1st Query.—I do not think it possible to be certain that the property is free from 
incumbrances. 

To the 2d.—The above answer applies here. 

To the 3d.—I do not at the present moment recollect any instances occurring within my 
personal knowledge. 

To the 4th.—Fortunately baving no acquaintance with the courts of law, I am unable to 
offer any personal opinion hereon. 

To the 5th.—I cannot say. 

To the 6th.—Invariably. 

To the 7th.—I cannot say. 

To the 8th.—It would certainly afford protection against all future and ordinary mort- 
gages, but not against dowers, minors’ claims or tutorships, until the present existing laws 
on these points be repealed. 

To the gth.—For the future it most certainly would, because no payments would be paid 
nor loans effected on real estate until the same was registered, hence doing away with the 
inducement to keep mortgages concealed. 

To the 10th.—Unquestionably. 

To the 11th.— Of good,” because on a good title property would be worth its full 
value, and prices would be enhanced one-third. 

Because loans could readily be obtained on an undoubted title, and because by this 
means, as well as permanent investment, much foreign capital would find ahome among us, 
which would be profitably employed in commerce and agriculture. 

To the 12th.—“ Of more good,” because it cannot injure any family arrangements or 
settlements, and cannot weaken their title or claim on the property. Whereas to a pur- 
chaser or lender such registry greatly increases his security and confidence. 

To the 13th.— 

To the 14th.—Most certainly. 

To the 15th.—Indeed I have; without descending to particulars, nine proprietors out of 
ten have at one time or another been subject to inconvenience on this subject. 

To the 16th.—‘ To the prosperity of buth,” because farmers with capital would purchase 
and settle, and this purchase money would be added to our commercial capital. 

To the 17th.—Certainly, certainly—nothing else. 

To the 18th.—Special mortgages would, I think, be best, though they would be useless 
until the dower system, &c. be abolished, which is a general mortgage. 

To the igth.—It is advisable that everything should be “ clear as the noon day,” and 
that all claims and rights of whatsoever nature should be enregistered. 

To the 2oth.—I have known instances where tutors have dissipated estates, to the loss of 
minors or others. 

To the 21st-—I think tutors and curators would not like to give special security, and 
that in most cases they think too lightly of the general mortgage they give in assumlig 
a tutorship. 

To the 22d.—In the event of registry offices being established, I should consider the 
enregistration of judgments imperative, and the judgment of non-effect till so registered. 
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Answets of J. Fraser, Esq., of Monireal. 


To the 1st Query.—I know of no means of ascertaining the fact. 

To the 2d.—None. 

To the 3d.—Several to a large amount. 1 would state the case of the late Wm. Grant, 
with Brickwood and Daniel, of London; the case of three brothers, Caron, of Riviere du 
Loup, who, purchasing three farms in a state of nature, after many years’ labour and 
inprovement on them, were dispossessed by Jolin Blackwood, sen., of Quebec, swearing on 
a gebera: mortgage helc by him from Mr. Phineas, the person from whom they purchased ; 
the case of Callaghan, who purchased from St. George Dupré, and paid the amount agreed 
ov, and was obliged to abdicate from a heavy claim by mortgage coming against the pro- 
perty, executed by the same notary who made out the deed of sale to him (quitte et nelte), 
and in presence of the party holding such incumbrance. There are many others that 
E could state ; one is now before the court, the heirs Dubois, against a property sold and 
paid for by the late Thomas Delvechio, some 30 years ago. 

To the 4th.—There are. 

To the 5th.—It is; but latterly considered by many lawyers insufficient. 

To the 6th.—It is generally done. 

To the 7th.—I cannot state, as it varies from circumstances. 

To the 8ih.—There would be a difficulty of enregistering all incumbrances, as the French 
Jaw constitutes so many, for instance, the acceptance of executor or tutorship, or in skort, 
all actes passed before only a notary, canse mortgage ; and the general practice with coun- 
try merchants, is to call ina notary once.a year, and cause him to take notes for the 
balances agreed on by their customers, who, in general, have no intention to, nor are they 
aware that they are incumbering their property. 

To the gth—I certainiy think it would; although, as I before stated, it would require 
to be very voluminous to engross them all. 

To the 10th.—It wouid ; as every day’s experience shows the impossibility of rendering 
real estate available from the obscurity of title. 

To the 11th.—I cannot for a moment suppose that any evil could be produced by sach 
disclosure, bui on the contrary, it would render property as tangible as any other commo- 
dity, and shield the capitalist, who would then be able to invest his means with that secu- 
rity, the reverse of which, from the frequent uncertainty of title in Lower Canada, obliges 
many who would prefer domesticating themselvesin it, to go where they can with more 
confidence invest il. 

To the 12th.—It would, in my opinion, protect integrity, and be a bar to the daily impo- 
sitions that the mere occupancy of property(already secretly incumbered for much more than 
its value,) practises on the liberality of the mercantile body, who shell out their effects on 
fallacious representations, which, the sequel too often shows, were made but to deceive. 

To the 13th—From experience, | am of opinion, that in every instance it has been pro- 
ductive of good. 

To the 14th.—I think, as I stated in my answer to the 12th interrogatory, it certainly 
would. 

To the 15tb—Many. 

To the 16th.—From my own experience, [ do not hesitate to say both would be bene- 
ficial to a great degree ; as fiom the uncertainty entertained by commercial men of the 
state of the agricultural tenure, the liberality and indulgences which casualties might 
render beneficial to the one, are withheld, and the backwardness of tbe other attributed 
to any but the real cause. 

To the 17th—I know it to be a fact, as stated in my answer to the 11th interrogatory. 

To the 18th.—1 am of opinion that the special mortgage would be beneficial, inasmuch 
as large possessions being rendered untangible for sometimes very small considerations, 
is attended with, at least, great inconvenience. 

To the 1gth.—L should be of opinion that the drott coutemier should give way to one 
defined and particularized, and not. left to the party to accept or not, at will. 

To the 20th.—Many: and one is still in our court here, by which the property of minors, 
involving some thousands, has been embezzled. 

To the 21st.—I think it would be proper that satisfactory security should be required, 
as, how often does it occur, that of the seven persons picked out of the lobby of the court 
house, and denominated assemblé de parens, there are amongst them who neither know the 
minors nor the persons they are about to elect; but are whispercd to by the active person 
in the Lansaction, that they wish such a person to be clected. 

To the 22d.—I am of opinion it would. 


Answers of John Frothingham, Esq. 


To the 1st Query.--I have had very little experience in this matter; my opinion, how- 
ever, is that itis very difficult. 

To the 2d.—I am not much acquainted with the subject. 

To the g3d.—Have heard of many-such, but am not personally acquainted with the cir- 
cumstances of but one case. Some years since three gentlemen were authorized by the 
Commissioners of the British and Canadian School to purchase a lot of ground for the 
erection of a school-house, said lot being advertised for sale at the charch door, for the 

a support 


REGISTRY 
OFFICES. 


No. 5. 


REGISTRY 
OFFICES. 


No. 5. 


98 APPENDIX TO GENERAL REPORT 


support of minor children; four or five years after the purchase a claim was made on the 
property by reason of a mortgage, altogether unknown and unsuspected. 

To the 4th.—Do not know. 

To the 5th.—Unacquainted with the subject; but believe it to be the case. 

To the 6th.—It would seem to be necessary. 

To the 7th.—Do not know. 

To the 8th.—If all deeds and mortgages were registered, a purchaser could see at once if 
the property he was buying were tree or not, which I believe it is very troublesome to 
ascertain at present. 

To the gth.—I am not personolly knowing of any frauds under the present system ; but 
think a regular register of all deeds and mortgages would prevent any. 

To the 1oth.—It would be attended with no expense either of time or money worth 
naming. 

To the 13th—Of inevitable good; I believe if a register, such as is common in New 
England, were once established here, so as to be simple and intelligible, that real estate 
would advance 50 per cent. all over the country, and find buyers too; permanent loans 
could be obtained by holders of real estate, and those who want to place money safely at 
interest would then place it in the province instead of going out of it. 

To the 12th.—I am not enough acquainted with the subject to say. 

To the 13th.—I have had no experience on the subject. 

‘To the 14th.—Certainly. 

To the 15th.—TI have not known any, but presume it is a thing of course. 

To the 16th.—it would promote agriculture aud commerce both. 

To the 17th.—I have no doubt that the difficulty of obtaining clear titles here prevents 
many an emigrant from settling amongst us, as well as many who are not strictly 
emigrants. 

To the 18th.—More good, I should think, though I do not pretend to be much acquainted 
with the subject ia its details. 

To the 19th.—I am unacquainted with the subject. 

To the 20th.—No. 

To the 21st.—I believe this is the custom among our neighbours. There they have 
a judge of probate and wills, &c. who looks after the interests of estates, directs the amount 
bond, security, &c. 

To the 22d.—It seems absolutely necessary ; for, if the register does not give all the 
loans on a man’s property, it would be a delusion. 


Answers of T. S. Brown, Esq. 


To the 1st Query.—In small communities the circumstances of individuals are generally 
known as well as the incumbrances upon their real property, but a degree of uncertainty 
must remain, especially to persons not intimately acquainted with the condition of par- 
ticular families, inasmuch as information must be obtained from private sources instead of 
from public record. 

To the 2d.—I am not aware of any by which absolute certainty can be insured ; one 
party must depend greatly upon the honour and integrity of the other. 

To the 3d.—This has been made an outery for party purposes; but I believe that losers 
have generally been indebted to their own rashness in making advances without seeking 
for such information as might have been easily obtained. 

To the 4th.—I have bad no experience in the effects of such suits. 

To the 5th.—!t is; but I am not aware that the expense is disproportioned to the other 
exorbitant charges of our courts. 

To the 6th.—Yes ; and generally a person may discover much real property that it is 
unsafe to buy or lend upon. 

To the 7th.—Having never obtained a title in this manner, I do not know the precise 
time or expense. 

To the 8th.—It would; but the propriety of establishing register offices depends upon 
the question, whether land shall be considered dead property, from which families and their 
descendants can draw only a certain annual revenue, or whether it shall be considered active 
capital, to be made available whenever circumstances require. 1 consider that whatever 
may have been the wisdom of European policy in making a distinction between capital 
invested in land and capital invested in other property, that no reason exists for such 
distinction in republican America. I consider that in advancing the resources of a new 
country, where no privileged class is recognised, all the capital that it contains should be 
made directly available to encourage the energy of the people, and that an exchangeable 
value should be added to the real value of land. I know not why there should be any 
difference of obstacles creating a difference between sales of real and sales of personal pro- 
perty. In one, a sale may be confirmed and ownership established by delivery ; in the 
other, it cannot; and consequenily a public office is only necessary, in order that all things 
affecting titles of real estate may be established, ratified and preserved. ‘Tne abundance 
of capital in old countries permits the proportion which is in real estate to be withdrawn 
from circulation, and locked up; but in a new country the inbabitants cannot thus divest 
themselves of these active resources without paralysing their own advancement, and reterd- 
ing general prosperity. 

To the 9th.—It would. Publicity is the surest preventive of fraud. 

To 
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To the :0th.—Certainly. ; 

To the 11th.—Decidedly of more good; while uncertainty remains attached to the 
situation of real property a person may hold a vast amount quite clear from incumbrances, 
and yet be generally classed among others in less favourable circumstances. The tem- 
porary mortification that first disclosures might inflict upon the pride of a few indi- 
viduals should not be weighed against the advantages of the great measure in question ; 
security of property and confidence between man and man in all transactions are indis- 
pensable in the attainment of natural prosperity. j f 

To the 12th.—Of more good, for the reasons above-mentioned, and because acts of this 
nature affecting the descent of real property belong, not to the families above, but in 
a certain degree to the whole community. 

To the 13th.—Everything relative to the dispositions of real estate should be publicly 
enregistered, for reasons given in answer to No. 8. 

To the 14th.—The question requires no answer. 

To the 15th.—I have known many. The vast quantity of valuable ground in this city 
now unemployed is sufficient evidence. Were there no uncertainty in regard to titles, it 
would be easy to borrow money upon the security of the ground, by means of which these 
lots could be built up and made profitable to their owners. 

To the 16th.—They would conduce to the prosperity of both, so much are the commer- 
cial and agricu!tural interests of the province identified. ; 

To the 17th.—This argument has been used for party purposes, and is true to a certain 
extent; but emigrants go to the States and Upper Canada, not for register offices, of which 
they know little, but for a better climate. There can be no doubt that the establishment 
of register offices would bring into and retain in the province an immense amount of 
foreign capital to be invested in, or loaned upon real estate, whereby the fixed property of 
the country would become of greater use and profit to its owners. 

To the i8th.—All mortgages should be special. The conditions and precise amount of 
all claims should be enregistered. 

To the 19th.—They should be particularised and specially applied. 

To the 20th.—I have had no experience in these matters. 

To the 21st.— Same answer. 

To the 22d.—I would deprecate partial legislation ; we should have offices in every parish 
or township for the registration of all acts creating incumbrances on real estate. They 
should cause no expense and afford no patronage to Government; but before their 
establishment many laws should be modified, and the relative rights of censitaires and 
seigniors should be established and settled. Any attempt to establish register offices pre- 
vious to a settlement of these questions, would appear influenced by other motives than by 
a desire to advance the welfare of the province. The exchangeable value given to real 
property would so enhance the nominal price, that any plan afterwards adopted for the 
equitable extinction of feudal privileges would become much more onerous to the great 


body of the people. 


Answers of W. Yule, Esq. 


To the ist Query.—It is not possible ; I have sustained losses myself, and known many 
who have suffered great losses from that cause. 

To the 2d.—The means of ascertaining whether there are incumbrances on property or 
not, are unknown to me. 

To the 3d.—I have known many instances, experienced losses myself, and have also run 
the risk of loss, by discovering prior mortgages and incumbrances, although assured by the 
bondsmen there were none at the time of lending the money. 

To the 4th.—Many such actions have been instituted, of some of which I have had 
personal experience. 

To the 5th.—It is almost the universal practice, being the only protection against secret 
mortgages. 

To the 6:h.—Every possible inquiry is made by those who effect purchases, or lend 
money on mortgages, but their inquiries very often prove ineffectual. 

To the 7th.—I cannot say, as the expenses incurred, and the time usually consumed in 
obtaining the judgment of the court, are equally unknown to me. ‘ 

To the 8th. A county register, affording the means of detecting many of the frauds and 
imMpositions at present practised, would be of the greatest utility. 

To the gth. Unquestionably, as the parties interested would have a register to refer to. 

_ To the 10th.—In my opinion, the time and expense attending the obtaining of a secure 
title to property would, by means of a register, be greatly diminished. 

To the 11th.—The disclosure would be productive of a great deal of good, and of no 
evil whatever, excepting to those whose intention was to deceive, in which case a register 
would be the meaus of preventing them from doing so. 

To the 12th.—I can perceive no evil that could arise from the registry of family arrange- 
ments, a register being the best reference in case of doubt or difficulty. 

To the 13th.—I have known no evils to arise therefrom, on the contrary many advan- 
tags to accrue, particularly to those who wished to purchase property, lend wioney, or give 
credit, having it in their power to ascertain their security for so doing. 

To the 14Ui.- Most undoubtedly it would. ; ; 

To the 15th.— 1 have known many instances in both cases. 
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To the 16th.—The establishment of register offices would advance the prosperity of com- 
merce and agriculture. 

To the 17th.—1 consider the want of register offices to be one of the causes why 
emigrants from Britain do not sete on the seiguiories in Lower Canada. 

Yo the 18th.—I would say, that a special mortgage would be more beneficial to the 
bondsman, but perhaps not so much so to tie lender. 

Vo the 1oth.— 

To the 20th.—I have known several instances. 

To the 21st.—I certainly think that the object of the law would be more effectually 
attained were tutors and curators required to give security. 

To the 22d.—Great advantage would accrue from the ij udginents and acts of the judges 
being registered ta the prothonotary’s ofhce, Quebec. 


Answrers of W. Walker, Esq. 


To the ist Query.—Real property in the seigniories may now be subject to mortgages 
to an unlimited extent without any possibility of its being discovered. 

To the 2d.—There are no efficient means. 

To the gd.—A great many. 

To the qth—Yes. 

To the 5th.— Yes. 

To the 6th.—Yes. 

To the 7th.— 

To the 8th.—The establishment of a county register would certainly aftord the protection 
alluded to. 

To the gth.—The access that all intending purchasers or mortgagees would have to such 
a register, must of course greatly tend to prevent the commission of fraud. 

To the 1oth.-—It would. 

To the 11th—As such disclosure would tend to check imposition and protect honesty, 
I am of opinion it would be productive of much more good than evil. 

To the 12th.—Although such disclosure might be inconvenient and disagreeable ‘o 
some families, this consideration ought to be sacriticed to the public good. 

To the 13th.—As far as I have been able to observe the system of enregistration, bot: 
in Scotland and Upper Canada, has been productive of good only to all whose intentions 
were honest. 

To the 14th.—It certainly would. 

To the 15th.—I have. 

To the 16th.—It would favour capital and honesty at the expense of subterfuge and 
fraud, and thus conduce to the general prosperity cf all interests. 

To the 17th.—I have no doubt of it. 

To the 18th.—I am very much in favour of mortgages being special and not general. 

To the 19th.— ? 

To the 20th.—I have; but as tutors have numerous duties to discharge without remu- 
neration, it would be unreasonable to ask them to give security ; but as curators are paid 
for the duties they perform, they ought certainly to be required to give security. 

To the 21st.—Answered by the preceding. 

To the 22d.—Yes. 


Answers of W. Shepperd, Esq. 


To the ist Query.— Mortgages and incumbrances on the seigniorial lands are not easily 
discovered by intending purchasers. 

To the 2d.—There are no effectual means that I know of. 

To the 3d.—I purchased a property some 25 years ago, in Montreal, and having re sold 
it, I have lately been called on by the purchaser's heirs to pay the rights of minors. 
A property bought here was discovered to be liable for the debts of a third person, in con- 
sequence of a guarantee given by the seller, not disclosed at the ‘‘me of sale: by each of 
these transactions I lost money. 

To the 4th.—I can give no information on this point. 

To the 5th.—It is a very general practice where doubts exist. 

To the 6th.—There are. 

To the 7th.—I cannot say. 

To the 8th.—I have not the least doubt that a county register would be highly useful to 
purchasers of real property; by such means he would be enabled to discover all incum- 
brances thereon, provided it be incumbent on holders to cause all incumbrances of what- 
ever nature to be enregistered. 

To the oth.—It would ; intending purchasers would by reference to such revister, check 
apy intention to commit fraud on the part of the holder. 

To the 1oth.—It would tend much to lessen time and expense in ascertaining the state 
of the property. 

To the 11th.—Good would undoubtedly be produced by such disclosures ; no honest man 
need apprehend evil by the state of his fixed property being known. 

To the 12th.—The last answer applies with equal force to this question. 
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To the 19th.—The only practical experience that I have on this subject, las been derived 
from the establishment of registers within these few years in the townships where [ have 
property, and have had wills and other deeds enregistered ; as yet certainly not attended 
by any evil, but from which I anticipate advantage. 

To the 14th.—It would. 

To the 15th.—I cannot cite any such case. 

To the 16th.—The establishment of register offices would conduce to the prosperity of 
all classes, and certainly not at the expense of the agriculturist. 

To the 17th.—I have understood this to be the case, and hate heard it asserted in a 
general way. 

To the 18th.—I am clearly of opinion that good, aud not evil, would ensue were mort- 
gages and all other obligations made special and not general. 

To the 19th.—It would be advisable to have the rights of dower applied in a special 
manner. 

To the 2oth.-—I am not aware. 

To the 2tst.--Cannot give an opinion on this point. 

To the 22d.—This kind of incumbrance should undoubtedly be enregistered, and if such 
be not possible in the county wherein the property lies, perhaps best in the prothonotary’s 
office. 


Answers of Mr. Guillet. 


Sir, Bastican, 29th January 1836. 

T have had the honour to receive the letter you addressed to me, by order of a committee 
of the Legislative Council, with divers questions respecting the law on mortgages. 
Without entering into the details, 1 would submit to the honourable committee as my 
opinion, that register offices are not necessary, and that they would be more inconvenient 
than useful te the inhabitants of the country parishes. That it appears to me that the 
only thing required would be that notarial acts creating mortgages should be considered 
public acts, and the notary obliged to communicate the same to any person applying for 
information. That special mortgages ought to be preferred to the general, or these 
entirely suppressed ; and lastly, that the dowaire coutumer should be aboiished as given by 
law, leaving it in force when the contracting parties may think proper to stipulate it. 


I am, &c., 
C. De Léry, Esq. (signed) I’. Guillet, n. pe. 


Answers of JT. Boutilier, Usq. 


To the 1st Query.—I think it is very difficuit in the present state of the law, as it regards 
seigniories in this province, to be certain in all cases that a property is not subject to 
mortgages or incumbrances, or to what extent it may be so subject. 

To the 2d.—I do not think that there exists (save the declaration of the proprietor) any 
means of discovering whether an instrument affecting the title, or creating or producing aa 
incumbrance on property, has been produced or is known to purchasers or persons intending 
to Jend money. 

To the 3d.—I have known instances where parties having purchased property or lent 
money on the security of mortgages, have been subject to the risk and loss by the discovery 
of mortgages prior to their purchase or loan, which had not been disclosed to thein, and 
which they had no means of discovering. 

Yo the 4th.—I think that many actions hypothecatres are instituted in the superior terms 
of the Court of King’s Bench, and in which defendants are ignoraat of the mortgages or 
incumbrances which such actions are intended to foreclose. 

To the 5th.—In many deeds of sale the confirmation of title is stipulated as one of the 
conditions ; it is required in other cases without any stipulation to that effect; of six sales 
which I have made of immoveable property, three of the purchasers have asked, at their 
own expense, and obtained a judgment of confirmation. 

To the 6th.—I_ have been obliged myself to relinquish, Jast winter, a profitable sale of 
immoveable property on account of the numerous investigations to be made in different 
parishes, of titles, marriage contracts, settlement of zccounts, acquittances, &c. &e. 
demanded by the purchaser’s advocate, and which.would have occasioned a delay of two 
or three months, and possibly more. 1 consider, however, my utles of this property as 
good as any that can be obtained in this province. 

To the 7th.— As far as I can judge from what has passed to my knowledge, the expense 
incurred io obtaining a coufirmation of title 1s about 10 4 in ordinary cases, and the 
judgment of the court cannot be obtained in less than four months ; it sometimes happens 
that the judgment of the court is not rendered before cight or twelve months from the tune 
of the application, especially when there are oppositions. 

To the 8th, gth and 10th.—A register in each county affording at all times information 
with respect to all mortgages and charges, cancelled or exisung, with which any immove- 
able property in the county might have been and might then be affected, would doubtless 
protect purchasers or lenders wgainst the risk arising from concealed charges, would 
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materially contribute to prevent the commission of frauds which may result therefrom, 
and would diminish the time and expenses necessary to obtain a secure title on purchasing 
properties, or lending money on the security of mortgages. I conceive, moreover, that 
the difficulty does not exist in the proper operation of the register-oftice, when once well 
organized, but in the changes which it would be necessary to make in the existing laws, 
in order to adapt thems to this new institution. 

To the 11th.—This disclosare might be disadvantageous to persons whose property 
would be greatly mortgaged, but not beyond the value of the property. Some creditors 
might get uneasy and force the sale of properties at ruinous prices for the proprietors, wio 
otherwise might have honourably acquitted themselves of their obligations. 

To the 12th.—Without being produciive of great evil, the disclosure hy such register of 
family arrangements and settlements, &c. might displease and raise obstacles to the estab- 
lishment of register-oflices; perhaps for the interest of this measure it would be better to 
introduce them by degrees, and not to give them immediately a retroactive effect; at least 
the retroactive effect ought to be optional to the parties concerned; the thing might be 
done in the following manner: supposing that an Act passed by the Legislature enjoin the 
enregistration of all charges, &c. created after a given date (say from the enforcement of 
the bill), another or the same Act might in the meanwhile provide to the establishment of 
a new décret, which | shall name for the moment the décret de purgation, to distinguish it 
from the present décret of confirmation. The object of this décret would be that any proprietor, 
desiring to avail himself of it, may, by an advertisement during a certain time, such as 
practised with regard to the décret of confirmation, besides all other process deemed neces- 
sary, oblige all persons having any claims, &Xc. against him, to present them within a certain 
period at the register-office of such county, in order that they may be enregistered accord- 
ing to their respective dates, declaring at the same time that such or sucli imimoveable 
property situate in that county, will not, after the delay prescribed, be affected with mort- 
gages, &c., but from the date of their subsequent enregistration which shall not have been 
then presented. In order to avoid frauds, an advertisement of six or even twelve months, 
published in journals of the district as well as in the Official Gazette of Quebec, might be 
required ; my informations in the law not extending beyond what I have been able to acquire 
in the ordinary course of business, [ shall not enter into the details of such a plan. I will 
merely observe that since in cases of a sale, we have afforded the purchaser the means of 
compelling all persons to make known, within a certain time, any claim they may have on 
a property, | do not see what inconvenience would arise from giving the same facility 
with regard to his own immoyeable property, to a proprietor not disposed to sell, but 
desirous of borrowing, or who for the interest of his family and his own, would wish to 
free his property from any charges which might be unknown to him; and as it is probable 
enough that all persons whose property is not mortgaged, or who might be desirous to sell 
or to borrow, would resort to this means in order to make known the real state of their 
properties, the result would be that in a few years all properties would be enregistered 
with both their ancient and recent incumbrances. 

To the 13th.—I have had no opportunity of knowing any advantage or disadvantage 
resulting from the enregistration of wills and donations. 

To the 14th—Such a register would enable creditors to ascertain the true circumstances 
of the real estate of their debtors. 

To the 15th.—I have known instances when individuals were unable to obtain money on 
the security of their property, because they had not the means to prove that the same was 
unincumbered, or only partially incumbered. 

To the 16th.—I think that the establishment of register-offices in the seigniories would 
favour agriculture just as well as it would conduce to the prosperity of commerce. 

To the 17th.—I think that the fear of frauds, the difficulty of discovering mortgages, &e. 
and the delay incident to the obtaining of confirmations of title, sometimes prevent emi- 
grants from settling in seigniories ; but | also think that these inconveniences have frequently 
been exaggerated. By the décre¢ of confirmation, and with the assistance of an advocate, 
emigrants can always make secure purchases. 

To the 18th.—I am inclined tothink that if mortgages were for the future special and not 
general (with certain provisions), the public would not be worse off than at present. — 

To the 19th.—I have often observed that the douaire coutumier (as well as the marriage 
contract in community,) would oceasion differences and law-suits in families, and some- 
times between the creditors; however, with the little information [ possess on this matter, 
I will not take upon myseif to state that it would be expedient to change or to abolish a 
practice to which the majority of the people of this country adhere so generally. 

To the goth.—I have had no knowledge of particular instances, at least [do not recollect 
any at present, where estates confided to the management of tutors or curators appointed 10 
conformity with the existing law, have been fraudulently applied or dissipated, and that 
losses have thereby been occasioned to the persons for the care of whose property such 
appointments had been made. : 

To the 21st.—I should think that, generally speaking, the object of the law might be 
attained as effectually if tutors and curators were required to give special security by them- 
selves or sureties in the amount required by the judge. 

To the 22d.—In the present state of things I do not see what public convenience would 
result from the enregistering in the prothonotary’s office, in the district ot Quebec, all 
judgments rendered in the several districts and the ministerial acts performed by the 
judges, whereby mortgages oi incambrances on real property are created by the OST 
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of law; for the knowledge one would have of the existence of these charges alone, could 
not suffice to dispense with the judgment of confirmation, which would make them known 
if theywere not so before; it seems to me that with a register-office these acts ought to 
be enregistered in the counties where the properties thereby affected would lie. 


Answers of P. A. Degaspe, Esq. 


To the 1st Query.—It is almost morally impossible to be certain of it. 

To the 2d.—I know of none. 

To the 3d.—In the course of my practice as a lawyer, and since, I have seen several sad 
examples of it. 

To the 4th.—I know that several actions hypothecaires have been instituted. 

To the 5th.—Yes, and sometimes the expenses are very considerable. 

To the 6th.—Yes, very often. 

To the 7th_—A practising lawyer could answer this question in a precise manner; [ 
cannot do so. 

To the 8th.—Certainly ; my answers to the preceding questions form the basis of my 
opinion on this subject. 

To the gth.—Certainly ; for by referring to such a register it would be ‘easy to discover 
secret mortgages, 

To the 10th.—I have no doubt of it. 

To the 11th.—I think that such a register would be very advantageous, because every 
one would then act with safety. 

To the 12th.—The wisest laws sometimes produce abuses, so would the present register 
with respect to certain family arrangements and settlements; but the general good must 
prevail over partial inconveniences. 

To the 13th.—I have no knowledge of such inconveniences ; quite the contrary. 

To the 14th —I firmly believe it. 

To the 15th.-- | have known many instances of it. 

To the 16th. —I believe that such register-offices would conduce to the prosperity of both. 

To the 17th.—I think so. 

To the 18th.—According to my opinion, it would be productive of more good than evil. 

To the 19th.—To my knowledge the douaire coutumier has produced evil consequences ; 
1 should think it would be expedient to abolish it. 

To the 20th.—I have known such instances. 

"Fo the 21st.—I think so. 

To the 22d.— Each court of justice enregistering its own judgments; I see no advantage 
in having them enregistered in the office of the prothonotary for the district of Quebec ; 
however, it would facilitate the said transactions. 


Answers of G. Marchand, Esq. 


To the 1st Query.—It is possible; we must confide to the honesty of the vender or the 
debtor. To demand information from notaries who are the depositaries of mortgages, 
would be asking them to violate their oath of office. 

To the 2d.—I know of none. 

To the 3d.—I have myself sustained, last winter, a loss of 100 d. that [had lent to a person 
to enable him to complete the payment of a property, over which he gave me mortgage ; but 
which, however, was of no avail to me, because this person being dead, when I wanted to 
exact the payment thereof, the widow presented a marriage contract, giving her a dower 
of 500 /., of which I had not been informed, although both the man and wife had assured 
me that their property was unincumbered. I know many instances of persons having been 
ruined by similar transactions. 

To the 4th.—There are many actions hypothecaires instituted in the superior terms, and 
it is seldom that mortgages unknown to defendants are not disclosed. 

To the 5th.—Few persons resort to this means on account of the delay, the inconvenience, 
and the expense that it occasions. 

To the 6th.—I do not think that the country people are much in the habit of making 
these researches ; they generally act without precaution until arrived ata state of ruin, 
caused by the system of concealed mortgages. 

To the 7th—From 10 /. to 154, a sum still too high for the generality of the people, 
and probably greater than what the Act intended it should be; but as the thing cannot 
be done without aa advocate, it cannot be cbtained for Jess, and without a delay of some 
months. : 

To the 8th, gth and 10th.—Such a register would afford sure and honest means of pre- 
venting frauds, and would shield purchasers from the risk they run with the system of 
cencealed mortgages now in use, for every one would have the means and be enabled to 
ascertain the state of properties without loss of time and the expenses now required. 

To the 11th.—I[ do not see how a regisier-office, which would give an easy means, and 
without much expense, of discovering wortgages, could be productive of evil. This manner 
of affording to the public so necessary iniormations could only be productive of good, 
since it would establish honesty and justice. Iam aware at the same time that many 
persons think it would be better to maintain the system of concealed mortgages; but as 
1 have always considered as frivolous, illiberal and often dishonest, the reasons adduced by 
them, I cannot adopt them. 
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To the 12th.—This disclosure would put an end to a number of law-suits founded on 
doubtful and frequently ou dishonest principles, and consequently could not have but a 
good effect. 

To the 13th.—I do not know of any inconvenience, and think that the earegistering of 
wills, &c. must have been productive of advantages, although ! cannot cite any particular 
case. 


To the 14th. 


Such a register would be very advantageous, for it would enable creditors 


4o ascertain the true circumstances of their debtors. 


To the 15th.—Very often. 

Yo the 16th.—Register-oflices, in affording greater security 10 conmerce, could not fail to 
give it more extent, and as it appears to me that experience tells us that it is commerce 
which ealls forth, with the greatest advantage, the resources of agriculture, I firmly believe 
that nothing but good would result from both. 

To the 17th.—I have often heard myself emigrants, who had a little money, express 
themselves on the danger of investing their inouey on estates in Lower Canada, on account 
of the difficulty and even the impossibility of ascertaining the real state of properties. 

To the 18th.—TI think it would be better if mortgages were special. 

To the 19th.—It is advisable to abolish it, and to enact that in future all rights of dower 
shall be special, and applied on an estate free from all incumbrances; otherwise they shall 
be wall aud void. 

To the goth and 21s:.—There is an instance of this in this parish; an estate which, 
acvording to the inventory, ought to have given to each child 8-8090 livres ( francs), has 
in the space of two years been squandered away by the tutor, so that the heirs got alinost 
nothing; the tutor not being worth auvything, the inheritance has been lost; for this 
reason | think it would be proper to require special security. 

To the 22d.—I think this would be inconvenient, and that the enregistrations should take 
place in each district. 


Answers of G. Boisseau, Esq. 

To the 1st Query—We have the décret and the confirmation of title that can be 
obtained, &c. which purge all mortgages, except dower, not declared, &e. 

Yo the 2d.—There are no other means than by. obliging the parties in the Act; but the 
vender may deceive as well as the debtor; we have the surety waich we can demand. 

To the 3d.—Yes, to my knowledye several persons have paid twice, there being dowers 
not declared, and of which the venders themselves were ignorant. 

To the 41h.—] reside at too great a distance from the towns to answer this question. 

To the 5th.—-Yes; but this is done only in cases where properties are of a certain value, 
and persons distant from the towns In many instances prefer rather not to make transactions 
than to give theniselves the trouble. 

To the 6th.—Yes ; but this is what parties in country parishes frequently neglect to do. 

To the 7th.—The expense incurred in obtaining a confirmation of title is not excessive, 
but the delay of four months is too great; besides, this is very inconvenient for persons at 
a great distance from the towus, and is not equal to a register-office established in each 
county, by which we could ascertain previous to lending money what security we e dd 
have. 

To the 8th.—Yes, such a register is very desirable; for it often happens that a trans- 
action fails because purchasers do not wish to apply for a décret or ratification of property, 
on account of the trouble and expense; and persons in need of money would, from tue 
security afforded to persons lending, obtain it much easier if such a register were esta- 
blished in each county. 

To the oth.—Yes, for the reasons given in my 8th reply. 

To the 10th.—Yes. 

To the 11th.—Such a register would produce more good than evil, because the person 
in need of money would obtain it more easily by the lenders knowing the state of the 
borrower's affairs. I know of several persons in my parish who have mouey, aad fron the 
want of such a register keep it in their chest. : ; 

To the 12th.—It would certainiy be productive of more good than evil; for he who is 
unable to obiain money for the want of security is much to be pitied. 

To the 13th.--The enregistering of wills, donations and other instruments, would be to 
a certain degree advaniageous to parties, and although these enregistrations would not 
purge ancient mortgages, they would facilitate toe discovery of these anterior morigases, 
and after these discoveries the leuder would décide. 

To the 14th.—Yes. 

To the 1§th.—Yes. 

To the 16th.—Yes, it would contribute to the prosperity of both. ra ; 

To the 17th.—1 think that a register-ollice would facilitate tue setiling in this province 
of emigrants from the United Kingdoin. 

To the 18th.— 1 think that the special mortgage joined to the general would be preier- 
able to the special alone. 

To the 19t.—The present law relating to a dower is very wise. 

To the goth.—No. 

To the 21st:—This might be proper. l 

To the 22d.--This would answer for the towns oniy 5 country parishes require register= 


oflices. 
ANSWERS 


OF CANADA COMMISSIONERS. 105 


Answers of Wm. Berckzy, Esq. 


To the 1st Query.—I think that it is difficult, and in many instances impossible, to ascer- 
tain all mortgages affecting real property in seigniories ; however, this regards more_parti- 
cularly mortgages which can be purged by the décrets. The rights of minors and dowers 
can, in the greater number of cases, be known by making the necessary researches. 

To the 2d.—I do not know any means whereby we could ascertain the object of this 
question. F ‘ 

To the 9d.-—I think that losses have very seldom been sustained by the means in question, 
if it isnot by the negligence of persons lending or purchasers ; for my part I have known 
only the latter to have suffered in that way, and they were few in number. 

To the 4th.—I have too iittle to do with the courts of justice to be able to answer this 
question. F 

To the 5th.—He who is prudent ought, of course, to resort to this act in order to secure his 
titles, though I know many instances where this precaution was not taken. The expense 
which it necessitates is, I believe, the principal reason for neglecting it. 

To the 6th.—I do not know, but I conceive that such researches must necessarily ve 
made by persons who do not like to run the risk of losing their money. 

To the 7th.—I do not exactly know; but I do not think that it is less than 107. or 122. 

To the 8th and gth.—If there were not difficulties attending the adoption of this system 
to the Jaws of the country (a thing which I cannot take upon myself to say), I believe that 
register-offices would be vastly usetul, and would afford the means of ascertaining with very 
little expense the charges affecting properties upon which a person might be disposed to 
place his money, for by obliging every individual desirous of securing his deeds of 
purchase, mortgages or others, to enregister the act in virtue of which he acquires his rights, 
every one would know where to apply to ascertain what risk he would run either in pur- 
chasing estates or lending money on the security thereof; besides this would be the means 
of checking concealed mortgages, as no mortgages would be valid when not enregistered. 

To the 10th.—Undoubtedly, for the reasons given in the preceding answer. 

To the 11th and 12th—I do not see what bad effect such a disclosure could produce, 
either generally or with respect to family arrangements or settlements. Experience on the 
contrary has convinced me that nothing was more useful than the means of ascertaining 
the real state of properties, on the security of which one would wish to place money ; aud 
I have no knowledge that any such disclosure has ever been injurious to any person what- 
ever who did not intend to defraud. It might, however, sometimes be unpleasant for the 
parties concerned to disclose their arrangements; but this would happen seldom, and ought 
not to prevent a measure so generally advantageous. 

To the 13th.—I do not recollect any particular facts bearing on this question. I see no 
inconvenience to be derived from enregistering wills; on the contrary, it seems to me that 
we ought to render these acts as public as possible ; besides, my answers to the 8th, gth, 
11th and 12th questions are here applicable. 

To the 14th.-- Undoubtedly. 

To the 15th.—I do not recollect at present any instances similar to this in question, but 
it is easily conceived that when there is any doubt as to the unincumbrance of a property, 
and that the proprietor cannot at once satisfy persons that his property is unincumbered, he 
must find it more difficult to obtain money than if he were differently situated. 

To the 16th.—I apprehend that if register offices favour commerce they must be bene- 
ficial to agriculture; these two branches of human industry are so connected with ong 
another that the evil accruing to one must be felt by the other. For my part I think that 
they would contribute to the advantage of both. 

To the 17th. —I am convinced that the reasons alleged in this question do not prevent 
emigrants irom remaining in this province, for I am inclined to think that most of them are 
ignorant of them; but many do not settle here from the prejudices they entertain against 
this country and all its institutions; besides, they would tind themselves more or less 
strangers in our country parishes, not knowing the language of the majority of the people ; 
and being for the most part Protestants, they would be deprived of the comfort of the reli- 
gion to which they beloug; and moreover they consider the soil and climate of Upper 
Canada and the United States more favourable to agriculture, and the laws and customs of 
the people of those countries more analogous to their own. Besides, they already have 
their friends and relations established there, and on leaving Europe generally have made up 
their minds as to the place of their future residence. 

To the 18th.—If means could be devised to render mortgages special and not general, 
I think it would be very advantageous ; besides, the systein of enregistration would seem to 
necessitate the abolition of general mortgages. 

To the 1gth.—I cannot venture to answer this question for want of sufficient legal 
information. 

To the 2oth.—I do not know of any parallel case ; but many such have doubtless often 
happened. 

‘Yo the 21st—I cannot answer this question. 

To the 22d.—-I do not see the utility of such a measure, but I conceive, on the contrary, 
that it would be very inconvenient, if it became absolute necessary, to resort to the office of 
the prothonotary at Quebec for infor:nation, or to obtain such documents as we might 
require, 
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Answers of E. Mayrand, Esq. 


To the 1st Query.—It is impossible in the present state of the law in this province to be 
certain that a property is not subject to mortgages and incumbrances. 

To the 2d.-—-I know of no legal means to discover whether an instrument affecting the 
title, or creating or producing an incumbrance on the property, has been produced, or is 
known to purchasers or persons lending money on the property. 

To the g3d.—I_ know of many instances where individuals having purchased properties 
have been obliged to abandon them; others possessing sufficient means have been obliged 
to buy properties twice over, and at considerable prices, on account of the improvements 
they had made ; all this caused by ancient mortgages which had not been revealed by the 
vender at the time of the purchase, —and others who lent money lost it, capital, interest and 
costs. 

To the 4th.-Yes, many actions hypothecaires are instituted in the superior terms of the 
Court of King’s Bench in this province; I think that in most of these actious, defendants 
are ignorant of the mortgages which such actions are intended to foreclose. 

To the 5th.--It is the practice in many cases to resort to the Act providing for the ex- 
tinction of secret mortgages or incumbrances on lands, but it frequently proves after con- 
siderable expenses to be of no great service, since the law does not free from the mortgage 
produced by the dower. 

To the 6th.—Yes, numerous researches are made ; but are they not fruitless ? 

To the 7th.--The expense incurred in obtaining a confirmation of utle under the Act 
above mentioned varies from 20/. to 30/.; and what is extremely importaut is the delay of 
eight or twelve months previous to obtaining an ordinary judgment of the court, which for 
all that cannot afford a complete protection. : 

To the 8th.--There is no doubt that a county register, showing with respect to lands in 
the county, what mortgages, charges or incumbrances have been made, would afford more 
security in transactions, and would be the means of putting an end to a great number of 
vexatious proceedings, ; 

To the gth.—The operation of such a register would, undoubtedly, have the effect of 
making known mortgages which remain concealed ; it is the only means which we can 
adopt to create mortgages without any fear; by having recourse to the register, one might 
then confidently rely upon acts which very often are worthless scraps of paper. 

To the 10th.—Such a register would have the effect of diminishing the expense and time 
frequently spent to no purpose, and would engage persons to lend their money more libe- 
rally from the safety of the mortgage they would have. : ' 

To the 11th.--I am inclined to think that such a register would be productive of more 
good than evil; it would encourage honesty and afford the means of creating mortgages 
with less apprehensions. J yin 

To the 12th--I am of opinion that the disclosure by such register of family arrange- 
ments and settlemerts would be productive of more good than evil, inasmuch as it would 
show what degree of confidence they could mutually repose in each other. 

To the 13th.—I am of opinion that all acts ought to be enregistered ; this would prevent 
frauds, and afford more effectual investigations of papers which are frequently to be found 
in the hands of inconsiderate notaries, and are often destroyed ; and would make known the 
dispositions of acts such as they were passed. ‘ ; 

To the 14th.—Such a register would be highly advantageous, inasmuch as Creditors 
could ascertain the true circumstances of the real estate of their debtors. 

To the 15th.——It has happened very often that persons wishing to borrow money could 
not obtain any, because the individuals were afraid that their properues were affected with 
prior mortgages. aA ; 

To the 16th—Register offices in the seigniories would favour commerce and encourage 
agriculture by reason of the lending of money which would take place with more safety. 

To the 17th._—I am of opinion that the impositions and delays incident to the discovery 
of mortgages and to the obtaining confirmations of title, deter emigrants from setthng In 
greater numbers in seigniories, and induce them to give the preference to places where 
register offices are to be found; being then certain not to be troubled by ruinous law 
suits. ae 

To the 18th.—I think it would be productive of more good than evil, if mortgages were 
special. : oe 

To the 19th.--I am of opinion that the douaire coutumier is a scourge which we ought 
to get rid of entirely, and that all rights of dower ought to be special and particularised ; 
we would thereby avoid a number of unpardonable proceedings. ¢ 

To the 2oth—I know many instances where estates confided to the management of 
tutors or curators, appointed in conformity with the existing law, have been dissipated, and 
thereby occasion considerable losses. [ have at present a sinilar case in hand. | 

To the 21st—-I am convinced that a law requiring tutors and curators to give security 
would prevent a number of losses which minors sustain. j ee : 

To the 22d.--I think that the researches of judgments rendered in a district would take 
less time, if the ministerial acts of judges were enregistered in the office of the prothonotary 


of the district. 


ANSWERS 
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Answers of &. Desberats, Esq. 


REGISTRY 
To the 1st Query.—No. OFFICES. 
To the ad.—-No. 
To the 3d.—TI have. No. 5. 


To the 4th.—Actions of this kind are often instituted. 

To the 5th.--Yes, but tle expenses are not very considerat le. 

To the 6th.--I should think so. 

To the 7th.--From 87. to 102., sometimes more. 

To the 8th.—Yes, because this would tend to protect the purchaser from mortgages. 

To the gth.—I should think so. 

To the 10th.—Yes. 

To the 11th.--I do not think that such a disclosure would be productive of more evil 
than good, provided that no person should be allowed to see the register without the con- 
sent of the party whose property would be mortgaged. 

To the 12th.--I do not see what evil it would produce with the restrictions mentioned in 
my last reply. 

To the 13th.--Advantages must necessarily have thereby been derived ; I cannot, how- 
ever, Cite any particular case. 

To the 14th.-—Yes. 

To the 15th.-I have no personal knowledge; however, I think that this may have 
happened. 

To the 16th.--It would facilitate the borrowing of money. 

To the 17th.—No; I think that emigrants prefer Upper Canada and the United States 
on account of the climate. I do not think that cither register offices or the fear of mort- 
gages induce them to prefer one country to another, for they are unacquainted with both 
on arriving; [ should rather think that this preference is due to what I have already ob- 
served, and to their partiality to the English laws. 

To the 18th.—I do not think that this would occasion any evil. 

To the 19th.—-I think it would be proper to abolish it. 

To the 2oth.--I have no personal knowledge of this, but [I should think that they may 
happen. 

To the 21st.-The remedy proposed in this question seems to me to be impracticable. 
It might besides cause very great injustice where the amount of the security would be in- 
sufficient to cover the amount of the balance of the tutor’s account. 

It must be observed that the office of tutor is a public one, which no person can refuse 
to accept, save in certain cases provided by law. It might happen that the person ap- 
pointed tutor could not find securities, and it is difficult to conceive how a person would 
wish to render himself responsible tor another who undertakes to administer an estate over 
which he has no control. Ido not think it necessary here to propose any remedy. 

To the 22d._Judgments are always cnregistered in the prothonotary’s office. The en- 
registration of ministerial acts would not produce any other advantage than that of esta- 
blishing the existence of a mortgage, but it would not show the amount of the debt. 


Answers of Mr. George Black. 


To the 1st Query.—I have always understood that it is not possible. 

To the 2d.—I am not acquainted with any such means. 

To the 3d—Many. I have now been engaged in business in this country for the last 
15 years, and have been deterred from making considerable investments upon real securities 
by the uncertainty of the titles. 

To the 4th.—I_ have reason to believe that there are many such actions brought. against 
purchasers ignorant of the property being mortgaged when they made their purchases. 

To the 5th.—lIt is. 

Yo the 6th. —Yes. 

To the 7th.—I never had occasion to prosecute the confirmation of a title under this 
statute, and cannot say what the expense may be. 

To the 8th.—Certainly. 

To the gth.—I think there could be no doubt that the operation of a registry system 
would prevent frauds; 1 have myself suffered from the want of such registry. — 

To the 10th.—Yes. 

To the 11th.—I consider that it would be productive of good to the industrious and 
honest, and I do not think it an evil that it should deprive the dishonest of the means of 
deception. 

To the 12th.—I think that a man applying to another to borrow money upon the secu- 
rity of real estate, ought to disclose to the lender all his family arrangements and settlements 
affecting his real property, and the register acts do no more. 

To the 13th.—I have not any particular means of information upon the subject matter of 
this question. 

To the 14th.—Yes. 

To the 15th.— Instances of this kind are not unfrequent. 

To the 16th.—It would conduce to the prosperity of both. 

To the 17th.—Yes. 

To the 18th.—I think they ought to be special. 

0.3. To 
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a 
7 0 theagth-—I am aware that the dower as at present regulated, often produces uncertainty 
in titles; but it would be for persons who have made the law a study to say how thi 
matter ought to be regulated. ‘ ‘ 

To the 2oth.—In the line of my business I am not in the way of obtaining infor- 
mation upon the subject of this question, but I believe great losses have occurred : 

To the 21st.—The object of the Jaw would be more effectually attained if tutors and 
curators were obliged to give security; but I think it would be hard to require pecust 
from tutors, whose duties are burthensome and compulsory. ‘i 

lo the 22d,—Whatever contributes to the disclosure of incumbrances upon real estate 
I consider beneficial, but 1 am not sufficiently acquainted with legal matters to be able to 
say whether the judgments and ministerial acts mentioned in this question ought to be 
enregistered at Quebec or not, but I believe it would do much geod. _ 


Answersof P. Vezina, Esq. 


To the ist Query.—-It is impossible. 

To the 2d.—I know of no means of discovering this. 

To the 3d.—I have known many instances when venders and people Jending money have 
been subjected to loss by the discovery of mortgages which had not been revealed, and 
which they could not discover. 

To the 4th.—l cannot say that there are many actions hypothecaires instituted in each 
term, but this happens frequently, and it seldom occurs that there are not many every year. 

To the 5th.—It is the practice to resort to that Act, but this occasions great ex pen se 
and does not lead to the discovery of dowers, and entails which are not opened. 

To the 6th.—This is what prudent purchasers do, or ought to do, but they are nevertheless 
often deceived. 

To the 7th.—The expenses incurred in obtaining a confirmation of title under the Act 
9 Geo. 4, c. 20, are rather considerable, and the judgments thereof cannot be obtained 
in less than four months, and frequently not within that time, if there happen to be 
oppositions. 

To the 8th.—Such a register would be advantageous, and necessary to prevent frauds. 

To the gth.—I think so. 

To the 10th.—I think so. 

To the 11th.—Such a register cannot be productive of evil, and would be advantageous 
to the community in general. 

To the 12th.—A register which would lead to the discovery of family arrangements and 
settlements must be advantageous to society. 

To the 13th.—There must result advantages from the enregistering of wills, donations 
and other instruments containing the dispositions of real property or incumbrances thereon. 

To the 14th.—-I believe so. 

To the 15th.—I have never known instances of this kind, but similar instances have 
doubtless occurred. 

To the 16th.—A register office in this province would contribute to the prosperity of 
commerce and agriculture. 

To the 17th.—This is possible, but I have no personal knowledge of it. 

To the 18th.—I think that greater advantages would be derived if mortgages were 
special. 

To the 19th.—I do not think so; moreover, this a matter which requires to be well 
considered before anything is done. 

To the 2oth.—1 have known many instances where minors have been ruined by the 
fraudulent application and dissipation of their property by their tutors. 

To the 21st.—Yes, by requiring special sureties. 

To the 22d.—I see no advantages in enregistering such acts and judgments in the 
office of the prothonotary for the district of Quebec; they ought to be enregistered in 
each district where there could be a register for that purpose, to which any one might have 


access. 


Lerrer of William Badgley, Esq. 


Gentlemen, Montreal, 27th January 1836. 

A committee of the Legislative Council has directed a series of questions to be proposed 
to a number of persons here, for information on the subject of the operation of the present 
system of mortgage law, as securing the title to real estate in this country. I have not been 
honoured by the committee on the subject, but as I am desirous of submitting to them my 
views upon this interesting and important point, mry I beg you to lay before them my 
remarks in any manner you may think most advisable. ; 

As a general truth, it cannot be doubted, that capital will only be applied where there 
exists a probability of either a satisfactory return for its c2ployment or a valid probable 
security for its reimbursement; where neither profit nor repayment are secured, it is clear 
that money will not be invested. The legislature with the view of giving confidence to 
purehasers of real estate passed the law of g Geo. 4, ¢. 20, but though a remedial statute, 
its machinery is very clumsy, a title cannot be ratified in less than four months, a period 


generally extending to six ; the expense to applicants 1s eonsiderable, but still PO 
relieve 
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relieve them from incumbrances which, from their very nature, being latent as well as indefi- 
nite in amount, cause the greatest and best founded apprehensions; in fact it has not in any 
effectively advantageous manner changed the old system of the décrét forcé, except in the 
particulars of relieving the purchaser from the payment to the sheriff for the cost of a title 
as well as his per centage upon the amount of the sale, and specially from the necessity of 
paying down the amount of the adjudication; in these three points, the 9 Geo. 4 has been 
of service, particularly in the last object, but it has not rendered real property more secure 
than before its existence; upor the whole I conceive the present equally as expensive and 
dilatory as the old course whcese improvement it had in view, with this sole difference, that 
the expense goes into other pockets. The statute is also objectionable trom its exclusive 
nature, being confined to purchasers, and offering no security to capitalists disposed to 
embark their capital for the sake of revenue only. 

If it were possible to conceive that the increase of population in any country could by 
any possibility in a few years cover its cultivable lands with an active and busy population 
in its whole extent, a plausible, though by no means a conclusive, argument might be 
offered against holding out inducements for the use of foreign capital; but in that case, 
the climate, the soil, the natural advantages, or if 1 may be allowed the expression, the 
natural capital or wealth of the country, must all conjointly have existence in an extreme 
degree of advancement previous to the population acting upon these sources; as these 
advantages are not applicable to this province, it follows, that introduced or imported 
capital must be of the greatest possible importance to the lender; the condition of his agree- 
ment will be in his own favour, and if he really require the money he would not hesitate to 
perform the condition; the advantages of this system, [ think, would in a few years be so 
apparent that it would become general, without opposing too forcibly the fears or the pre- 
judices of the opponents of the measure. 

The necessity of that species of security for holders of real estate at present is most 
unquestionable, because occasions are of lrequent occurrence of mortgages of old date 
having been brought forward, which have frequently deprived bond fide purchasers, and 
holders of property, of that property whose full price they nave paid, aud besides this, upon 
which they have Jaid cut large sums of money in its improvement. 

The preceding remarks apply to mortgages for advances of money. As to purchasers, 
the present statute might be so amended as sufiiciently to protect them; few or no cases 
occur where mortgagees of real property reside ont cf the province; if there are any of 
that description of persons, their agents in the province are careful of their interests ; the 
period of four months for a ratification of title, as at present, is unnecessary, as being too 
dilatory ; cne month is ample for every purpose of information and notification, and two 
instead of four advertisements, at a week’s interval, would also much redace the expense. 
L would retain the present law with this amendment, and further improve it by striking out 
the 8th clause of the statute, which [ think unnecessary and in some part contradictory of 
the preceding clause. The retaining of the ratification system for purchases is advisable, 
because it prevents fraudulent sales for less than the real value of property, by enabling 
mortyagees to bid up the estate sold, to cover its incumbrances, or at least high enough to 
make the sale for the true value. 

There are two remaining points respecting mortgages which are of no great importance, 
namely, mortgagees under jadgments of the courts, and by every notarial acknowledgment 
of debt; the better plan in both cases would be to cut off ihe mortgage security, but as that 
might be objected against, I would only give to them the effect of a mortgage where that 
right is stipulated in the deed or claimed in and by the judgment; in both the ingredients 
of date and amount are specific, that ef the realty to be affected by them is alone required ; 
if litigants or parties to the decd require the security of a mortgage let them demand it. 

You perceive that my register system applies only to the future introduction of capital, 
but it has a retroactive effect by means of the privilege which I propose to give to the 
registered special mortgage over every other general mortgage ; if holders of general mort- 
gages are disposed to procure for themselves the same security as the special mortgagee, 
they shall be entitled to the privilege by adopting the same means’, 

I believe the greatest evil of the present course of law is the indefinite amount of many 
mortgage claims, as for example in custemary duwer, community of property between hus- 
band and wife, tutorships, curatorships, executorships and others; it is impossible under 
the existing laws to avoid inconvenience from the occurrence of some of these cases; and 
if a mode could be adopted of rendering all those claims of limited amount, great difficulty 
would be removed and much done to destroy the impediments of prejudice or interest. [ 
cannot perceive any chance of escape from these inconveniences and evils but by a system 
of registration. 

It is generally admitted by the opposers of a registry that dower and the preservation of 
the claims of children, &e., under the miuisterial offices of tutors, curators and executors, 
present the greatest and almost the only difficulties to the adoption of the general register bill 
proposed ; these objections may, I think, be removed without mconvenience. Few cases have 
of late years come before the Court of King’s Bench in Montreal, where dower was claimed ; 
as a mortgage upon which an action was instituted, its right is acknowledged and sup- 
ported, and the courts in the province generally have constantly maintained it under the 
clear and explicit terms of the law. 

In Apri] term, 1830, the Court of King’s Bench here rendered a judgment upon my appli- 

cation 


* My plan is shortly this :—1st. Render every claim fur dower special, in other words, to the 
province, and that every possible means should be advpted to render its security effectual 
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cation for dower; this is, I believe, the last case in point, and being the first of its particular 
nature, and embracing points of some importance, I take the liberty of submitting it to 
you, to exhibit the extent of the privilege granted by law to dower, and the necessity of 
limiting its amount to a specific sum. Jobez D. De Witt, born in the United States since 
the declaration of independence, settled in Canada in 1801, where he acquired real pro- 
perty ; in 1811 he returned to the United States, was married there without marriage con- 
tract, returned to Montreal, and there lived until his death in 1827; he died insolvent. 
On bebalf of his widow I claimed dower, which the court granted, although contrary to the 
expressed opinions of every member of the bar, whose opinion was worth having. In that 
case the court held that the dower was due, although the widow was a foreigner, and 
although the marriage had been contracted in a foreign country ; that her claim was privi- 
leged before all mortgage claimants, except the bailleurs du fonds; this dower was the 
customary dower of Lower Canada, because there was no contract of marriage. In this 
case communauté de biens did not exist, because the latter is a civil and municipal regula- 
tion, whereas dower is of the nature of a contract, and may consequently be made by the 
parties anywhere. This case strongly exhibits the inconvenience of the sysiem in general, 
and has neither been questioned nor contradicted. 

Latent mortgages are a source of great annoyance and injustice, not so much from the 
nature of the claim as from their indefinite amount, and their general unlimited range of 
effect. That minors and others incapable of protecting themselves should be protected t by 
the state, is a principle which has been consecrated in the laws, and by the recorded wis- 
dom of every civilized country, and by none so effectually and beneficially as in England ; 
there the Crown assumes the responsibility, and the highest law officer of the government 
undertakes the office of imperial guardian. Great advantages have flowed from this system, 
as the Court of Chancery, in its appointments of assistants in discharging the subordinate 
functions of its guardianship, selects the most respousible and capable, while in the mean- 
time the Government itself stands pledged for the security of the estate. I would advise 
engratting such parts of that system as may be required upon our jurisprudence, and giving 
to the Courts of King’s Bench a similar power to that of the English Chancery ; the court 
would then be enabled to tie down tutors and curators, &c., to specific amounts, and the 
inconveniences of a general and indefinite claim would be avoided; individuals would 
readily be found to undertake these duties under these responsibilities, and the public 
officers accountable to the public, and acquainted with the duties of their office, would 
direct them. This plan would require a machinery adequate to perform the required 
duties; the appointment of a responsible master or clerk is sufficient for every purpose, 
when appointed for this particular duty, under the saperintendence of the court. I cannot 
conceive that any objection can be oftered to this. 

I confess I think these two preliminary points must be settled before a satisfactory 
register law can be formed : abolish the customary dower, retain the specific dower, douaire 
prefix, of a sum of money, as under this present Jaw, and give to the Courts of King’s Bench 
superintendence and control over miuisterial officers for specific amounts, and a register- 
office law may then be immediately franied, because all mortgage claims would then be for 
specific amounts, and the date and sum being ascertained, there would only remain the 
third requisite, the description of the particular property upon which to attach it, otherwise 
the law could not but be defective. 

I would also advise that the registry law should not make registrations compulsory ; the 
great object being to give to capitalists a security for their investments, the end would be 
attained as efficiently by giving to the registered mortgage upon specific real estate a 
privilege and preference over general mortgages of every description; thus by making it 
optional with the borrower to benefit from the ‘capital of others, which he seeks by adopting 
this easy and ready mode of securing the words, make it a douaire préfiz, if lett optional, 
give to “the customary dower no more privilege than to a general mortgagee. 

2d. Render all ministerial offices liable for specific amounts only. 

3d. Give to the special registered mortgage a privilege and preference over every enre- 
gistered or general mortgage, and to every registered general mortgage the same preference 
over every unregistered mortgage. 

By this means lenders of money, or persons desirous to invest, would be rendered secure 
in their investments. 

The statute 9 Geo. 4, amended as I have proposed, would sufficiently secure purchasers ; 
these two classes of persons are at present the principal sutierers, whose security I consider 
might be rendered effectual by the working up of the foregoing remarks. 

I shall be happy to know that this has reached you safely, and that [ have been fortunate 
enough to coincide with you in any part of the plan I have proposed; if among the many 
opinions which have been transmitted to the committee, I shall have been instrumental in 
discovering anything efficient I shall be most happy, but at the same time I must apologise 
to you for ‘the trouble I have given to you, and remain your obedient servant. 


The Hon. George Moffatt, Esq., and (signed) W. Badgley. 
Peter M*Gull,, Esq.,.d0¢, &e. Bcc. 


Answers of J. D. Lacroix, Esq. 
To the ist Query.—No. 
Yo the 2d.— There are no other means than by the décrét forced or voluntary. 
To the 3d.—In the course of my practice of 34 years this happened frequently, and even 
several ictus in the same year. 
To the 4th.—Yes, very often. 
To 
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To the 5th.—Yes, and even this remedy, although very expensive, does not seenre indi- 
viduals from dower or entails. 

To the 6th.—Yes, but at great expense. 

To the 7th.—From 101. to 154, and often more, according to the number of oppositions 
that are filed. 

To the 8th—Yes; and that would be the means of preventing country people from 
selling their lands at low prices, not being able to borrow money but at 20 or 25 per cent. ; 
for frequently these poor people, unable to borrow 12 Z,, sell a farm worth 2004. or 300d. 
for the small sum of 75 /. or 80. 

To the gth.—Yes ; and my opinion is founded on go years’ experience. 4 

To the 1uth.--I conceive that it would be a sure means attended with little expense, and 
which would doubly augment the value of property, and more. 

To the 11th.—The advantage thereby derived would be incalculable in every respect, 
inasmuch as that would afford proprietors the means of preserving their properties, and 
would secure to lenders their money, and rid the country parts of usurers. 

To the 12th.—No3; but this question cannot be answered without entering into a long 
argument. 

To the 13th.—All would be to the advantage of society, and cannot but promote the 
general good by affording the necessary informations to persons wishing to lend or to 
borrow. 

To the 14th.—Yes; and particularly to those unfortunate individuals who wish to borrow, 
but cannot do so, because the public opinion is that their properties are affected with 
mortgages. 

To the 15th.--Yes; and I can say that this occurs every day, and some are ruined, not 
being able to satisfy persons that their property is unincumbered ; if there were a remedy 
the borrower would gain by it, but the usurer would be the sufferer. 

To the 16th.—On the contrary, such an establishment would favour both agriculture and 
commerce. 

To the 17th—-Yes, and very justly; for how can it be supposed that the emigrant will 
bring his money where there is no security; and, moreover, as that stranger is not 
acquainted with the laws where he settles, he must necessarily be more mistrustful and not 
anxious to risk his money. 

To the 18th.—For the good of society general mortgages ought never to exist. 

To the 1gth.—The douaire coutumier is a public nuisance. 

To the 20th.--This has happened, and not very long ago. 

To the 21st.-Yes; and for the execution of public trusts this precaution ought to be 
taken. 

To the 22d.—Yes, and the advantage thereby resulting would be invaluable. 


Answers of H. Griffin, Esq. 


To the 1st Query.—-It is not possible. 

To the 2d.—There are no means whatever of discovering all incumbrances affecting real 
property ; décret volontaire and ratification of title are resorted to for such purpose, but the 
effect is only partial, as the former bars not dower or minors’ rights which cannot be 
ascertained, and may be claimed after a lapse of many years; the latter is again doubtful 
on this point; but admitting that either mode would effectually purge all incumbrances, 
still the system of tacit or secret mortgage, by which all future acquisitions, as well as the 
present, are held, would prove objectionable to money being loaned to a holder of just title, 
on the faith thereof. 

To the 3d.—Many instances have come to my knowledge of the nature referred to in 
this third question. 

To the 4th.—Yes ; very common. 

To the 5th.—It is a very common practice, and incurs a considerable expense, and in 
case of sale puts the purchaser, and oftentimes the seller, to much inconvenience and loss 
of interest by the delay created in the payment of the purchase-money waiting a ratifica- 
tion title; the delay also tends to protract improvement. 

To the 6th.— Yes, generally. 

To the 7th.—For lands situate within the parish of Montreal the expense referred to is 
from 81.10 9 /., of which from 21. 15s. to 3 /. 5s. is for publishing in the Quebec Gazette, 
11. §s. the bailiff’s fees, 5s. the prothonotary, remainder to the attorney employed to 
obtain judgment of confirmation; for lands situate in the country parishes the bailiff’s 
fees are much higher, they have been known to exceed 6 /. 

To the 8th.— Most decidedly it would, because-a purchaser or mortgagee would then 
ascertain to a certainty the amount of previcus mortgages, and would regulate himself 
accordingly. A county register would establish confidence between seller and purchaser, 
lender and borrower; mutation would be more frequent, monies on loan more readily 
obtained, and improvements consequently more rapid. 

To the gth—A register would no doubt tend to prevent frauds, as none could take 
place except with the connivance of the registrar, which ought not to be supposed. 

To the 10th.—It certainly would, and would do awey with the necessity of obtaining 
a judgment of confirmation of title as at present practised (except in the commencement). 

To the 11th.—I can see no evil that a disclosure can make as far a registry is necessary, 
but be productive of much good, as it would tend greatly, 1st, to make some men honest, 
and, 2dly, See my answer to the 8th question. 
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To the 12th.—This question leads me to offer an opinion, that family arrangements 
need not be disclosed beyond the desire or wish of the parties interested, as the fulfilment 
of any condition in a specific sum secured on a property specially described may be 
inserted, and a memorial of such acte only be registered ; which memorial should a | 
set forth the title of the acte, date, names of the parties, and their description pause 
obligation, and precise or verbatim description of the property mortgaged, and the notary’s 
name before whom the acte was passed, this memorial to be signed by the parties certified 
by the notary public 5 thus family arrangements may be kept private, whilst all the advan- 
tages of a registry be attained. 


To the 13th.— 
To the 141h.—A county register beyond all doubt would be most beneficial, and ofien 


would be the means of a debtor falling into temporary einbarassment recovering himself 
by obtaining from his creditors more lenient terms than he probably would do, if without 
the power of obtaining the precise state of his real property. 

To the 15th.—Instances of the nature referred to in this question are of almost daily 
occurrence ; I know it, and speak personally to the fact, that if registry offices were 
established the question would not have arisen. 

To the 16th.—It would, and must conduce to the prosperity of both, by creating @ per- 
manent and mutual confidence between the agricultural and commercial classes, which the 
present system cannot by any possibility effect except temporarily. 

» To the 17th.—I am fully aware, in the course of my practice, that the impositions of 
frauds practised under and encouraged by our present system, to which the difficulty of 
discovering mortgages and incumbrances, if any, and to what extent, gives rise, and the 
delay incident to the obtaining of confirmations of titles, prevent emigrants from the 
United Kingdom, and particularly capitalists settling in greater numbers in the seigniories 
and induce them to give a preference to Upper Canada and the United States. a ; 

To the 18th.—It isin my humble estimation the only correct system that can be adopted 
for the general benefit of the country at large (as regards real estate), viz. that no general 
undefined mortgage shall have weight, and that all future mortgages sball be special only. 

To the 19th.—It is most advisable that the dowazre coutumier, as it affects real estate 
shall be abolished, providing by law that in future all rights of dower shall be particularized 


and specially applied. 


To the 20th.— 
To the 21st.—I should deem it more effectual that tutors or curators be required to give 


special security in the amount deemed advisable by the judge, in proportion to the value 
of the estate and property likely to come under their charge or administration. 

To the 22d.—No judgment or ministerial act by the judges should be allowed to create 
a mortgage or incumbrance on real estate, except the same be described in the judgment 
or ministerial act, and then not until registered in full where all special mortgages are 
registered, viz. in the county register, where the land described is situate ; making a registry 
of the prothonotary’s office or of any other, apart from the county registry, would only tend 
to create confusion. 


Appennpix to Answers by H. Griffin. 


ist. That from and after the establishment of register offices by law, no notarial acte 
or instrnment in writing, no probate, tutelle, curatelle, judgment of the Court of King’s 
Bench, or any acte ministerial or otherwise, to be held, deemed or considered to be a mort- 
gage on real estate, unless made in conformity with this act, notwithstanding the laws now 
in force in this province. 

ad. That no deed of sale, contract of marriagé, donation or obligation, either by way of 
transfer or mortgage, shall have effect, or be deemed valid or effectual upon or against real 
estate, unless the form shall contain a correct description of such real estate, and such 
acte or a memorial thereof be registered according to the provisions of this act, and there- 
upon to have effect from the day and hour of such registry. 

gd. That executions sued out against real estate, or any judgment of the Court of King’s 
Bench, bearing a specific description of such estate against which such execution may 
issue, may be registered, and thereby only create a mortgage from the day and hour of 
such registry. 

4th. That all wills and codicils substituting real property in general terms, and not spe- 
cially described, shall be enregistered in full with an appendix, signed by the parties 
interested before a notary, describing the real property thereby substituted; which 
appendix may be made by extract from inventory of the estate of testator. 

5th. That in consequence of the superficial manner in which real estate within the seig- 
niories in this province is described, and to the end of rendering the object of a registry 
more effective, that each county register shall be furnished with a correct plan or map of 
the fiefs and seigniories, or part or parts thereof, within its jurisdiction, setting forth the 
distribution by commissions and forms, and regularly numbered, and that such number 
shall be part of the description of the farm or lot in all future transfers there for mortgages 
thereon, which plans, certified by a sworn surveyor, to be furnished by seigniors, proprietors 
or possessors of the fiefs and seigniories respectively ; provided always, that the seigniories 
of Montreal and Quebec shall not be held to include in their plans that portion of their 
seigniories within the banlicues of the citics of Montreal and Quebec. a 
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6th. That in order to afford to all parties interested in real estate every possible security, 
be it understood, that this act shall not be held to authorize transfers or mortgages or other 
actes affecting real estate being executed sous seing privé, but that the same shall be as 
heretofore made and passed before notaries public, and the certified copy in the usual 
form, or memorial, according to the future provisions in this act contained, shall be 
registered. 

7th. That all deeds of sale or conveyance, whether absolute or in trust, all obligations 
and mortgages, or other actes intended to carry a mortgage, may be registered by memorial, 
which shall set forth the date, before what notary, and in whose notariat the minute is 
deposited, the names and description of the parties verbatim, purchase-money or amount 
of debt, and how payable, with the servitudes, if any, and a verbatim description of the real 
estate sold or mortgaged, or intended to be; memorials to be regularly filed by registrar, 
who shall grant certificates of such registry indorsed on the acte or copy of the acte regis- 
tered, or whereof a memorial has been registered. Deeds of sale by the sheriff, or sales by 
licitation, to be registered in full. F 

8th. That from and after ali sheriffs’ sales and judgments of contirma- 
tion of titles by the Court of King’s Bench shall set aside and novate all mortgages (hypo- 
thecaires) of every description affecting such estate so sold, unless mentioned by opposition 
in due and legal form. 

gth. All acquittances and discharges or other acte cancelling any mortgage registered, 
shall also be registered, and thereby have full force and effect, and whereof certificates may 
be granted by registrar. 

The foregoing principal items for a register bill are most respectfully submitted, with the 


annexed answers to questions by 
(signed) H, Griffin. 


Answers of C, E. Casgrain, Esq. 


To the 1st Query.—The thing is generally impossible 

To the 2d.—By the décret volontaire; and yet this mode is long, expensive, insufficient 
and ineffectual, inasmuch as it does not make known dowers not opened. 

To the 3d.—Yes, very frequently. 

To the 4th.—Yes, I believe so. 

To the 5th.—Often ; but, as I have already observed, this mode is long, expensive, in- 
sufficient and ineffectual. 

To the 6th.—Yes, and particularly previous to acquiring property of great value. 

To the 7th.--I do not exactly know, but I think that the expense carries from 71. to 202. 
and that from four to six months are consumed in obtaining a confirmation of title. 

To the 8th.—Yes, and it would facilitate the sale and mutation of real property, which 
is deprecated by reason of the impossibility of ascertaining to what degree it may be in- 
cumbered. 

To the gth.—I am of opinion that the operation of such a register would prevent or tend 
greatly to check the commission of frauds. But I will observe that a purchaser, without 
any bad faith on the part of the vendor, is frequently exposed to considerable losses, for 
want of the operation of such a register, by the subsequent disclosure of ancient mortgages 
and incumbrances unknown to the vendor himself. 

To the 10th.—[ think so. Perhaps that, in the present circumstances, this innovation 
in our laws might at first be considered onerous and inconvenient ; but I am convinced that 
after a certain time, and when we would have surmounted the first difficulties of this new 
system, we would appreciate the advantage of such a register. 

To the 11th.—The disclosure that such a register would afford of mortgages and incum- 
brances on real property would produce a good effect in the province, inasmuch as it would 
thereby be easy to ascertain the mortgages and other incumbrances affecting real estates, 
the sale and mutation of which would be facilitated ; it would also be easier for a proprietor 
to borrow money. 

To the 12th.—I think that this disclosure would in general be productive of good; for it 
is the interest of society that all transactions in life be founded on good faith and upon 
established and sure principles, aud consequently that these transactions which interest 
the public should be known. 

To the 1gth.—I believe that advantages have been derived without any material evils 
having resu!ted, from the communication the public can obtain of such instruments affect- 
ing the property therein mentioned. 

To the 14th.—Yes, but the access to this register must be easy and not expensive. 

To the 15th.—Yes, and I have known cases where rich proprietors of real estates, little 
or not incumbered, have been unable to borrow small sums, considering their fortunes, 
without giving many sureties. ; 

To the 161b.—I am of opinion that it would be to the advantage of both the one and 
the other, although the innovation might at first be considered onerous and inconvenient, 
as I have observed it in my answer to the 1oth question. 

To the 17th.—I think that this may be one of the causes which prevent them from set- 
tling in the seigniories. But in the lower part of the district where I reside, this reason does 
not much influence them ; for the severity of the seasons, together with a population com- 
posed solely of Canadians, I mean of people speaking the French language only, having 
usages and habits different to theirs, are sufficient to prevent them. ‘ 
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REGISTRY To the 18th.—If register offices were established, it would then be better that mortgages 

OFFICES. Should be special, except those created by the judgments of courts of justice, which ought 
to be general. 

No. 5. To the igth.—I am of opinion that it would be advisable to particularize the dower, and 


to have it specially applied. It is one of the greatest obstacles to the sale of property in 
this country, and which tends to depreciate it very much, for the purchaser of real estates 
is always afraid of discovering afterwards, notwithstanding all his precautions, some similar 
incumbrance on his estate. Lt would perhaps be advisable to allow the wife to renounce 
to her dower in certain cases, or to apply it on other property, under certain formalities 
and conditions sufficient to protect her. 

To the 20th.—Yes ; and the thing sometimes happens. 

To the 21st.—It would be very hard, if not unjust, to require tutors and curators to give 
sureties, when they are obliged by law to accept these onerous offices, and generally accept 
them but with reluctance ; I think it is better that the relations, friends and others inte- 
rested, should adopt the usual course to have them removed when guilty of gross negligence 
or misconduct. 

To the 22d.—I_ think it would; and perhaps it would be advisable to enregister these 
acts in each locality where properties thereby affected would lie, and where register offices 
would be established. 


Answers of A. Dionne, Esq. 


To the 1st Query.—Yes, I think it is possible in the present state of the law in this pro- 
vince, to discover mortgages on real property in seigniories, except in a few cases. 

To the 2d.—The means of discovering whether a property is mortgaged is never to pur- 
chase or lend to the proprietor without seeing his marriage contract, deed of donation, 
Sueaecce 

To the 3d.—I_ know of instances where individuals having bought properties, or lent 
money on the security of the same, have sustained losses by the discovery of mortgages or 
charges, which bad not been disclosed to them by the venders or debtors. 

To the 4th.—I_ know of several actions en declaration d’hypotheques instituted in the 
Court of King’s Bench, and in many cases the defendants were ignorant of the mortgages. 

To the 5th.—it is the practice in certain cases to resort to the voluntary décret (décret 
voluntaire) when we are not very certain and convinced of the vendor’s solvability, in order 
to purge mortgages. This process necessitates considerable expenses. 

To the 6th.—When purchasers or lenders take the precautions stated in this question 
(which often happens), losses are seldom sustained. 

To the 7th.—The expense incurred in obtaining confirmations of title under the Act 
9 Geo. 4, c. 20, is from gl. to 10/7. currency ; the time required to obtain the same depends 
upon the number of oppositions and their discussion; if there be no oppositions, confir- 
mation of title can be obtained in four months’ time. 

To the 8th—Such a county register would certainly make known mostgages and 
charges, and would benefit capitalists to the detriment of small proprietors; but all would 
depend upon the conditions of the enregistration, which I cannot anticipate. 

To the gti.—The operation of such a register would certainly tend to prevent frauds, if 
other frauds still greater did not produce more evil than those which it would remedy. 

To the 10th —Such a register, with certain precautions in the passing of the law, would 
doubtless tend to diminish the time and expenses attending the obtaining a secure title on 
purchasing property, as well as on lending money thereon. 

Yo the 11th.—Yes, as | understand the thing, [ conceive that this register would produce 
more evil than good ; but ii is impossible for me to state the reasons or the particular facts 
upon which I ground my opinion, not being acquainted with the project of such a law. 

To the 12th.—I think that great inconvenience would result by the disclosure of certain 
family arrangements, if we are obliged to enregister them. 

To the 13th.—I do not know the evils or advantages arising from the enregistering of 
wills, donations and other instruments containing the dispositions of real property or mort- 
gages thereon. 

To the 14th.—Yes, such a register would be advantageous to creditors, and would enable 
them to ascertain the true circumstances of the real estates of their debtors. 

To the 15th.—I am not aware of individuals having been unable to obtain money on the 
security of their real property. | think nevertheless that this must have happened several 
times. 

To the 16th.—I cannot say that the establishment in seigniories of register offices would 
favour commerce to the prejudice of agriculture, or that it would contribute to the pros- 
perity of both, being without data certain upon this head. 

To the 17th.—No; [am not of opinion that the impositions and frauds relating to mortgages 
and other charges are the reasons which induce emigrants from the United Kingdom to go 
and settle in Upper Cavada and the United States, rather than establish themselyes in 
seigniories; [ know that they go to those countries in preference, but I do not know why 
they do so, 

To the 18th.—I think it would be productive of more evil than good, if it were provided 
by law that in future mortga ges shall be special and not general. 

To the 19th.—It would be very proper to abolish the douatre coutumier, and to enact that in 

future 


ON CANADA COMMISSIONERS. 115 


future the douaire prefix alone will be allowed to be stipulated in marriage contracts ; more- 
over it would be prudent to impose certain restrictions to it. 

To the 20th.—I have no knowledge of tutors or curators having been guilty of miscon- 
duct in the execution of their duties. 

To the 21st.—It would be hard to oblige tutors or curators to give security for the dis- 
charge of an office which they are compelled to accept gratis. It is for the relations to 
make a proper choice, and observe them cautiously. 

To the 22d.—I think that much good would result if the judgments rendered in the 
different districts, and other ministerial acts performed by the judges, whereby mortgages 
or incumbrances on real property are created, were enregistered in the office of the protho- 
notary for the district of Quebec. 


Answers of M. Cressé, Esq. 


To the ist Query.—No, it is impossible, owing to the rights of proprietors of seigniories, 
who are allowed to demand 29 years of arrears of cens et rentes and lods et ventes, which is 
injurious both to commerce and to the public in general, particularly when the country 
people are in the habit of neglecting their affairs; for the advantage of the public as well 
as of commerce, arrears of seigniorial dues ought to be prescribed after two or three 
years. 

To the 2d.—Yes, by the décret, which is a very good way; but the costs are taxed too 
high, indeed they are excessive. 

To the 3d.—Yes, very often, especially by the discovery of constituts, dowers and separa 
tion de biens, whieh a woman, after having contributed to ruin her husband, has the right 
of claiming, having a mortgage from the date of her marriage contract. This latter right 
and all the others are very injurious both to the public and commerce, and have caused 
the ruin of many families. 

To the 4th.—Yes, very often, and principally for the reasons mentioned in my answer to 
the 3d question. 

To the 5th.—Yes, and this is a very wise act; but the costs are too considerable, as 
well those of the advocates, prothonotaries, sheriffs, bailiffs, as those of the printers; as 
to the publications, they ought, for the advantage of the public, be given to the printer 
who would do them cheapest. The Quebec Gazette, published by authority, is a complete 
nuisance from its enormous charges; the subscription price being 23s. qd. yearly, and 4s. 
for postage, while other newspapers cost less, though published three times a week. 

To the 6th.—Sometimes, but generally by strangers. 

To the 7th.—I do not know what the expense is, but it is very great, and the delay 
generally much too long. 

To the 8ti.—A register in seigniories cannot by any means answer as long as there is 
no law. 1st. For the prescription of arrears of cens e¢ rentes after two or three years. 
2d. To abolish constitutions et rentes. 3d. To abolish rights of entails. 4th. To abolish 
dowers. 5th. To prevent separations between man and wife after marriage; that is, to 
abolish the right that the wife has of suing her husband en separation de biens after her 
marriage, and to take away the right of mortgage which she has had from the date of her 
marriage contract, thereby occasioning the loss of debts lawfully due to creditors. 6th. A 
law for the prescripiion of interests ; that is, arrears of interests after two years. 

_ To the gth.—No, we want first a new law on the different subject mentioned in the above 
six clauses as requiring to be abolished or amended. 

To the 10th.—No, on the contrary, it would produce a bad effect in seigniories so lone 
as the above-mentioned amendments are not made. P * 

To the 11th.—Yes, a register would be productive of more evil than good with the laws 
now in force. Previous to making the necessary alterations, it might be proper to refer to 
the remarks made in my answer to the 8th question. 

To the 12th.—Yes, this disclosure would be productive of more evil than good, for the 
reasons above mentioned. 

To the 13th.—rhe law with respect to enregistrations is injurious and prejudicial; it 
occasions much useless expense to the public, without producing any good. 

_ To the 14th.—It would first be necessary to alter the law, such as I have already stated 
in my answers to the 3d and 8th questions. 

To the 15th.—I am of opinion, from the knowledge that I have of business, that an 
honest person with good morals, of a good behaviour, saving and industrious, can obtain 
1s much money as he wants, without great difficulty, and at all times. 

To the 16th.—No; on the contrary, it would be prejudicial and injurious. 

To the 17th.—I think that emigrants can safely establish themselves here, provided they 
apply to honest people; but the reasons contained in the answers to the 3d and 8th 
questions are injurious. 

To the 18th.—The remarks contained in my answers to the 3d and 8th questions ought 
before to be taken into consideration. 

To the 19th.—Yes ; dowers ought to be for ever abolished, &c. 

_ To the 20th.—Yes; and tutors and curators, executors and administrators generally act 
in a fraudulent manner. 

To the 21st.—Yes ; great advantage would be derived if tutors, curators, executors of 
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wills, &c. &c. were required to give good security, accepted with great care, in order to 
ensure a proper discharge of their duty. 

To the 22d.—Register offices with the law as it now stands would be productive of 
much more evil than good, and would be injurious to the public and to commerce. 


Answers of De Bellefeuelle, Esq. 


To the 1st Query.—Impossible. 

To the 2d.—I know of none; because often dishonest notaries and the creditors of the 
individual whose property is mortgaged, keep the thing secret in the hope of getting paid 
by the purchaser. ease it frequently happens that those who mortgage their pro- 
perty, repair to some distant notary to have the acts passed, so that even the neighbours 
know nothing of the transaction. 

To the 3d.—TI reside in my seigniory since 1815; I have known about 30 cases where 
individuals have been obliged (after completing all payments) to pay dowers and other 
dues concealed by the vendors. 

To the 4th.—I do not know. 

To the 5th.—I do not know. 

To the 6th.—Researches are made; but as I have stated it in my answer to the 2d 
question, interested creditors and notaries anxious to preserve their practice, prevent our 
discovering the truth. 

To the 7th.—I do not know. 

To the 8th.—I am for the affirmative, for this simple reason, that the moment a county 
register would be established, it would be impossible to conceal mortgages or incumbrances 
on properties. 

To the gth.—I am for the affirmative, for this reason, that the operation of a register 
would make individuals afraid of having their impositions detected and losing their 
character. 

To the 10th.—Most assuredly. 

To the 11th.—My opinion is, that such a disclosure could not but produce a good effect. 
Honest people could not suffer from it; on the contrary, if they wanted to borrow money 
to make improvements on their properties, they would much more readily obtain it, the 
lender seeing (by the register) that he runs no risks. 

To the 12th.—I think that religion, morals and honour oblige every man to pay his debts, 
and that no family arrangement can authorize the defrauding of a person lending money 
or a purchaser. 

To the 13th.—Advantages must thereby be derived, inasmuch as that would prevent 
frauds. 

To the 14th.—Most certainly ; it would be advantageous to creditors and debtors. 

To the 15th.—I know many instances of this kind; amongst others, the following: a 
wealthy person from England, came here in 1833, I think, to place 30,0002. on property ; 
not finding any security, he has taken back his money. 

To the 16th.—Agriculture cannot prosper without commerce, and vice versd. Both 
would profit by it. 

To the 17th.—I am strongly of opinion that the want of register offices prevents the 
emigration into this country of wealthy people; a proof of this is the growing prosperity of 
Upper Canada, where as much as 100,000/. are brought out every year, and where the 
forests are daily disappearing to make room for towns and villages. 

To the 18th.—I would be in favour of special mortgages. 

To the 1gth.—That they shall be specially applied. 

To the 2oth.—I have known many instances, and often in the higher classes of society, 
where minors have been defrauded by their curators or tutors. 

To the 21st.—Many tutors and curators having their property mortgaged, would afford 
no security to minors; for that reason I would prefer sureties in the amount required by 
the judge, 

To the 22d.—I would rather have them enregistered in the office of the prothonotary of 
each district ; it would be less expensive for the persons concerned. 


Answers of H, Mount, Esq. 


To the 1st Query.— With regard to this question, I answer, there is no certainty at all ; 
and I have reason to believe that the evil is extensive indeed. 

To the 2d.—I am aware of no means of discovering and making public such discovery. 

To the 3d.—There are many such instances, which I can substantiate by the best 
authority. 

To the 4th.—I know that such actions are very numerous and expensive. 

To the 5th.—Certainly ; this is the frequent practice, and is also attended with much 
inconvenience and expense. 

To the 6th.—I know them to be innumerable, attended with much trouble and expense, 
and are often fruitless. 

To the 7th.—To this query I feel incompetent to give an answer. 

To the Sth.—To this, I answer in the affirmative. The experience of ages is in its 
favour, and it has uniformly accompanied the growth and progress of civilization itself. 
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To the oth.—Upon this subject, there cannot, I think, exist a single doubt. 

To the 10th.—Upon this subject also, I cannot entertain a single doubt. 

To the 11th.—I humbly conceive that such disclosure could affect the interest of no 
honest man, and it might indeed reveal and defeat the intrigues and projects of the dis- 
honest ; but in exact proportion that it did this, good would result to the community at 
large. 

To the :2th.—I am convinced that this arrangement would be productive of the greatest 
good, and of no evil whatever; and that above all it would increase the tide of emigration, 
and bring a vast income of capital into the province. 

To the 13th.—I have reason to think that the advantages to be derived from the 
facilities in question are innumerable, and that the evils consequent thereon are imaginary 
and groundless. 

To the 14th.—Certainly. I have not a single doubt upon the subject. 

To the 15th.—Certainly, I know that inconveniences are of daily occurrence. 

To the 16th.—In answer to this query, I have no hesitation in declaring it to be my 
opinion, that in this case there is no rivalship whatever between the claims of commerce 
and agriculture, and that wherever the interests of both are well understood, it will be 
found that whatever favours the one cannot fail to favour the other. 

To the 17th.—This question is closely connected with the whole feudal system, which 
is absolutely an incubus upon the prosperity of the province. We need not appeal to 
Upper Canada and the United States. The flourishing condition of the townships in this 
the Lower Province is a palpable case in point. 

To the 18th.—This, as I conceive, being a question of Jaw, is referred to the learned 
gentlemen of the bar. 

Yo the 19th.—I am of opinion that the abolition of the dowatre coutumier would be 
advantageous, the latter part of the proposition follows of course. 

To the 20th—I cannot cite from my own personal knowledge any such cases, but 
I have learnt and have reason to believe that they are numerous. 

To the 21st.—I have no doubt that such special securities would guarantee the safety 
of much valuable property. 

To the 22d.—I am firmly of opinion, that everything which tends to enlighten the 
public mind upon subjects of property would be the greatest security and safeguard to 
such property. 


Answers of H. De Rouville, Esq. 


To the 1st Query.—This question is answered by the answers to the other questions. 

To the 2d.—There are none at present, but means could be devised, as it will hereafter 
be stated. 

To the 3d.—Yes; but I conceive it would be easy to remedy this, by prohibiting 
general mortgages, and putting in force the penalty upon persons guilty of stellionate. 


To the 4th.—This law does very well in all cases where property is purchased, but the ‘ 


expense it occasions is too great. It might be rendered more simple, as sure, and not 
attended with much expense, by enacting that the notary who passes the act shall cause 
to be inserted in certain newspapers a notice of the sale during three months at least, and 
the said notice to be published on the four last Sundays of the said three months at the 
vendor’s place of residence, as also at the place where the immovable property sold is 
situated, apprising all persons having claims upon such property, that the purchaser will 
deposit the amount of the purchase-money at the said notary’s office, on such a day and 
at such an hour, and that those who shall not come forward shall forego any claim they 
may have on such property; Jeaving them their personal recourse against the vendor. 
T even think that this mode might be adopted with regard to the lending of money, &c. 
in not delivering money lent, effects or merchandize sold, until after the accomplishment of 
these formalities. The notary annexing to the original act remaining of record, the cer- 
tificate of notice, oppositions or claims filed, if any there be, or a certificate that there are 
none. The notary to be subject to severe penalties, if guilty of any misconduct. If 
Oppositions or demands required the decision of the legal authorities, the whole might be 
reterred to two of the judges of the Court of King’s Bench to be summarily decided, and 
that their judgment sent to the notary to be annexed in like manney to the original 
remaining of record, and form part thereof. A tarif for these different proceedings might 
be made in order to avoid the exactions of notaries, advocates, prothonotaries, Xc. 

To the 5th.— 

To the 6th.—These researches are useless in many cases, mortgages being general ; 
another proof of the necessity of prohibiting altogether general mortgages. 

To the 7th—From 10/. to 152. or thereabouts, which is too much, and beyond the 
means of a great number of purchasers; for this reason I would prefer the mode proposed 
in my fourth answer above written; besides sometimes not less than five and even twelve 
months are consumed in obtaining a confirmation of title under the Act 9 Geo. 4, 
C120. 

To the 8th.--The advantages to be derived from such a register would not equal the 
injury which it might occasion, inasmuch as it is impossible to put this system of enregis- 
tration in practice, under the existing laws of the country. 

To the gth.—That is impossible according to our laws. 

To the 10th.—Yes, if the system were practicable with our laws. s 
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To the 11th—-I have no doubt that it would be productive of evil from the confusion 
and disorder it would cause in families. 

To the 12th.—Answered by the 11th question. 

To the 13th.—Wills and donations are enregistered in the greffs of the different districts, 
where any one can see them. 

To the 14th.—That might be, if register offices were practicable. 

To the 15th.—I do not consider this to be an evil, for it has the effect of preventing 
many false speculations, but at all events this might be obviated by putting in force the 
penalty imposed by law upon persons guilty of stellionate. 

To the 16th.—It would most certainly injure agriculture or the agricultural class, without 
deing much good to commerce, that I can see. 

To the 17th.—I do not think so, but I believe that the cheapness of prices induce them 
to go to other countries ; good properties here being dearer than elsewhere ; for those who 
have enough of money generally establish themselves in this country. 

To the 18th.—I would much prefer special mortgages. 

To the 19th.—I should like to see the douaire coutumier entirely abolished, and all dowers 
prefixed and specially applied on one or several properties. 

To the 20th.—No. 

To the 21st.—Yes, as insolvent tutors are but too frequently elected. 

_To the 22d.—These acts remain of record in the office of the prothonotary of each dis- 
trict, where any one can examine them on paying the prothonotary’s fee. 


Answers of T. C. Aylwin, Esq. 


To the 1st Query.—As the law now stands it is impossible to ascertain whether real pro- 
perty in the seigniories be free from ail mortgages and incumbrances, or the precise extent 
to which property is encumbered. 

To the 2d.--There are but two modes of discovering instruments affecting the title to 
real property, or creating or producing incumbrances upon it; the first is by décret or 
sheriff’s sale, the second by suing for ratification of title in the manner prescribed by the 
statute 9 Geo. 4, c.20, these modes, except in the “ coutwme de nantissement de vest. et de 
vest.” were practised in France under the old Jaws, and although acknowledged to be imper- 
fect, were superseded by a better and more effective process, only after the French Revo- 
lution, firstly by the law of the 11th Brumaire an. 7, and then by the Code Civil of 
Napoleon. My experience has convinced me that the old system is as ineffectual and 
injurious here as it was found to be in France, if not more so. It will be observed that 
persons intending to lend money on property can only resort to the décret and a bail de 
fonds, that can lend only to the purchaser of property at sheriffs sale, getting an “ acte 
de declaration d'emploi,” and even then their security is no greater than that of the owner, 
whose sheriff’s title does not afford him immunity from incumbrances of étre clerical, 
dower and matrimonial rights in certain cases, and substitutions or entails ; the ratification 
of title is applicable only to the case of a purchaser, and cannot be resorted to by a capi- 
talist desirous of lending his money on real estate. I beg leave to notice that this question 
is limited to incumbrances, created or produced by title, but incumbrances created by mere 
operation of law are similarly situated. 

To the 3d.—I have known of many such instances to the great discredit of the law of the 
country, and I am ready to specify the cases if desired by the committee. 

To the 4th.--There are many hypothecary actions instituted at every superior term of the 
Court of King’s Bench at Quebec. The prothonotary who classifies the action instituted, 
might, if required, state with precision the exact number and garans and arriére garans are 
called in, who sometimes are as ignorant of the mortgages put in suit as the holder of the 
land teers detenteur is himself. 

To the 5th—The Act of the 9 Geo. 4, c. 20, is frequently resorted to by purchasers 
for protection against secret mortgages, and ineffectual as it is for the purpose, it has been 
of service as it has certainly tended to narrow down the chances of the existence of such 
mortgages, As I have before stated, it is inapplicable to the cases of lenders on real pro- 
perty, and it is singular that the two contradictory provisions contained in it respecting 
dower should have been suffered to deface that statute so long, and that other inaccuracies 
in it should not have been removed. 

To the 6th.—Yes, by prudent persons. ? ; 

To the 7ih.—The expense varies according to the length of the advertisement printed, 
and upon an average does not exceed 121. The time usually consumed before the judg- 
ment of the court can be obtained is usually about five months, any inaccuracies in the 
proceedings (and these frequently occur), of course render it necessary to recommence 
them ab 2nitio. : 

To the 8th.—Yes, such a registration would afford protection, if regulated by sufficient 
laws, because, as has been found in France, it supplies the defect of the system of rati- 
fication de titre et de décret, both of which are unavailable to lenders, and are insufficient 
for the protection of purchasers. 

To the gth.—Certainly it would, if properly regulated, put a stop to many fraudulent 
practices, particularly to that committed to an alarming extent by responsible persons, 
who become security for large sums of money under colour of owning real property which 


is encumbered above its value. I instance this species of fraud because 1n many cases 1t Is 
compulsory 
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compulsory upon individuals to accept security, though well convinced of the insolvency 
of the surety. 

To the 10th.—Most certainly, the very delay and expense attending the suing out of 
lettres de ratification detract immediately from the advantage of that proceeding, and in 
many cases, when money is required upon short notice, render it useless. 

To the 11th.—It may be both pleasant and profitable sometimes to shut out the truth 
from the world at large, and even from ourselves, but I consider the knowledge of the 
truth under all circumstances to be invaluable, and to be the paramount interest of all to 
attain. Every concealment of fact must mislead, and is therefore bad. I think, therefore, 
that the disclosures effected by the system of registration, though they might be injurious 
to some, would be generally advantageous to the public. I do not think that society is 
benefited by maintaining the credit of individuals beyond their means; moreover the 
number of those who suffer from injurious suspicions created by the present system, and 
who would profit by a change, in my opinion, bears a proportion to the number of those, 
who, owing their credit to a system which encourages imposture, would lose it by a return 
to truth. 

To the 12th.—I think that this disclosure will be productive of good. Family arrange- 
ments would be more honestly made than they now are, and these family settlements are 
frequently asked for by creditors, lenders and purchasers. The reasons given in my answer 
to the last question likewise influence me in forming an opinion upon the present one, 
besides many of these family settlements are now subject to insinuation, and no person 
complains of that species of enregistration. 

To the 13th.—The enregistering of wills, donations, and marriage contracts must be 
advantageous, but to a limited extent, because the officer who performs the duty of regis- 
trar is the clerk of the court, who las too many other duties to perform. The instruments 
enregistered by him are not rendered as public as they would be, if entrusted to a distinct 
officer, charged with this duty exclusively. I have known advantages to arise from insi- 
nuation, having seen the vendors of property take intending purchasers to the greffe to 
see their marriage contracts, and I recently in this manner obtained for a client the know- 
ledge of an instrument effecting certain property of great value to him, and which knowledge, 
but for the insinuation, he would not have been able to obtain. On the other hand, the 
defective system of insinuation is productive of disadvantage, because the presumption of 
publicity, which the law derives from the insinuation not being borne out by the fact, frau- 
dulent donations are made and insinuated without the knowledge of unsuspecting creditors. 
This, of course, is an argument for the reform of the system. 

To the 14th,—Unquestionably, it would, if properly regulated by law. 

To the 15th.—Yes, 

To the 16th.——I think that register offices would conduce to the prosperity both of agri- 
culture and commerce, but more particularly to that of commerce. 

To the 17th.—Yes. 

To the 18th.--This question is one which was treated with great ability by the redacteurs 
of the Code Civil. The discussions on the subject will be found in the seventh volume of 
the Conference du Code Civil, avec la discussion particuliére du Conseil d’ Etat, et du tribunal 
avant la redaction definitive de chaque projet de lot. Napoleon, as it is well known, decided 
in favour of special mortgages, in opposition to the opinions of many distinguished lawyers, 
and experience has shown that he was right. 

To the 19th—-The reasons which require that mortgages should be special, appear to me 
to apply to dowaire with at least as much force, and perhaps more. 

To the 20th.—Yes, I have seen such instances. 

To the 21st.--The present mode of appointing tutors and curators is very defective ; this 
was felt in France, and has been remedied by the Code Civil. The system of conseil de 
famille and the regime hypothécaire have been discussed, established and brought to per- 
fection by the labours of very celebrated jurists, and they are annulled together in conse- 
guence of the mortgages which minors have upon the property of those under whose guar- 
dianship they are. I am not prepared to state that in this country it would require special 
security from tutors, and certainly would pause before I snould recommend that the amount 
of such security should be left to the discretion of the judge, With such materials tor 
framing useful provisions to regulate the two titles of law, de tutelis et de hypothecis as 
are furnished by the Code Civil, it would not be difficult to form a perfect system, which 
would do honour to the country. But I apprehend that the legislative bodies of the colony 
are not better fitted for the business of law reforms than the corresponding bodies have 
been found to be in France, in England, in the States of Louisiana, New York and Massa- 
chusetts. I should, therefore, with all the respect and deference which I owe to the com- 
mittee, recommend the appointment of a commission similar to that which is now engaged 
in law reforms in England and in the State of Massachusetts, as | am firmly convinced that 
it can only be by such a commission that the discordant materials, comprising our laws, may 
be wrought into a regular and systematic body of law, and certainly no country has ever 
afforded better or more ample materials for creating a system as perfect as human wisdom 
can effect. 

To the 22d.--J am convinced that both judgments and the discharge of judgments, and 
all other judicial acts creative of mortgages, should be enregistered, but I am not prepared 
to say that the enregistration should be done by the prothonotary. I should think that 
unity in the system of registration is invaluable, and that to be effective there should be one 
central office for the enregistration of all mortgages, and that the prothonotary could do 
justice to such an office. 
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EGISTRY 
"OFFICES. Answers of W. C. HL. Coffin, Esq. 
Nous. To the 1st Query.—It is scarcely possible. 
Ses To the 2d.—It would be difficult to find any. 


To the 3d.—There have been similar instances to my knowledge. 

To the 4th.—Yes. 

To the 5th.—l believe it is customary to resort to the said act, but I cannot state whether 
the expenses are considerable, knowing merely the prothonotary’s fees, which amount to 
a few shillings. 

To the 6th.—I am inclined to think so. 

To the 7th.—I refer to my answer to the 5th question, 

To the 8th—Having never occupied myself with this very important measure, which 
requires inuch consideration, reflection and time, I am not able to answer this question. 

To the gth.—The same answer as to 8th question. 

To the 10th.— Ditto. 

To the 21th.—Ditto. 

To the 12th.-—Ditto. 

To the 13th.—I know nothing of the advantages or disadvantages in question. 

To the 14th.—If it had that effect I would consider it beneficial. 

To the 15th.—I do not know. 

To the 16th.—Same answer as to the 8th question. 

To the 17th.—I should think so. 

To the 18th.—Same answer as to the 8th question. 

To the 19th.— Ditto. 

To the 20th.—As far as I can recollect similar instances have occurred, but I cannot 
particularize them. 

To the 21st--The office of tutor or curator being a very onerous one, I do not think that 
they would easily find sureties. 

To the 22d,—It is not for me to answer this question. 


Answers of P. L, Letourneau, Esq. 


To the 1st Query.—There are no other means than by the deécret. 

To the 2d.—I know of none except by the voluntary décret. 

To the 3d.—Considerable sums must have been lost in this manner. 

To the 4th.—Hypothecary actions (actions hypothecaires), which have caused the dis- 
covery of mortgages concealed to the parties concerned, must have been frequently insti- 
tuted. 

To the 5th.—We often resort tothe voluntary décret for this purpose. 

To the 6th.—Researches are certainly made ; they are more or less numerous and difficul 
according to what the people making them know of the country, and the customs and 
habits of its inhabitants. 

To the 7th.—The expense attending the voluntary décret is from 82. to 101. currency, 
and it can be obtained in four or six mouths. 

To the 8th.—Such a register would be extremely advantageous to a certain number o 
persons, but in the present state of the country it would be disadvantageous to the greatest 
part of the inhabitants. I refer, in relation to this subject, to my remarks at the end of these 
answers, and which are intended to form part of them. 

To the oth.—The operation of such a register would certainly prevent frauds; I refer, 
however, to my remarks. 

To the ioth.—Yes, certainly, the thing would be excellent if there were no incumbrances 
resulting from it. I refer to my remarks. 

To the 11th.—I decline expressing my opinion on so delicate and important a question. 
T will merely observe that I was strongly in favour of registry offices, until I read a celebrated 
author, Edmund Burke, I believe, who says that he was doubtful yet whether registry offices 
had produced more good than evil. Inasmuch as this question relates to this country, 
I refer to the remarks hereunto annexed. 

To the 12th.—With respect to this, 1 refer to my preceding answers and to my 
remarks, 

To the 13th.—-I think that in general little attention is paid these enregistrations which, 
however, are frequently useful. 

To the 14th.—Yes, certainly ; however, I refer my remarks. 

To the 15th.—Register offices would certainly facilitate the borrowing of money; but 
would this be more advantageous than injurious to the great body of the people? that is 
the question ; see my remarks. 

To the 16th.—In all countries, registry offices, in my humble opinion, must be favourable 
to the rich and to speculators, but injurious to the poor, who are the most numerous, and 
therefore must favour commerce to the detriment of agriculture. 

To the 17th.—The thing is possible and even probable; this is an inconvenience to which 
we must submit on settling in a country where one is a stranger to the laws, customs and 
habits of the people inhabiting that country. 

To the 18th.—I cannot say. 

To the 19th.—In my bumble opinion, dowers ought to be conventional and specially 


applied. 
To 
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To the 20th.—I do not recollect at the moment any particular instance of this kind, 
but the thing must have happened sometimes; nevertheless I do not see what remedy we 
could apply. 

To the 21st.—The thiag seems to me impossible. Who would consent to be tutor or 
curator on these conditions ? 

To the 22d.—Such enregistrations might be advantageous to the public, but in that case 
they ought to be established in all the districts of this province. 


Mr. Letourneauw’s REMARKS. 


If we were required to give a code of laws to a new country not having any, then perhaps 
might we at once introduce register offices; still there would exist some doubts as to 
the expediency of this measure, for the reasons alleged in my 11th and 16th answers. 

In my humble opinion the laws against stellionate are in force in this country, and are 
sufficient, I conceive, to remedy the evils which we pretend obviating by the adoption of 
register offices. If I am wrong (and this opinion is entertained by the first jurisconsults 
in the country), and that these laws are no longer in force, why not re-establish them ? 
I humbly conceive that the country is not prepared to receive this innovation, even admitting 
that it is a good one. 1st. Because in a new country like this, where property is of little 
value, and where money is scarce, all would be to the advantage of the rich, the speculator, 
and consequently of the smaller number, and to the disadvantage of the poor and the 
majority of the people, whose greatest interest it is to preserve as long as possible the in- 
heritance transmitted to them by their forefathers. It is true that property would be more 
valuable, but no one would be the richer for that; be who is rich is so merely because he 
possesses more than others, more than his neighbours, &c. Let all the farms in the country 
be worth tomorrow 25 or 50 per cent. more than they are now, who will be the richer 
for that? Nobody. 

2d. Because as long as situations are not given by the people, by means of elections, 
there is every reason to believe that the choice will be for the future as it has been for the 
past, that is to say bad, and always made, not with the view of promoting the happiness of 
the people, but with the view of domineering over them, witness the great majority of the 
justices of the peace, of the late commissioners of small causes, and the civil officers of 
government, in whom the people of the country have no confidence. 

The whole humbly submitted. 

(signed) P. L. Letourneau. 


Answers of D, B. Papineau, Esq. 


Sir, Petite Nation, 2d February 1836. 

I did not receive until the goth of January, your letter of the 19th of the same month, 
containing 22 questions, relating to the state of the law of mortgages and other incum- 
brances created on real property, and requesting me to send you my answers to the same 
for the information of the special committee of the legislative council, to whom were 
referred the petitions of divers inhabitants of the cities and districts of Quebec and Mont- 
real in relation to this object. 

Before I answer these questions, or auy of them, I beg leave to make a few general and 
preliminary observations, which may serve as the basis of the opinions which I shall 
afterwards emit. 


I shall then commence by stating that { have always considered as absurd the idea of 
transferring any system of laws from one country to another. And this absurdity appears to 
me greater, if possible, when it relates to the laws of a country long established, which we 
wish to apply to a new country almost in a state of nature, and with quite a different 
climate. It is evident that atthe moment of the establishment of a colony, the colonists 
bring along with them general rules of conduct or laws to govern themselves in their new 
state; it is also evident that the state which establishes a colony at a distance, the mother 
country and the colonists themselves must naturally prefer adopting those laws to which 
the one and the others are accustomed. But this order of things can only last as long as 
the colony bas not acquired a certain stability (and this observation is applicable to all 
young societies), or until the plurality of the inhabitants of that colony or society have 
grown into a state of ease, if not of independence, as to their subsistence. Then must 
necessarily come a new order of things. The difference of climate, if any difference exist, of 
the locality, the general parity of fortunes create new wants, new habits, and new ideas. 
We begin to feel a certain social uneasiness which soon makes us see the absurdity and 
experience of continuing to be governed by institutions introduced at the time of the 
establishment of the society, and which are no more in harmony with the actual wants of 
the colonists. To modify these institutions of an old society, and to harmonize them with 
the wants of a new society, it is absurd to wish to refer everything to the legislative power 
of the mother country, more especially if this mother country is at a great distance. 
In fact, tow can a legislator perfecUy unacquainted with an order of society, contrary 
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to all his ideas, to his notions of government, and the wants of the society which he has 
until then governed, legislate with any success, justice and equity on subjects of which 
he is entirely ignorant, or on which he can have but a very superficial knowledge. 


It is contrary to experience to expect that the institutions of a society will always subsist 
without modifications. The history of all the Europeon societies formed for the most 
part after conquest, proves that a very short time after their establishment, it was necessary 
to modify the one by the other, the institutions of the nations conquering and conquered. 
That these institutions have been constantly modified since, and that they are every day 
modified. If in these societies the legislative power be ruled and governed by public 
opinion, these modifications and changes are made gradually without commotion, and as they 
are required. The state is happy and prosperous, and the majority of the people enjoys 
a great share of political and civil liberty. 


If on the contrary the legislative power be placed in the bands of individuals upon whom 
the public opinion has little or no influence, or if there be but a few privileged classes who 
can exercise some influence upon the legislative power, then these changes and these 
modifications can only be made by revolutions more or less sanguinary ; these revolutions 
cause the annihilation of the privileged classes, if it is by their influence that the modifica- 
tions demanded by the people have been retarded or refused. It is useless to refer for 
proof of these facts to all the revolutions which have taken place in England and in France. 
That which took place under Charles the First, and which brought about the death of that 
monarch and the abolition of the House of Lords, proves that which I advanced in the 
case where the privileged classes have the ascendancy; and the Revolution of 1688, as well 
as the passing of the Catholic Emancipation Bill, and the Parliamentary Reform Bill, 
proves what takes place when the public opinion has influence upon the legislative power. 
In one case the revolution was terrible, sanguinary, and shook society to its foundation ; 
in the other case it was tranquil, and it was only those who profited fiom the abuses which 
had crept in the state who suffered, and even then very slightly. 


From what has been said it follows that the political laws of society, that is to say, those 
laws which regulate the rights and the duties of society towards individuals, and of indivi- 
duals towards society, and which in consequence regulate and detine the attributes of the 
legislative, executive and judiciary powers, ought to be considered as the basis and founda 
tion of the whole social edifice. If this foundation be solid, if the legislative power be 
composed of materials homogeneous and well put together, the system of civil laws, that is 
to say, the laws which regulate rights and duties, in a word, the relation of individuals 
amongst themselves, although intrinsically imperfect, will always be sufficient to provide 
against actual wants; the legislative power being always able to modify it according to the 
exigencies of the times. But if the legislative power has been constituted so as not to 
harmonize in all its parts, it follows that the wants of society are so much augmented from 
the absence of any remedy applied to the abuses which may have crept in, that a new codi- 
fication becomes necessary. Codification will be the more necessary according to the 
different elements from which population will be composed, that is to say, of persons 
subject previous to their arrival to a new country to different systems of legislation. 
When codification takes place then society is in a state of transition. A part ofthe ancient 
institutions must be abolished, others modified, and others in fact entirely created. The 
traditional knowledge of the laws, the basis of the attachment which we bear them, and of 
the preference which we give them, is not yet established. The legislative power not being 
able to foresee everything, ought, therefore, to be always ready to consolidate its work, until 
at last the new system being put into practice, the population obtains a traditional know- 
ledge of it and can attach itself to it. 


After all these observations it may be asked if this be the proper time to make consider- 
able changes in the civil institutions of this country. No person can be ignorant that all 
the parts of a system of law are necessarily connected together ; that it is difficult to make 
great changes in some parts without being felt by the other parts, and that the modification 
of one part is not attended with the modification of many others. And how can these 
modifications obtain general consent ina country where the component parts of the legisla- 
tive power, far from being in harmony, are in complete discordance one with the other. The 
most pressing want of society in this country is not then that of partial modifications to 
certain parts of her legislation; it is to settle the attributes of the legislative power in all 
its branches, When once harmony exists in the different parts composing the legislative 
power, all the rest will be comparatively easy. 


I shall now answer, as well as I am able, the 22 questions. 


To the ist Query.—The fact that so few have been the particular cases where individuals 
have actually suffered losses from there being no register offices established, that it has not 
become a general subject of complaint, would tend to prove that prudent persons can easily 
arrive at this certainty; that is to say, can be sure whether real properties are or are not 
affected by mortgage. 

To the 2d.—It is not very difficult when notaries state ia contracts, as they do for the 
most part, the persons from whom the vendor derives property, and make mention of the 
former titles. We can also very easily know if there has been a marriage contract or not, 
and if there is douatre coutumeer or préfix. 

To the 34.—No such fact has come to my personal knowledge; I should not doubt, 

; however, 
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however, that the fact has happened; it would yet remain to be known whether the loss 
has been caused from want of prudence in the persons interested, or from the absence of 
sufficient legislative provisions. 

To the 4th.—The question can only be answered by those who are versed in the pro- 
ceedings of courts of justice. 

Te the 51h.—The same answer as to the preceding question. 

To the 6th.—It cannot be doubted that under every system of law some researches of 
this kind will be necessary. 

To the 7th.—The answer to this question can only be given by the public officers in the 
offices of the courts, and by the advocates who practice. 

To the 8th.—I have always been of opinion that with certain restrictions such offices 
might be useful, it yet remains to be known if, after the observations above made, this be 
the proper time to make these changes. The establishment of such offices ought to be 
preceded or immediately followed by great alterations in all our hypothecary system. 

To the 9th.—The same as the preceding. 

To the 10th.—Answered by the eighth answer. 

To the 11th.—Such a register would do more harm than good if it were opened without 
any restriction, and indifferently to all those who would wish to consult it by curiosity or 
otherwise, and without the consent of the interested party. I have heard some persons 
from Upper Canada complain, that owing to the facility with which the register could be 
consulted, some persons had taken advantage of this circumstance to acquire property 
below its value, in causing to be transferred rights of mortgage, and in sueing the indivi- 
duals who had created such mortgage, that which the original creditors perhaps would not 
have done themselves. 

To the 12th.—With the restriction mentioned in the foregoing answer, I do not think 
that any inconvenience would result; on the contrary, advantages would follow froin the 
establishment of such a register office. 

To the 13th.—Answered by the preceding answer. 

To the 14th.—Answered by the preliminary observations and by the answer to the eighth 
question. 

To the 15th.—I have no knowledge of any instance where individuals could not borrow 
money upon the security of their immovable property, by the impossibility of proving that 
such borrower could assure the repayment of the money lent, in showing that the property 
was unincumbered or only mortgaged in part. I have frequently heard vague complaints 
made that it was more difficult to borrow money upon mortgage since the establishment of 
banks than it was before. Is it because individuals, not reflecting that the banks only lend 
for very short periods, distrust those who seek to borrow, when wishing to have money 
payable after a long term they cannot apply to the banks ? 

To the 16th— To reply pertinently to this question it would require an enguéte well 
directed upon the effect of this measure in the townships where it is established. An indi- 
vidual without authority canaot do it with success ; experience in such a case is worth more 
than all the reason in the world. 

To the 17th.—The difference of language, manners and religion, appear to me to be the 
strongest reason which prevent emigrants from establishing themselves in the province. Is 
it necessary in order to settle them here in greater numbers, that a pre-existing society 
should be deprived of its institutions? The laws of the country modified according to the 
actual wants, made with the general consent, printed in the two languages, in making 
known to the intelligent and influential class of emigrants the laws by which they are to 
be governed in their new country, would induce the majority of emigrants, who in all 
countries are guided rather by motives of confidence towards certain individuals than by 
their personal information, to establish themselves more readily,in this country. 

To the 18th.—It would be a desirable reform if it were not an isolated measure, and 
independent of others quite as useful. 

To the 19th_—This customary dower is in many cases sufficient to secure the subsistence 
of families; and principally in countries long established. In a new country where pro- 
perty is of little value it becomes an obstacle to the transfer of property, and may after- 
wards become a source of spoliation. It would, therefore, be better to abolish it, and to 
enact that for the future all rights of dower should be particularized and specially applied, 
not only by a notarial act, but even by the act of the celebration of marriage. The 
minister receiving the consent of the parties ought to be required te demand the intention 
of the parties upon this subject, and to insert it in the act of marriage. There should be 
no dower unless the person who wishes to constitute it possess real property of equal value 
to the dower he wishes to establish. 

To the 20th.—I have known no such instances. . 

To the 21st.—It appears to me that this would be impossible. Tutorships and curator- 
ships being often burthensome charges of themselves, it would not be proper to render 
them more onerous. : 

To the 22d.—The greater the distance at which the enregistration of the transactions in 
real property, as well as the judgments rendered in the different districts, and ministerial 
acts of judges, in virtue of which mortgages are created upon real property by operation 
of law, occurs from the place where these transactions have taken place, the Jess you will 
be able to attain the object proposed. It would, perhaps, be better to give to such as 
(I mean the judgments and the ministerial acts of judges,) a desirable publicity, that 
a journal in which all the judgments and ministerial acts of judges would be inserted 
should be published at the expense of the province, and distributed gratis to all judges, 
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justices of the peace, notaries, advocates, fabriques and the militia officers. Every one 


could then inform himself without expense upon any of these matters which might interest 
them. 
T have, &e. 
(signed) D. B. Papineau. 


Turton Penn, Esq., Answers when called in and examined before the Committee. 


To the 1st Query.—Secret incumbrances may exist, for when discovered, no means are 
afforded under the present system of law. 

To the 2d.—The possessor of real estate has no means of establishing his title or of 
removing doubts as to previous incumbrances. 

To the 3d.—I have heard of many such instances. 

To the 4th.—I cannot answer from my own knowledge. 

To the 5th.—It is attended with considerable expense to obtain the limited protection 
which the Jaw now affords, and it is usual to adopt one or other of the courses alluded to. 

To the 6th.—I should suppose no person would purchase real property or lend money on 
the security thereof, without observing these precautions. 

To the 7th.—I cannot answer this question without referring to paper, which I have 
not with me. 

To the 8th.—It is the concealment of mortgages, charges and incumbrances, which 
affords the opportunity to practise frauds which the establishment of registry offices would 
effectually prevent, accompanied by a modification of the existing law. 

To the gth.—This question is answered by the preceding. 

To the 10th.—The expense and delay in procuring titles are entirely occasioned by the 
absence of register offices, founded on the principles which prevail in other parts of the 
North American continent. 

To the 11th.—I cannot see what evil would arise, concealment only operates to encourage 
fraud. = 

To the 12th.—I am not aware that the disclosure of family arrangements has forined 
a subject of complaint in those countries where register offices now exist; were it other- 
wise, a mistaken feeling of delicacy on the part of a few individuals should not prevent 
a measure which would be highly advantageous to the community at large. 

To the 13th.—The enregistering of wills, donations, and other instruments affecting real 
property, is a necessary part of a registry system. 

To the 14th.—It would be the means of preventing the recurrence of frauds which grow 
out of the present system. 

To the 15th.—The improvement of the country is retarded, and great distress occasioned 
to individuals from this cause; | have known many instances in corroboration of this. 

To the 16th.—It would be beneficial both to commerce and to agriculture; and I do 
not see that it could by possibility injuriously affect any of the great interests of the 
colony. 

To the 17th.—The affirmative is a matter of notoriety. 

To the 18th.—Unless all mortgages are made special, the usefulness of a system of 
registry will be greatly impaired if not destroyed, and | cannot see any evil that would 
arise from it. 

To the 19th.—This question I consider is answered by the preceding. 

To the 2oth.—I have heard of such cases, but I cannot enter into the particulars. 

To the 21st.—The interests involved in this question are considered to be adequately pro- 
tected in other countries, without a special provision of this nature; the mode pointed out 
would, however, be far preferable to the existing law. 

To the 22d.—The advantage of a registry system would be materially diminished. unless 
accompanied by some provision of this nature. 


The four following Questions were also put; viz. 


Q. 23. Would you deem it advisable that judgments, whereby mortgages are created 
on real property, should be registered in the county register in which the property is 
situate ? 


Q. 24. What immediate advantages might be expected to result from the establish- 
ment of an efficient system of registration, whereby the possessors of real estate would be 
enabled to exhibit a clear title, and to give undoubted security upon such estate ? 


Q. 25. Is there not at present much difficulty in negotiating the transfer of mortgages 
or securities on real property, which would be removed by the establishment of an efficient 
system of registration, and operate much convenience in the administration of trusts as 
weii as to persons engaged in the agriculture and commerce of the country ? 


Q. 26. Have you ever been charged with the administration of the estates of minors or 
absentees, and if so, have you experienced difficulty in making investments from time to 
time of the funds accruing from such administration, and whereby a loss of interests was 
occasioned to the party for whom you acted ° 
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ANSWERS. 


To the 23d.—Certainly ; it would be a matter of convenience to all parties. 

To the 24th.—It would enable the possessors of real estate to relieve themselves from 
pressing debts by obtaining loans on landed security, and would prevent the compulsory 
sales of their property under judgments of the courts, attended with legal expenses and 
sacrifice which at present prevail. It would alse enable proprietors to prosecute improve- 
ments which they are now unable to perform for want of pecuniary means. 

To the 25th.—The same difficulties exist in negotiating the transfer of mortgages or 
securities on landed property as in obtaining mortgagee loans, the cause in both instances 
being a general distrust in such title and securities ; the effects of an efficient system of 
registration would be to increase the circulating medium of the country, to invite the 
introduction of foreign capital, and to afford a secure investment for monies which under 
the present system are not unfrequently withdrawn from the colony. I consider that 
mortgages in such cases would pass current as scrip and public securities do in England. 

To the 26th.—I cannot cite any particular instance bearing upon this question, but as 
a general principle it is self evident that a loss of interest from this cause must accrue to 
such estates. 


Srries of Questions ordered to be put to the Registrars in the Counties where Register 
Offices are established. 


1st. When was the register office established for the county for which you are a 
registrar, and what is the opinion generally entertained by the community as to its advan- 
tages or disadvantages? 

2d. Are you aware whether the establishtnent of registry offices has or has not tended 
to enhance the value of real property, and facilitate transactions respecting the same, in 
the counties in which they have been established, and particularly in your own ? 

3d. Have you any reason to believe that resort is had to the books of the register 
office for information respecting incumbrances on or transfer of real property, by any other 
person than such as have an intention of purchasing, or are in treaty for lending money on 
such property ? 

4th. What is the charge allowed by law, for enregistering deeds, &c. in your office, and 
for a search with and without a certificate ? 

5th. What is the average price of enregistering a deed or mortgage iu your office? 

6th. What is the charge made for copies of deeds or other documents transcribed from 
your register ? 


Answers of the Registrar of the County of Stanstead. 


To the 1st Query.—The registry office for the county of Stanstead, for which | am 
registrar, was established at Georgeville, 3d August 1830. The opinion generally is very 
favourable to their establishment, and the advantages arising from them are developed 
more and more every day. In transactions before me as notary, and connected as I am 
with the office, I have heard the parties say, “There you see the benefit of a’ register 
office.” 

To the 2d.—I am aware that the establishment of registry offices, and particularly in the 
county in which I reside, have had a tendency to enhance the value of real property, the 
certainty of a good title will always have that effect, it cannot be otherwise. I speak from 
experience, because I have known money loaned on farms which could not have been 
obtained had it not been for the registry office. 

To the 3d.—I have never known an instance in my office of resort being had to the 
registry books for information respecting incumbrances or transfers of real property, other 
than by those who were particularly interested. People in this part of the country are not 
so fond of paying their money for what does not concern them. Thirteen years’ practice 
has confirmed this. 

To the 4th.—The charge allowed by law for enregistering a deed, not over 600 words, is 
3s. currency, and for every 100 words over, 6d, per 100; a search and certificate, 1s. 
I charge no more for both, than if the certificate was not required, that is to say, if a search, 
only 1s., and if the certificate is asked, for the same price. 

To the 5th.—I am unable to state positively, but I should judge the average price to be 
about 4s. 6d.; certainly not over 55s. 

To the 6th.—The charge made for the copies is the same as that made for the original 
registry ; viz. 3s. for every deed that does not exceed 600 words, and 6d. for every 100 
words over, the certificate included. 


Answers of the Registrar of the County of Beauharnois. 


To the 1st Query.—Decidedly of great advantage in this section of the county, in not 
having any public notaries, all acts are made legal, or the same as by notaries, heretofore 
within the reach of.every one, and at much less expense, &c. 
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To the 2d.—In this country I am fully aware of the real property being enhanced, and 
of capitalists settling among us since, that otherwise would have been doubtful. 

To the 3d.—I have no knowledge since iny appointment to the office, or before, of any 
such, and conceive it always in the power by judicious management of the registrar to 
detect such at all times. 

To the 4th.— By the Act establishing registry offices, the tariff of fees are 2s. 600 words, 
6d. every 100 words over, and 15s. for certifying; search 1s. with or without certificate ; 
a discharge 1s. 3d. 

To the 5th.—Upon what we call township’s deeds under the free and common soceage 
tenure, average over 58.; notarial deeds, or those drawn by notaries, will average nearly 

s. 6d. 
; To the 6th.—That depends much upon the length of the document, the law requiring 
every instrument to be enregistered (verbatim) ; a good deed can be drawn and is done for 
5s; of course a copy would cost less, unless accompanied with a certificate, which would 
be 1s. more. 


Answers of the Registrar of the County of Two Mountains. 


To the 1st Query.—The registry office was established in the county of Two Mountains 
by commission, bearing date the 25th day of November 1834. 

The public opinion of all classes of people in the county aftected thereby is most fayour- 
able, and the result as yet has proved most advantageous. 

To the 2d.—I am well aware that since the establishment of a registry office inthis 
county, as well as in the county of Ottawa, that the value of lands are greatly enhanced, 
that many sales have taken place in consequence thereof at an advanced rate, that lands 
effected by the register office and lands upon seigniories of the same quantity, divided only 
by a line, clearly proves the advantages arising from or by a register office, which result 
is one-half in value; also money can usually be raised on lands effected by the register 
office, when the neighbours residing on seigniorial lands cannot obtain a loan of money, nor 
any other credit on their farms, lands or improvements. 

To the 3d.—There has not a single instance occurred of that nature in my office, by 
persons disinterested. 

To the 4th.—The charges allowed by law for enregistering a deed or any other instru- 
ment in writing is 2s, for the first 600 words, and 6d. for every 100 words over and 
above; 15. for a search, also 1s. for a certificate. 

To the 5th.—The average price, from the best estimation I am able to make, is about 6s., 
most of the deeds being by lease and release, and lengthy. 

To the 6th.—That depends altogether upon the length of the document; I think they 
average about 7s. 6 d, 


Answers of R, Dickenson. 


To the 1st Query.—Registry-office established in Shefford county, 23d day of July 1830, 
and but one opinion appears to exist in favour of the many advantayes derived from the 
establishment of the office. 

To the 2d.—The establishing of registry-offices and particularly in this county, has a 
decided tendency to enhance the value of real estate and facilitate transactions, inasmuch 
as it has already induced men with capital to settle in the county and advance large sums 
of money on landed security, which prior to the office being created was not the case. 

To the 3d.—Few transactions of any account have taken place since the establishment 
of registry-offices in this county, without a reference being first made to the books, if any 
and what incumbrances affected the property about to be disposed of; I am not aware that 
any references have been made without having the object of purchasing or advancing 
money on the property. 

To the 4th.—The charge allowed by law for enregistering a deed or other instrument, 
is 2 s. for every document containing 600 words, and 6d. for every subsequent 100 words, 
and 1s. for a certificate, 1 s. for a search, and if a certificate should be required, 2s. 

To the 5th.—The average price of enregistering a deed is 5s. ; a mortgage 3s. y d. 

To the 6th.—The charge for copies is at the rate of Gd. tor every 100 words. 


Answers of J. Meyer, Esq. 


To the 1st Query.—Registry-offices were first established by 10 & 11 Geo. 4, ¢. 8, 
and the benefit of that Act was extended to the county of Megantic by the 1 Will. 4, c. 3. 
The general opinion is that it is very advantageous. 

To the 2d.— Decidedly it has as far as relates to this county. 

To the 3d.—Applications are frequently made to ascertain whether particular lands are 
enregistered, and if any and what incumbrances affect the same, and are often followed by 
deeds of transfer or mortgage for enregistration. 

To the 4th.—The charges allowed are set forth in the 10 & 11 Geo. 4, above referred 
to in answer to the 1st question. : 

To the 5th.—Generally the amount of charge is from 3s. to 4s.; in rare instances an 
extension of price is charged, depending on the length of the document. 

To the 6th.—The same as for enregistration. 
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Answers of Mr. William Robins. 


To the 1st Query.—This office was opened on the gth of August 1830, and since its 
establishment there appears to be a greater confidence manifested in the purchase of 
property, the certificate from this office being generally decisive. 

To the 2d.—I am of opinion that the value of real property has increased in proportioa 
to the security afforded by the Registry Act, and there can be no doubt but that trans- 
actions are much simplified by the present course. 

To the 3d.—The only instances I can cite are those in which creditors have been anxious 
to ascertain what and how great the possessions ur property of their debtors may be. 

To the 4th.—The Act allows for each instrument in writing placed upon record; when 
not exceeding 600 words, 2s.; for each succeeding 100 words 6d., with 1s. for each 
certificate of registry ; search without certificate, 1 s.; with a certificate, 2 s. 

To the 5th.—I cannot state precisely the average price, the ordinary cost is generally 
from 3s. to 15 s.; some few, such as general patents, according to English forms, containing 
figurative plans or diagrams, being voluminous, greatly exceed that price, but in general 
the price may be averaged at 5 s. 

To the 6th.—Few registry copies are required, and when so the charge is similar to that 
of the original entry. 


Answers of P. H. Moore, Esq. 


To the 1st Query.—There is but one opinion generally entertained by the enlightened 
community of the advantages and utility of register-offices, which are decidedly in their 
favour. 

To the 2d.—In consequence of purchasers being able to refer to the books containing 
the records of real property, and detect all incumbrances, capitalists and persons desirous 
of purchasing real estate give a decided preference to land where an undoubted title can 
be obtained, and consequently it facilitates the sale and enhances the value thereof, which 
has been the case particularly in this county. 

To the 3d.—Searches are made alinost daily and certificates given for the information of 
purchasers, and. persons wishing to loan money and take real estate in security, which 
proves to a demonstration their usefulness. 

To the 4th.—Two shillings currency for a document containing 600 words, and 1 s. for 
the certificate, and 6d. for every 100 words above the first 600; 1s. for a search, and 
1s. 3d. for search and certificate. 

To the 5th.—Four shillings and four pence currency. 

To the 6th.—Sixpence the hundred words. 


Answers of E. M. Leprohon, Esq. 


In order to answer the complicated questions put to me by the special committee of 
the Legislative Council, to whom had been referred the petitions of certain inhabitants of 
the city and district of Quebec and the city and district of Montreal, relative to the law of 
real property, I should require informations, and to have made a particular study of the 
law and its provisions; and as the career I have hitherto pursued has not required such 
an application on my part, or that I should make researches on civil matters appearing 
in our courts of justice; it is therefore quite impossible for me to answer without 
exposing myself to commit many inaccuracies. 

1 must remark, however, that in my humble opinion a law which would have the effect 
of making known mortgages and other incumbrances created on real property ought to be 
appreciated, and must produce great advantages to capitalists, who often do not know how 
to invest their capitals; but that in this country the state of the fortunes are such that it 
would not be prudent to ask for register-otfices, as they would tend to injure the feudal 
Jaws of this country and destroy the great advantages procured by the French civil laws, 
which make the admiration of England and procure the prosperity of this our most happy 
country. The whole submitted to the special committee of the Legislative Council with 
profound respect. 


— No. 6. — 


BILL.—An Act for making all Mortgages and Hypotheques Special, fer Abolishing 
Customary Dower, Douatre Coutumier, and for other Purposes. 


Whereas great uncertainty and risk prevail in transactions relating to the purchase of 
real property in the parts of the province held under seigniorial tenure, or to the lending 
of money upon the security thereof, by reason of the difficulty of ascertaining the existence 
of mortgages and incumbrances thereon, arising from the operation of general and tacit 
hypotheques, mortgages, and from claims of customary dower, and other rights of married 
women and children, and it is necessary to adopt such modifications of the existing laws 
as shall tend hereafter to produce greater certainty and security in such transactions ; Be 
it therefore enacted by the King’s most Excellent Majesty, by aud with the advice and 


consent of the Legislauve Council and Assembly of the Province of Lower Canada, con- 
Oey, stituted 
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stituted and assembled by virtue of and under the authority of an Act passed in the Parlia- 
ment of Great Britain, intituled “ An Act to repeal certain parts of an Act passed in the 
14th year of His Majesty’s reign, intituled ‘An Act for making more effectual provision 
forthe Government of the Province of Quebec,in North Aimerica’,and to make further provi- 
sion for the Government of the said Province ;” and it is hereby enacted by the authority of 
the same, that from and after the 1st day of January which shall be in the year 1837, uo 
contract of marriage, donation, act, deed in law, or instrument in writing, to be made and 
executed before notaries or a notary and witnesses, according to the laws of this province, 
shall have the effect of creating a privilege, mortgage, hypotheque or incumbrance, on any 
immoveables now held, or which shall be hereafter held in the parts of this province in 
which no register-offices are now by law established in fief or seigniory, en franc-alleu noble, or 
en roture, or under any denomination of seigniorial tenure, or shall charge or subject any im- 
moveables to privilege, mortgage, hypotheque or incumbrance, in any such fief or seigniory, 
whereof the original seigniorial or other tenure has been or shall be commuted into the 
tenure of free and common soccage, or franc-alleu roturier, or which immoveables are or 
shall be held under the tenure of free and common soccage in the parts of the province 
before mentioned, unless such contract of marriage, dovation, act, deed or instrument, 
shall specially set forth and describe the immoveables thereby intended to be made subject 
to privilege, mortgage, hypotheque or incumbrance, and unless the said contract of marriage, 
donation, act, deed or instrument, shall set forth and contain the specific sum or sums of 
money for the security whereof such immoveables are thereby intended to be made subject 
to such privilege, mortgage, hypotheque or incumbrance. 

2. And be it further enacted by the authority aforesaid, that from and after the said 1st 
day of January next, no marriage which may be thenceforth solemnized within this 
province, shall have the effect of creating the customary dower, douaire coutumier, now and 
heretofore established and created by the laws of this province; but that from thenceferth, 
the said customary dower, douaire coutumier, shall be, and the same is hereby abolished. 

3. And be it further enacted by the authority aforesaid, that no contract of marriage, 
donation, act, deed or instrument, which shall be made and executed before notaries, or a 
notary and witnesses aforesaid, from and after the said 1st day of January next, in contem- 
plation of marriage, whereby a special prefix dower douaire préfiz, or dowry dot shall be 
stipulated, or for the settlement of any other marriage rights, shall have the effect of 
creating a privilege, mortgage, hypotheque or incumbrance upon any immoveables as 
aforesaid in respect of the wife’s dower, dowry dot, matrimonial reprises and stipulations, 
reprises et conventions matrimoniales, or any other marriage rights as aforesaid, unless the 
immoveables intended to be made subject to privilege, mortgage, hypotheque or incumbrance, 
shall therein be specially set forth and described, and unless the said contract of marriage, 
donation, act, deed or instrument, shall likewise set forth the sum or suis of money for the 
security whereof the said immoveables are thereby intended to be made subject to such 
privilege, mortgage, hypotheque or incumbrance. 

4. And be it further enacted by the authority aforesaid, that all immoveables, which 
from and after the said ist day of January next, shall be sold under execution by the 
sheriff of any district in this province, and all immoveables in respect of which from and 
after the said Jast-mentioned day, any sentence or judgment of confirmation of title shall be 
rendered by any court of competent jurisdiction in this proviace, under and by virtue of 
an Act passed in the oth year of his late Majesty’s reign, intituled “An Act to provide 
for the more effectual extinction of sach Incumbrances on Lands than was heretofore in 
use in this Province,” shall from the date of such sale by the sheriffs, or of such sentence 
or judgment of confirmation respectively, be liberated and wholly discharged of and from 
all privileges, mortgages, Aypotheques, and other rights, claims and incumbrances, under 
auy title cr by any means whatsoever to which such immoveables may have been subject, 
before such sale or such sentence or judgment of confirmation, of what nature or kind 
svever they may be, save and except only such as shall be specially expressed and reserved 
in the deed of sale from the sheriff, or in the sentence or judgment of confirmation, shall 
have been obtained under the said Act, and save and except also the rights arising from 
entails (substitutions), and save and except also the right of the proprietors of any fief or 
seigniory in relation to the cens et rentes foncieres and other seigniorial and feudal rights 
and burthens, in respect of which no opposition is by the said Act required to be fiied by 
such proprietors to the sentence or judgment of confirmation. 

5. And be it further enacted by the authority aforesaid, that no contract of marriage, 
donation, act, deed or instrument, to be made and executed as aforesaid, from and after 
the said ist day of January next, shall charge or subject to privilege, mortgage, hypotheque 
or incumbrance, any immoveables in the parts of this province where no register-offices 
have been and are by law established, which immoyeables are now held or shall be hereafter 
held under any such feudal or seigniorial tenure as aforesaid, or which have been or shall 
be commuted into the tenure of free and common soccage, franc-alleu roturier, or which 
are or shall be held under the tenure of free and common soccage, unless such contract 
of marriage, donation act, deed or instrument, shall be made and executed before a notary 
or notaries, actually domiciled and resident in the country in which such immoveables are 
situated; provided, nevertheless, that nothing herein contained shall prevent the making 
and executing of any such contract of marriage, donation, act, deed or instrument by a 
notary or notaries as aforesaid, resident out of the county in which such immoveables 
thereby intended to be made subject to privilege, mortgage, hypotheque or incumbrance, 
shall be situate; but that the said contract of marriage, donation, act, deed or lustrameat, 
shall not have the effect of creating such privilege, /ypotheque or incumbrauce upon a 
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such immoveables, unless an authentic copy of such contract of marriage, donation, act, 
deed or instrument, dely certified according to law, shall have been deposited, déposé, in the 
office of a notary resident in the county in which such immoveables are situated, to remain 
with bim as an original minute, to which recourse shall be had as fully as if the same had 
been originally made and executed in the office in which the same shall be deposited, 
déposé, as aforesaid. 

6. And be it further enacted by the authority aforesaid, that the privilege, mortgage, 
hypotheque or incumbrance, intended to be created by such contract of marriage, donation, 
act, deed or instrument executed out of the county in which the immoveables intended to 
be thereby made subject to such privilege, mortgage, hypotheque or incumbrance are 
situate, shall only rank in order of time from the day in which such certified copy of such 
contract of marriage, donation, act, deed or instrument shall be deposited, déposé, as afore- 
said, in the office of the said notary, to remain witli him as au original minute, as aforesaid, 
and the said notary shall make an act of such deposit, acte de dépot, specifying the day, 
whether the same was in the morning or the afternoon, the month and year in which the 
said copy shall be deposited. 

7. And be it further enacted by the authority aforesaid, that each and every notary in 
this province shall, when thereunto required, furnish to any person making the declaration 
hereinafter mentioned, a statement certified by him of ali privileges, mortgages, hypotheques 
or incumbrances affecting any immoveables to which such declaration shall relate, which 
shall have been created or made by any contract of marriage, donation, act, deed or instru- 
ment made and executed before such notary, and whereof the original minute shall remain 
with him, or whereof a certified copy as aforesaid shall have been deposited, déposé, as 
aforesaid, in his office, to remain with him as an original minute as aforesaid, and shall 
specify in such statement, if required, the names and descriptions of the parties to such 
contract of marriage, donation, act, deed or instrument, the sum orsums of moucy for 
which such privilege, mortgage, hypotheque or incumbrance shall have been created, the 
description of the immoveables affected thereby, and all and every other particular relating 
thereto, which the parity requiring such information shall demand in the precise terms and 
manner expressed and set forth in the said contract of marriage, donation, act, deed or 
Instrument. 

§. Provided always, and be it further enacted by the authority aforesaid, that before 
any notary shall furnish to any person applying for the same any such statement as afvure- 
said, the persun so applying for the same shall sign and deposit with such notary a decla- 
ration to the purport or effect that such statement is required in respect of immoyeables 
to be therein mentioned, in which the party so applying has or claims some beneficial 
interest, right, utle or estate, or that he is a barrister at Jaw, advocate, attorney or notary, 
employed by some other person to be named and described, and that such statement is 
required on behalf of such other person in respect of immoveables, in which such other 
person has or claims to bave some beneficial interest, right, title or estate as aforesaid, and 
m every such declaration, the person making the same shall likewise state his name, resi- 
dence and profession, or calling. 


-- No. 7.— 


REMARKS on Recisrver Orrices, by William Badgley, Advocate, M. L.L. A. 


Tue following papers were written in numbers for the “ Montreal Herald,” and published 
in that journal under the signature of “ Civis,” but as it was suggested that their utility 
would be increased by their re-publication in the form of a pamphlet, the writer has adopted 
the suggestion, in the hope that some advantage to the province, however small, may result 
from his labours. 


Montreal, 15 September 1836. W. Badgley. 


RemMARKs ON ReGisTER OFFicEs. 


(GNoat) 
Sir, 


As party ascerbity has in some degree abated of its sharpness, and given way to a less , 


pungent feeling, the consideration of a question of importance to the future prosperity of 
Lower Canada mzy be allowed to claim some attention at present, in consequence of the 
early session of the Legislature; but especially, as the silent wisdom of the delegates has 
concealed their projected plans of provincial improvement from the knowledge of their 
constituents ; and still more so,,as the Royal commissioners are, at last, allowed to be 
disposed, as well as desirous to obtain every possible information upon the conflicting 
interests, wants and wishes of the inhabitants of this province, which their Royal master 
commanded them to visit. 

‘The present stagnant condition of Lower Canada must be an object of solicitude to 
every class of her inbabitants ; her farmers suffering from want of capital and a succession 
of bad harvests ; her merchants partaking in the pressure upon the agriculturists ; and all 
othicrs, more or less, affected by the evil consequences arising out of this unfortunate state 
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of things. Ruinous indeed will be the result of another agricultural year similar to the 
former, nor can any general improvement be anticipated from more favourable harvests 
alone. 

It is in vain that the merchants in Lower Canada calculate upon support and assistance 
from Upper Canada. The inhabitants of that province are daily making a market for 
themselves; and, if higher remunerating prices for their produce can be obtained in the 
United States, and the present want of facilities to the intercourse between the two pro- 
vinces is continued, the timber and corn of Upper Canada, her staple produce, will be 
carried across the line to our neighbours: deprived of the bulk of our exports, the amount 
or value of our imports may be ascertained with the greatest facility, and the inevitable 
consequences to this province, in such an event, may be easily anticipated. The inhabit- 
ants of Lower Canada will be cast on their own resources ; to them, therefore, the consi- 
deration of the question assumes an important aspect, because it is by them that its conse- 
quences must be attentively examined and its results carefully applied. 

The French Canadian agriculturists of Lower Canada, who constitute the greatest 
portion of her inhabitants, and who possess the largest part of the landed property of the 
country, cultivate little besides grain, and a bad season cuts off all their crops at once, 
leaving nothing for their support but their credit with the merchant, whose interest compels 
him, for his own protection, to deprive them in the end of the only capital they possess, 
and upon which their credit is founded ; first, their implements of husbandry, then their 
farming stock, and finally, their last resource, their farm itself. In the meantime, seig- 
niorial dues and parish tithes must be paid out of the proceeds, until penury and famine, 
with all their horrors, stare the luckless farmer in the face. These evils, under no common 
circumstances of agricultural distress alone, could become so fearful if the farmers had the 
power of relieving themselves from the pressure of present necessities, by obtaining tem- 
torary assistance from the superabundant and unproductive capital of others. By means 
of loans, upon the sufficient security of their real estate, they would be relieved from 
distress and destruction, enabled to preserve their property and stimulated to increased 
exertion and additional industry. ; 

They should likewise bear in mind, that every improvement in the implements of industry, 
in the farming stock, and even in the farm itself, is not only a saving of expense, but 
becomes an actual profit far beyond the amount of the first outlay in procuring them. 
Instead of the ricketty harrow, stuck full of wooden teeth, the harness made of old rope or 
horsehair, two or three teams upon one farm, and a very large amount laid out for labour 
which, in a new country, is always extremely expensive, capital would enable the cultivator 
at once to procure the necessary improvements in his implements and stock; and by 
rendering his land richer and more easily cultivated, make one team and a less outlay of 
capital paid for labour amply sufficient for his purposes. By this means his wealth would 
augment, he would become a capitalist instead of a borrower, and enabled to advance his 
children by locating them upon new farms, where they might obtain similar advantages. 

The commercial community, another great class interested in this question, are so well 
aware of the important advantages to be derived from the introduction into this province of 
foreign capital, that it is idle to urge it upon their consideration, and, indeed, every enlight- 
ened or even commonly intelligent person must be persuaded of this truth, that money 
brought into and expended in the province, must necessarily lead to the present improvement 
and future prosperity of the country at large. Individuals may suffer, but the public will be 
benefited; the mere speculator may be ruined, but the country willbe improved. By imported 
capital, labour will be employed in internal improvements, opening out the country, facili- 
tating the intercourse between remote parts of the province as well as with the neighbour- 
ing government ; it will create public and private enterprize, and cause a general diffusion 
of wealth over every quarter of Lower Canada. 

To use the language of the report of the Legislative Council, of the 16th of February 
last, on the subject of register offices. 

“ The introduction of foreign capital into a new country, whose principal wealth consists 
in its agricultural and natural products, must materially promote its general prosperity, by 
encouraging the active energies of its inhabitants, and extending their means of improve- 
ment, not only to land actually under cultivation, but likewise to the unsettled portion of 
the country ; and the advantages derivable from its introduction will be greatly increased, 
by means being at the same time afforded for its retention within the country. 

“The general results of agriculture and commerce are so blended and connected together, 
that any increased facilities extended to the one become sensibly felt by the other, while 
depression, in like manner, is equally influential in its effects upon both.” 

It is not, therefore, surprising, that the general question of the introduction or attraction 
of capital, into this province, should have been frequently, and particularly of late years, 
a subject of very great interest. The securities to be afforded for the attainment of this 
desirable object, and the manner of retaining it in the province, have not only partaken 
largely of this interest, but have, unfortunately also, given rise to violent controversy, sus- 
picion and jealousy, in the midst of which, the real advantages to accrue from tie 
employment of imported capital have been altogether disregarded, and only fruitless 
attempts made to remove the difficulties in the way of its introduction. 
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Having stated the necessity for the introduction of foreign capital into this province, and 
its consequent advantages, it is just that the objections to the measure, whether in principle 
or in detail, should be considered. : 

There is only one great objection to the principle, and it has been raised either without 
sufficient consideration of the question, or to support interested views of it; is this, ‘* That 
the agriculturalist in Lower Canada would eventually be deprived of his property by 
foreigners.” To answer this specious but unfounded objection, it is only necessary to 
consider, that imported capital could, by no possibility, be spread at once and universally 
over the surface of the province; it would extend itself gradually ; first, to the wants of 
the cities or more extensive villages, then to extensive landholders, afterwards to indivi- 
duals generally, and finally to sections of the province and the province at. large. The 
benefit resulting to the borrower would be participated in by the farmer, independent of 
his having the same means at hand for relieving his own necessities, in case of need. 
A greater quantity of labour would necessarily be required, a greater demand for the 
produce of the soil would follow, and higher prices would, of course, be given; his gains 
being thus increased, he would employ a yet larger portion of labour, with a view to yet 
further gains ; and so, a perpetual progress would be made. In like manner also, capital 
invested in sectional and provincial securities, and affording increased facilities for the 
establishment and support of sectional and general works of utility, in clearing land, drain- 
ing swamps, making and improving roads, constructing bridges, laying down railroads, 
excavating canals, founding schools, establishing markets, erecting churches, court-houses, 
gaols, &c., would, likewise, create a greater demand for agricultural produce, and cause 
higher prices ; the supply would follow, of course, because the more food was raised, the 
more would be required; the farmer’s capital would increase, and as industry is limited by 
capital, if a capital grows faster in proportion to its increase, as 100 1. would increase faster 
in proportion than 10 /., a large capital must, of necessity, afford increased employment at 
a quicker rate than several small ones. Thus, on every side becoming more wealthy, 
instead of being cumpelled to dispose of their present possessions, they not only would 
retain them, but be enabled to establish their descendants upon new farms, or if so inclined, 
they might obtain high cash prices for their land, and place themselves where competition, 
their interest or other inducements might lead them. 

If we look abroad to other countries, for instance, to the United States, a country whose 
policy and wisdom, both practical and theoretical, is upon all occasions exhibited for 
imitation ; whether, in general, correctly or not is not now the question, but certainly with 
the greatest propriety in this instance, a refutation of the objection will also be apparent. 
That country is somewhat similarly situated with this province. She receives a very large 
annual amount of immigration; but, unlike this province, she not only receives but likewise 
appropriates a large amount of foreign capital. With it have all her improvements, canals, 
railroads, &c. been commenced and completed; and yet complaints are never heard, because 
none exist, of old settlers being driven from their farms and property by foreign capitalists ; on 
the contrary, that country is progressing in wealth and capital, in a degree surpassing the 
most sanguine or extravagant expectations. The imported foreign capital is gradually 
spreading and expanding through every part of its extent, and all classes of her inhabitants 
feel its invigorating influence ; while the farmer is a participator in its benefits, in the high 
prices he obtains for all his agricultural produce. It is true, that the luxuries and some of 
the necessaries of life are costly, but this is easily to be accounted for by causes which 
cannot influence this province, namely, protecting duties, for the encouragement of her 
manufactures, and the support of an extensive, but at the same time complicated and very 
expensive machinery of state and general government. In the consideration, therefore, of 
the objection, both at home and abroad it has been shown to be unfounded, and at variance 
with common sense and reason as well as experience; and affords a sufficient relicf to the 
apprehension of some, otherwise well disposed persons, that with register offices and 
facilities of borrowing on landed security, the real estate of the province would pass to 
Strangers. 

The general objection being removed, the next object for consideration is the necessity of 
pointing out the means of retaining the foreign capital in the province ; and it is here that 
the difficulty principally lies; for as the investment of capital upon real property will only 
be made upon sufficient security, that real property becomes the means of extensive im- 
provement or otherwise, according as it offers the means of such sufficient security ;- or, in other 
words, as it can be brought into the market free or incumbered, and easily transferable ; 
and, as a consequence, according as the title to it is clear and undoubted. In the 
language of the report before referred to, “If the.landed property of a country could be 
made to contribute to the advancement of its general interests, and the introduction of 
foreign capital could promote that desirable object, it clearly becomes expedient to render 
its transfer from hand to hand secure, expeditious and economical ; for this purpose it is 
requisite that the written documents upon which titles to land in every civilized community 
depend, and to which the capitalist looks for protection, as well as proof of the holder’s 
right, beyond the fact of his possession, should not be liable to be defeated, either by other 
documents being kept out of sight, or by the impossibility of procuring all the information 
necessary to ascertain the validity of the title, and the freedom of the property from tacit 
or conventional incumbrance. It also follows, that means should be afforded by the law for 
the protection of capitalists against the effect of any documents which, for want of the use 
of such means, have not been brought to their knowledge.” 
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The necessity of affording sufficient security for the investment of capital having been 
shown, the mode and manner of accomplishing this object remain to be pointed out. 

Independently of the inhabitants of this province by whom this imported capital is to be 
employed, there are only two classes of individuals interested in this subject ; the lender of 
capital and the purchaser of real property in this province. The main object, therefore, is 
to satisfy both by affording to them sufficient security for their investments, either by loan or 
purchase ; and in consequence, the general measure of a system of registration of titles to 
land has been proposed, as the only certain and efficacious mode of accomplishing this 
desirable object. 

The question of register offices has been agitated for several years past. The subject has 
frequently been submitted to the consideration of the popular branch or the provincial 
legislature, and as frequently has it been either abandoned or defeated. 

In 1823 the House of Assembly resolved to take into their coasideration, “ The passing 
of a law for the public registration of instruments conveying, charging or affecting real 
property ; with a view of giving greater security to the possession and the conveyance of 
such property, and to commercial relations in general.” In December of the same year 
a bill passed the Council and was committed in the Assembly “ for the enrolment 
(tnsinuation) of deeds and instruments affecting property by way of mortgage and 
hypotheque.” 

Early in the year 1825 the House of Assembly resolved, “ That it was expedient to 
provide that more ample publicity to certain actes passed before notaries bearing mortgage, 
hypotheque, be afforded in district subdivisions.” 

In the same year, 1825, the House of Assembly resolved, 

“1, That every purchaser of real property has the indubitable right of ascertaining what 
charges and mortgages encumber the property which he is purchasing. 

“9. That every creditor is entitled to ascertain what real property of his debtor is liable 
to the payment of his credit, and the charges and mortgages with which such property is 
encumbered. 

“3&4. That the existing laws do not afford to the purchasers of real property, or to 
creditors, the means of ascertaining the charges and mortgages which encumber real pro- 
perty purchased by them or made liable to their creditors. 

“5. That from the want of means of ascertaining the incumbrances upon real property, 
there have resulted, and do daily result, frauds, destructive of all confidence, the ruin of 
bond fide creditors and purchasers, the depreciation of real estate, contempt of the laws, 
and the deterioration of public morals in the province. 

«6, That it is expedient to make legislative provision to afford means of ascertaining 
such incumbrances.” A bill founded upon these resolutions was read twice, committed, 
and dropped. {n February 1827 a similar bill, “ for making privileges and mortgages 
public, and for the security of creditors and of purchasers of real propoerty,” was introduced 
and likewise failed. During this time bills were annually sent from the council for the 
establishment of register otfices in the townships, which resulted in the laws now in force 
for that purpose, and the 10 & 11 Geo. 4, c. 77, intituled “ An Act for rendering 
valid conveyances of lands and other immovable property, held in free and common 
soccage within the province of Lower Canada, and for other purposes therein men- 
tioned.” 

This question, therefore, is no novelty in provincial legislation. The House of Assembly 
has not only deliberately admitted that evils exist, from the present system of defective 
legislation, but has likewise itself solemnly declared its opinion of the absolute necessity of 
register oftices— ist, by its own recorded resolutions, and 2d, by establishing these offices 
in the townships of the province. The refusal to make them co-extensive with the whole 
province cannot be viewed in any other light than as a highly exclusive and unjust system 
of legislation. 

The great objection to the principle of registration having been disposed of, those that 
remain are, to use the language of a celebrated modern writer, “ Merely trivial, such as 
that there is no experience how such a thing would work, though there is the favourable 
experience of every nation in Europe, not to mention Scotland and Ireland; that every 
man’s debts wonld be generally known ; as if credit could not exist without tricks of con- 
cealment and mystery, or as if the whole world would crowd to the register office from 
mere idle curiosity ; that no man would be able to borrow money on his own individual 
securities and deeds; as if these would not be verified and confirmed, and greater security 
given to the lender.” And in France, from which we derive our legal civil system, registra- 
tion is in force and approved of; there the necessity and moral obligation of establishing 
such a mode of security have been felt and appreciated; and in that country modern 
legislation, breaking through the barriers of antiquated notions, has confirmed the maxim, 
that “ All laws are made for the convenience of the community,” and that “ What is 
legally done should be legally recorded, that the state of things may be known; and that 
where evidence may be requisite, evidence may be found. For this reason, the obligation 
to frame and establish a legal register is enforced by a legal penalty, which penalty is the 
want of that perfection and plenitude of right which a register would give. Thence it 
follows, that the objection to the present insecurity is not an objection merely legal, for the 
reason on which the law stands being equitable, makes it an equitable objection.” 

The general objections to the principle of registration being, therefore, untenable, they 
can only be discovered to exist in the defects of the system of law in force 10° this 
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province; and it is here that they appear to be well founded, because before such a regis- 
tration could be rendered efficient, the impediments in its way, arising from the present 
system of jwisprudence, must previously be removed, and some changes must be 
introduced. 

The report before referred to thus proceeds :— 

“That the establishment of offices in the seigniorial parts of the province, for the 
registration of titles to land, and the incumbrances created thereon, is the only effectual 
mode of rendering the transfer of landed property secure, economical and expeditious, and 
of remedying the evils complained of; but the committee are also sensible that their 
establishment would be encompassed with difficulties, unless previous modifications are 
made in certain particulars of the existing laws relating to real estate, which would, in 
a great degree, remove the obstacles to the general measure, without endangering existing 
interests, or creating too sudden an innovation in a long established system of juris- 
prudence.” 

It is unquestionable that innovations in any established system of jurisprudence should 
be avoided as much as possible ; but where the general wants of a country, and equity and 
justice combine to require them, they should be immediately and spontaneously conceded. 
Ltsi nihil facile mutandum ex solemnibus, tamen ubi aquitas poscit, subveniendum est. Incon- 
veniences in individual cases must be anticipated, but these should never be allowed to 
impede the general good. 

« Even if the introduction of these modifications should be productive of more incon- 
venience, or attended with greater difficulty than the committee now see any reasonable 
ground to apprehend, they still believe that the inconvenience and the difficulty will be 
greatly counterbalanced by the benefit to accrue from the change.” 


(No. 4.) 


Previous to entering into an explanation of the details of the contemplated changes and 
modifications above alluded to, it is expedient to examine cursorily the origin, extent and 
modifications of the law regarding mortgages, in order that their whole system may be 
appreciated and distinguished, and facilities afforded for comprehending any project by 
which contracts of this description may be rendered at once expeditious, economical and 
secure. 

It is a fundamental principle which admits of no diversity of opinion, that the contractor 
of a debt is bound to discharge it by means of all, or such portions of his property, move- 
able and immoveable, present and future, as may be necessary to complete the payment. 
The consequence of this principle is, that his credit is composed not only of all his actual, 
real and personal property, but also of all that his good conduct, his industry, and the natural 
order of successions might lead him to expect; and the reason is evident, because so long 
as his debt endures, so long will the liability of his actual as well as his future property for 
its discharge subsist also. 

In the intercourse of civil life, it is well nigh impossible not to borrow and lend; we 
borrow sometimes from necessity, sometimes for the sake of anticipated profit; and we are 
compelled to lend either from expected profit upon the loan or to prevent our money 
remaining unemployed. Such considerations have made this kind of contract very common. 
But all obligations are not founded on similar principles, nor are they similar in quality ; 
wherefare, difficulties frequently arise among creditors of the same person, touching their 
preference, privilege or concurrence upon their debtor’s property; moreover, as loans are 
only effected on condition of reimbursement, and, as good faith is not always to be 
found among debtors, creditors have sought different modes of obtaining security, by the 
pledge or engagement of their debtor’s property ; yet whatever were the contracts made, or 
precautions taken, it was frequently found to be impossible to ascertain the precise situation 
of the debtor’s affairs, or to discover his solvency or insolvency at the time of making the 
contract. 

Personal obligations were first employed, but having been found not to be sufficiently 
solid and permanent, real obligations were adopted, by which at first the thing pledged, 
whether real or personal, was actually transferred to the creditor. This mode of security 
upon real estate was also, in time, found to be very inconvenient, because, as money isi 
commercial commodity and constantly changing hands, every new loan occasioned the 
necessity of the actual tradition or transfer of the land itself to the new possessor, and new 
engagements were required to be made; great loss and depreciation in the value of real 
property were caused by these means. The possession of the creditor being uncertain and 
insecure, he took no pains or trouble to cultivate and improve the land; the debtor could 
not cultivate it himself, because he could not make the ameliorations he intended, without 
the consent of the creditor; in a word, he could not give to the land that constant care 
which preserves and improves real property ; while, on the other hand, the creditor must 
likewise have felt a repugnance and dislike to cultivate the property of another, and. to give 
to it that attention which he applied to his own. This led the way to the introduction of 
the existing system of mortgage, which becoming mure fitted to the requirements of the 
times and the progress of commerce and civilization, did not dispossess the debtor of the 
property mortgaged, but prevented its disposal, unless with the incumbrance due to the 
existing creditor, who was authorized to claim it, even after the land had passed into the hands 
of third persons, and whose right was only lost by means of prescription. Thus, the creditor 
had, from the moment of contracting the engagement, a real right upon the property mort- 
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zaged ; a right considered as accessary to the engagement, and which sea aes attached 
upon the debtor's real property, whether in possession or in expectancy. From this arose 
the preference of the hypothecary before the personal creditor, and that of the first mortgage 
before others later in date. 

This system applied to conventional mortgages ; but there were also engagements which, 
from their object and from principles of humanity or justice, claimed a preference before all 
other contracts ; from such motives, these claims became like privileges, and were separated 
into a distinct class. ‘The rules of equity with respect to them must have been as imperious 
as certain, because they are to be found in all ages and in all codes. 

There are also engagements formed without convention, by the sole authority of the law, 
which intervenes at a time when it becomes. necessary to preserve to creditors a right which 
the obligation of maintaining public order fully warrants; from the moment that this legal 
right is established, it should no longer be in the power of the debtor to give to any person, 
by means of a simple convention, any valid preferable right of mortgage over those already 
existing. Such is the mortgage of the wife upon her husband’s property, that of minors. 
upon the property of their tutors, &c. 

The power or force of judgments would also have been perfectly illusory, if the party 
withholding his consent, and requiring the creditor to be at the expense and trouble of 
obtaining a judgment of condemnation against him, could afterwards, by a simple conven- 
tonal mortgage, give a preferable right upon his property ; wherefore it became absolutely 
necessary that judgments, like legal 1 mortgages, should rank, according to their date, among 
the number of mortgage debts. 

If, on the one hand, this conventional manner of contracting appeared so commodious 
and easy to debtors, on the other, it became very dangerous to creditors, from the difficulty 
of effecting secure ]oans or making purchases without fear of eviction. It therefore became 
an object of great importance for the prevention of frauds and deceits, which daily increase 
from public necessities, to discover some effectual manner of preventing a debtor's hypothe- 
cating his property beyond its real value, and of giving security to loans and purchases. 

Although contracts of purchase and sale, and of loan, have been in use among all nations 
and in all ages, it would appear that, until registration of deeds became practised, useless 
efforts were made to give the required assurance, under a simple mortgage. 

In Greece, whence the mortgage system is originally derived, marks or visible signs, 
placed on some conspicuous part of the real property, declared its engagements, when it 
was not actually transferred into the possession of the creditor. At Athens, a mortgage 
had a special character of notoriety and publicity, well adapted to prevent frauds so often 
practised upon the good faith of creditors and purchasers; it was there made manifest, by 
small columns placed before the mortgaged land, with an inscription upon them, declaring 
the obligations of the proprietor. This mode of publicity, which was suitable fer a limited 
territory and for a peopie but little advanced in civilization and commerce, gave occasion to 
much abuse and inconvenience in a great empire, where the demand for credit rises in pro- 
portion to the necessity of expense, caused by luxury and commercial operations of great 
extent, to the latter of which especially, extensive population are compelled to devote them- 
selves for subsistence. 

This mode of publicity among the Greeks, as well as the actual tradition of the real 
property, were practised for a long time by the Romans; but commerce and the want of 
money having increased with the : greatness of Rome, and ambition baving led individuals 
into great enterprizes, for whose accomplishment immense loans were required, the difficulty 
on the part of the debtor to give up his possession, and on that of the creditor to make the 
transferred land available, caused the real tradition to be abandoned, and subsequently, the 
use of signs and visible marks of the mortgage, not only fell into disuse under the Roman 
Emperors, but was at last abolished by express laws. The mortgage, from that time, 
became occult, resulted from the convention of the parties, and was secured to the éarliest 
in date, except in cases of preference from privileges as above mentioned. 

Mortgages were introduced into France in nearly the same form as they existed in Rome, 
except that they did not attach upon moveables unless in certain localities, as for house- 
rent, &c.; that they were the effect of every convention executed before notaries, and that 
private writings or instruments could not create a mortgage, until after having been duly 
acknowledged by an authentic instrument, executed by a public officer or before a court of 
justice. Thus in France mortgages became occult as in Rome. 


(No. 5.) 

Although the modified hypothecary system before described, was adopted in France, its 
occult and clandestine character was justly reproached both by ancient and modern French 
jurists, with having lent itself to the commission of a multitude of frauds, not only against 
the creditor, but against the purchaser imprudent enough to pay his purchase-money, with- 
out having previously purged his purchase from mortgage. Complaints were loudly made 
against a system so vicious and unprincipled, and whose results were so disastrous, particu- 
larly as the old laws of France had, until the promulgation of the Mdit des Hypotheques in 
1771, scarcely contemplated the possibility of obtaining a secure discharge from incum- 
brance. 

In fact it was found, that mortgages constituted for the benefit of individuals, became 
injurious eventually to the interests of the st: ite, which requires every possible improvement 
of real property from its possessors, as its produce i is the principal, not to call it the only 
wealth of the state. 
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Indeed, the purchaser of real property, the price of which he has paid, when troubled by 
mortgage creditors, of the existence of whose rights he was in profound ignorance, will of 
course neglect the cultivation of his purchase, the more so, as his improvements would 
awaken them to increased vigilance. __ ‘ , ; 

By securing as much as possible the interest of individuals, with | a view to that of the 
public, useless attempts were made in the reigns of the French kings Henry the gd and 
4th, and Louis the 14th, to correct these abuses ; but so inveterate was the evil, that one 
remedy alone was brought into operation, which at best could only be considered as a 
palliative, namely, the use of lettres de ratification, by means of which purchasers were 
made acquainted with the situation of the immoveable, except as regarded dower not open 
and substitutions. These detéres were partial in their effect, as they afforded no security to 
engagements in general. 

This partiality and the general evils of the system became so urgent, that the attention to 
French legislators was forcibly directed to the discovery of means to secure honest citizens 
against injury, and afford them precautions against persons disposed to defraud them. 
Their deliberations resulted in stamping upon mortgages a character both public and 
special ; that is to say, that a reference to the public registers should without difficulty 
exhibit the dates and amount of all incumbrances upon a particular property, while the 
debtor should be held to designate and describe the special immoveable subjected to the 
mortgage ; with this information in hand, capitalists would be enabled to consent or refuse 
to treat with applicants. : ve 

The idea of the publicity of mortgages was no novelty in France; itis the basis of the 
mortgage system of modern France, and several unsuccessful attempts were made to intro- 
duce it into the old French jurisprudence. An edict of Henry 3, in 1581, erected offices 
for the controle registration of all deeds, and as a penalty for non-registration, deprived 
them of their mortgage effect. This edict, alihough nominally intended to complete a 
system of publicity, was actually.converted into so grievous a fiscal burden, that it was 
done away with in a few years, without regret, inasmuch as the controle could not be made 
to exhibit in a certain manner the existence of deeds to parties interested in knowing them. 

In 1673, during the administration of Colbert in the reign of Louis 14, an edict was pro- 
mulgated, founded upon that of Henry 3, which also erected offices of registration for the 
preservation of the preference of mortgages. In virtue of this edict, mortgages registered 
against property in actual possession, or after actual possession, against that subsequently 
acquired, were preferred upon that property before mortgages not regisicred ; the unregistered 
followed in the order of their dates upon any other property. The legal mortgages of 
women and minors were protected and preserved. This edict excited the displeasure of 
the great, whose credit it destroyed, and so violent an outcry was raised against it, that 
it was revoked in 1674; thus the clandestinity of mortgages remained the common law of 
France, and publicity existed only in certain provinces, known by the name of pays de saisine 
or nantissement. 

The clandestine and vicious hypothecation system above described, which has been so 
much and so justly abused in France, is fostered and protected as the existing law of Lower 
Canada. Modern France has felt its abuses and has entirely rejected it; she has boldly 
and honestly proclaimed the triumph of publicity. In 1795 a change was accomplished ; 
by a law of that year, officers were appointed in every arrondissement, who were charged with 
the registration of mortgage titles, and the existence of the mortgage was made to depend 
upon the usage of this formality. In 1799 another law was made, which may be considered 
in almost every particular as the basis of the present French code upon this subject; its 
fundamental principles were publicity and speciality ; it preserved the formality of registra- 
tion required by the law of 1795, and subjected every mortgage creditor, even women and 
minors, to the formality of registration for the security of the preference of their legal mort- 
gages. The French code, at a later period, established similar principles; it secured legal 
mortgages arising from tutelles and marriage conventions, without registration, but com- 
pelled the husband and tutor to effect the registration of these mortgages, under the penalty 
of being deemed stel/ionataires, and subjected to corporal punishment for non-compliance 
with the law. 

By the preceding observations it has been shown, that the theory of speciality and 
publicity is not new; that its institution reaches to remote antiquity; that it was the 
general law of Greece, adopted by the Romans, and formed part of their jurisprudence 
until the time of the later emperors. It might readily have been shown, had it been 
necessary, that it was for a long time the law of two-thirds of customary France, aud 
never ceased to govern a great portion of those conquests by which Louis the 14th extended 
the French monarchy ; and that it continued through the republic, the consulate, and the 
empire, to the restoration of the monarchy, and the present period. 

It has likewise been shown, that the wisest of the statesmen and ministers of France, 
Sully and Colbert among others, endeavoured to restore this institution to France, and it 
has been seen how it was repelled by prejudice and intrigue, and particularly by the 
necessities of landed proprietors, which compelled them to continue to impose upon the 
public, and to deceive their creditors. 

If some inconveniences belong to the system of publicity and speciality, it may be easily 
shown that the same also exist in the clandestine and occult system, and that they are 
more injurious and vicious in the latter; and finally, that the latter possesses peculiar 
inconveniences, which rot only render it unavailing in practice, but which absolutely 
destroy the essential objects of every legislator in establishing a mortgage system, namely, 
the security of the investment. é 
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The law at present in force in France respecting mortgage rights, is founded upon two 
general principles: 1st, that no mortage or privilege shall be effectual without registration ; 
and, 2d, that creditors ‘shall be satisfied with a special mortgage, except in the cases of the 
legal mortgages of married women and minors, and for some petty claims which humanity 
and the law regarding as privileges of a special nature, has exempted from the necessity of 
registration ; such as the legal, funeral and last medical expenses, and limited amounts 
of servants’ wages, and debts due for subsistence. 

The unknown amount of these petty privileges is necessarily so small as never to cause 
any difficulty; they were exempted, therefore, from registration; but legal mortgages, 
which have been most carefully and wisely protected, being from their nature unsusceptible 
of estimation, are, notwithstanding, made public, as far as the law can compel their pub- 
licity, with a due regard to the protection of the rights of the mortgagees, by the husbanils 
or tutors being required to effect their registration ; and these persons are subjected to 
severe penalties in case of their remortgaging their real property without declaring its pre- 
existing incumbrances. In default of the husband or tutor making the registration, the 
married women and minors themselves, or their relatives and friends, or the Crown officer 
or subrogé tutor, may complete the formality. It is also to be observed that the parties to 
a marriage contract, if of age, and the tutor by avis de parents, at the time of his appoint- 
ment, may limit the general mortgage incurred in both these instances ; and both, moreover, 
have the right to demand this “special limitation when the property subjected to the 
general mortgage is known to exceed in value a sufficient guarantee for the charge; when 
the value of the incumbered realty exceeds the amount of the mortgage a reduction is also 
granted. 

Conditional, eventual and undetermined mortgages are likewise estimated and specialized, 
and an excessive estimation renders them subject to reduction. 

Finally, customary dower has been totally abolished. 

This state of the modern French law affords good security for investments, because the 
capitalist is enabled to ascertain the existence of all mortgages upon any particular pro- 
perty ; and although the amount of legal mortgages may be unknown, their existence being 
ascertained, gives “him the power of making” himself sufficiently acquainted with their 
details, to judge with accuracy of the security of his investment. 

As a purchaser, the law authorizes him to obtain the freedom of his purchase from 
incumbrances of every kind, and even from the legal mortgages of married women and 
minors, after a public transcription and special notification to all the parties interested, 
expressive of his intention to obtain that relief, within the time limited by law, and 
requiring them to file their claims against the purchase within that limited period. 

These details have been entered into to show that no serious impediments exist to the 
introduction of changes in the hypothecary system of this province, and that if these 
changes should be introduced, they need not necessarily interfere with old prejudices or 
disturb existing rights. 

The institutions and jurisprudence of Lower Canada are not so deeply impressed with 
a character of unchangeableness as to be beyond the range of innovation’; nor has real 
property been subdivided into so many and minute interests as in older settled countries. 


Not only have the inhabitants of Lower Canada been undergoing the great process of 


transition, but her laws and institutions have been constantly sutiering positive changes. 
The custom of Paris was originally established in this colony ata time when the numerical 

amount of her population was extremely limited; and from that time to the conquest it is 

well known that the people were governed rather by regulations of police than by any 


positive and satisfactory system of law rightly and duly administered. The history of 


Lower Canada, of that period, shows that it could not be otherwise. 

The Act of 1784, 14 Geo. 3, c. 83, secured, or rather re-estabiished the law of the 
custom of Paris in this colony ; and it is, in truth, only from that period that the colonists 
became capable of appreciating a settled system of jurisprudence, or were made aware of 
the previous existence of such a system. From the conquest to the presené tim, innovation 
and change have been working their silent but steady course, and have extended them- 
selves either by decisions of the provincial courts of justice, or by imperial or provincial 
enactments, throughout the entire body of our jurisprudence. 

It cannot be denied in principle, that laws, like more positive institutions, suffer changes 
either from their incompatibility with innovations introduced into the institutions, or 
alterations produced in the habits of a people, or from various other causes; hence, the 
laws which were known to the original French colonists and their immediate descendants, 
were modified to accord with the peculiar circumstances of the colony, even previous to the 
conquest; and since that time they have been more material!y altered, to meet the various 
changes which have been made in the political as well as commercial state of the province, 
and the circumstances of its inhabitants. 

{t is idle to assert that the French Canadiaus are so wedded to their ancient laws, that 
they require and will allow of no innovations in them. The answer is to be found in the 
constitution of the provincial legislature, in the criminai law, trial by jury, rules of evidence 
in commercial matters, power of devising, in the judiciary authovities conferred upon 
magistrates, commissioners, &¢c. cum multis. te: not to omit the ratification of titie act ; 
all of which are great innovations in the former state of things, and have not only been 
adopted, but are still in practice, to the satisfaction of the country at large. 

Picceeding to the state of the provincial law, with respect to the security to be afforded 

to 
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to mortgages, it will be found to be the same vicious and unprincipled system which was 
so long and so justly reprobated in France, and which did not afford the least security to 
lenders or creditors; by the introduction of the ratification of title act, some facilities of 
little importance beyond the requirements of the sheriff’s sale, or décret, have been extended 
to purchasers, but their security has not been at all improved. It may not be improper to 
mention, that the ratification of title act is a translation almost seriatim et literatim of the 
French Edit des Hypotheques of 1771, which was founded upon the older edict of 1673. 

The report of the legislative council supports these assertions, and states, “‘ That under 
the existing system of Jaw it is impossible to ascertain the freedom of any landed property, 
in the seigniorial parts of the province, from incumbrances, or the extent to which it may 
be incumbered ; and that the only means available to persons desirous of purchasing real 
estate, are—1st, the integrity or honour of the seller ; 2d, the general report respecting his 
estate or property ; 3d, the proceeding of a décret for a sheritt’s title by a suit at law; and, 
lastly, the obtaining a judgment of confirmation of title under the Act for the more effectual 
extinction of secret incumbrances. The two former means are evidently not to be relied 
upon, ard the two latter are equally inefficacious, from affording no relief against the 
operation of dower, an evil which has been productive of serious injury, and which is 
generally admitted to be of the greatest magnitude. The delay and expense of both these 
measures are so great that they are resorted to only where the real estate is of considerable 
value; and it is established that even these limited means of protection are not participated 
in by the inhabitants of the country parts, from the operation of the above causes. The 
two latter are in consequence but partially efficacious in their operation, limited in practice 
to real property of considerable value, not available to the inhabitants of the country parts, 
do not free real property from the worst evil of the present system, and arc attended with 
great expense and loss of time.” 


(No. 7.) 


It has been asserted that the punishment of ste/lionat inflicted under the old French law 
was amply sufficient to prevent fraudulent conveyances and mortgages. The experience of 
French jurists, and the unsuccessful attempts to amend and correct the hypothecary 
system of France, up to the period of the revolution in that kingdom, are a sufficient 
refutation of this allegation. 

The term as well as the crime and punishment are all derived from Roman juris- 
prudence. By this law, stel/ionat was applied to every kind of fraud practised in contracts 
and false declarations in deeds. 

By the French law, séellionat is restricted to a faise declaration of the freedorn of real 
property from incumbrance. 

In Rome, the punishment was arbitrary; in France, it depended upon the gravity of the 
oflence and the circumstances of the transaction, and the usual punishments were fine and 
banishment, sometimes whipping and amende honorable. 1t was, under the old law of 
France, a criminal proceeding, “ On poursuivuit autrefois le stellionat par la voie criminelle, 
mais on ne prend aujourd'hui cetle voie, que lorsque le dol est accompagné de circonstances tres 
graves.” In all cases it was pumshed by corporal imprisonment. A French jurist of 
eminence says, that as fraud always proceeds from debtors, who, notwithstanding their 
knowledge of their own iisolvency, continue to berrow and to hypothecate their real pro- 
perty as long as their credit lasts and they can conceal their necessities, it appeared to him 
very proper to adopt the Roman practice, that is, arbitrary punishments, “ Si ’on en usait 
en Lrance de cette manicre, le desordre ne serait pas si grand.” Stellionat was therefore found 
to be ineffectual for the prevention of frauds in France, nor can it be rendered more 
efficacious in this country. 

By the Act of 1774 the criminal law of England was established in this province, “ to 
the exclusion of every other rule of criminal law or mcde cf proceeding therein, which did 
or might prevail_before the year 1764.” By the same law, the custom of Paris, for the 
regulation of civil rights, was likewise re-established ; and consequently the crimiual part 
of the customary or French jurisprudence gave way to that of England. Stellionat 
forming no part of the English criminal law, and its penalties not haviny been enacted by 
our provincial legislature, it has ceased altogether to exist in this country. 

Having shown that s¢edlionat is no part of the provincial law, and that even if it were in 
force, it would be insufficient for the prevention of frauds in mortgages, we are thrown 
back upon the system of publicity and speciality, which has been «dopted into the juris- 
prudence of Frauce as the only effective general mode of security for transactions of the 
nature under consideration, and as the only means of preventing a multitude of décrets, 
because arrangements with debtors would be made with greater facility when their debts 
are known not to exceed the value of their property. 

An objection to registration may here be mentioned, which has been passed over un- 
noticed, “ That it would lead to the exposure of family affairs.” In reply, it may be 
sufficient to refer to the preamble of the edict of 1673, which offers as the reasons for its 
enactment, that “ By means of publicity by registration loans might be made with security, 
and purchases effected without fear of eviction from anterior mortgages, and that creditors 
would be made certain of the fortunes of their debtors, without the apprehension or 
uneasiness of losing their claims.” Later writers declare “ That the publicity of mortgages 
was considered by the French tribunals as the chef @auvre of wisdom, as the protection 
and security of property, as a fundamental right, the use vi which had constaufiy produced 
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the happiest results, and established as much confidence as facility in transactions between 
individuals ; that the principle of publicity and speciality is essentially a conservator of 
property, a creator of public and private credit, a reyererator of good faith and morality.” 
These are the recorded opinions of men of eminence, as weil as of the principal legal 
tribunals in France; and when publicity is found to be so much applauded in that 
kingdom, where the ramifications of private interests and rights are so minute, not only 
no doubt should exist against the continuance of the clandestine system, but the necessity 
for that continuance should be clearly demonstrated to allow of its protracted existence in 
this province, where real property is but little divided. 

Too much space would be occupied in detailing the various powerful reasons for pub- 
licity ; it may suffice to state generally, that, at present, contracting parties are not placed 
on au equal footing. The borrower knows his previous engagements, and acts in bad faith, 
the lender is ignorant of those engagements and compelled to trust to the integrity of the 
other party. On the one hand, unincumbered property needs no concealment, while on the 
other, incumbered property should not, in common honesty or good faith, be permitted to 
deceive the lender. 

The provincial public registration insinuation in the several prothonotaries’ offices, of 
wills, donations and other legal instruments bearing substitutions, entails, demonstrates 
that neither inconveniences nor evil arise from disclosure; and as neither complaints nor 
objections have been viade to this branch of the formality of registration, it is fair to 
conclude, that it is neither troublesome nor repugnant to the habits and feelings of the 
people. 

As the expense of the registration of mortgages would of course be regulated by enact- 
ment, it would no doubt be made as economical as possible. 

It has also been asserted that mortgages are property ; if so, an actual or a constructive 
possession must have been given to the mortgagee, to enable him to be repaid the amount 
of his mortgage, and then the public have a right to demand that concealment should not 
be practised nor fraud allowed, to the injury of the lender, who, seeing the possession in 
the borrower, is justified in concluding that the property is in him also. 

The report before mentioned refers to the objection of disclosing private affairs, and 
states, that 

“The disclosure which would be afforded by register offices is considered in general as 
most desirable, while its disadvantages would be of temporary duration, operate in indivi- 
dual instances and solely affect the fraudulent and dishonest. That though it might be 
productive of pain and mortification in some cases, the general good is of paramount 
importance, and that the apprehensions entertained of unnecessary exposure are ill-founded 
and futile ; for, it is in evidence from the registrars of the counties, where the registry 
system prevails, that though few transactions of any amount take place, without reference to 
the books of registry, no instance has occurred in their experience since the establishment 
of those offices, of the disclosure of mortgages or incumbrances having been required 
except for actual purposes of sale or loan. ‘hey also state, that great and universal satis- 
faction is entertained, by all who have occasion to take advantage of the registry, that real 
estate in all the counties has been greatly enhanced in value, transactions therein much 
facilitated, and that its expense is trifling and no delay is incurred.” 

[t is only necessary to refer to the example of Louisiana, a former French coldny, governed 
by a system of jurisprudence similar to our own, where no difficulty to the removal of 
impediments in the way of publicity was experienced, and where registration prevails, and 
to the resolutions of the House of Assembly adopted in 1825, mentioned in No. 3, to con- 
vince every unprejudiced mind of the evil of clandestinity and the necessity of change. 


(No. 8.) 


Assuming that the principle of publicity and speciality possesses advantages over that of 
clandestinity, so powerful and important as to require its introduction into our provincial 
system of civil jurisprudence, the question arises, in what manner or by what means this 
is to be accomplished. : 

It has been previously stated, that all the property of a debtor, real and personal, is 
a pledge or security for the payment of his debts, and that its value should be equally 
distributed among all his creditors, unless legal causes of preference exist. - 

Individual freedom would have been restrained and injustice committed, if in the inter- 
course of civil life, a person were prevented from entering into any engagements or making 
any contracts, not contrary to good morals or to society, which his wants or inclinations 
might suggest to him; and as a consequence of this personal freedom, he was at liberty to 
dispose of his real as well as of his personal property in any marrer he might consider 
most conducive or advantageous to his interest. ‘This freedom of disposition introduced 
the class of mortgages denominated conventional, from being founded upon the agreements 
or conventions of the parties. } 

Conventions to create mortgages, according to the jurisprudence of this province, are 
entered into in deeds, actes executed by public officers, called notaries, or a notary and 
witnesses, which contain an express or implied engagement of the real property of the 
debtor for the security of the debt. The facility and celerity with which these instruments 
are coinpleted, and the safeguard afforded by the public character of the notarial office, are 
so great and at the same time so evident, that it would be idle to offer any argument in 


favour of a continuance of the present form or mode of executing them, while the simpy 
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of the operation, in comparison with the cumbersome forms of other countries, precludes 
any possible difference of opinion upon the subject. ; pen i 

‘Admitting the facility with which conventional mortgages are created, it must likewise 
be allowed, that it would be the extreme of injustice, to deprive any creditor of a partici- 

ation in privileges granted to others by the voluntary convention of the debtor, because of 
fie unwillingness or refusal, under the influence of bad faith, to assent voluntarily to 
similar privileges in favour of the unsecured creditor: hence, the compulsory consent, con- 
veyed in the judgments of competent courts of justice, has given to them a mortgage 
character also. This class is denominated the judicial. 

While the voluntary and compulsory consent of the parties thus gave assurance to some 
creditors, it was equally just and reasonable that the claims of an extensive class of indi- 
viduals, who, from principles of public policy, are incapacitated from making engagements 
for their own protection, and whose interests the best and most powerful feelings of 
humanity have placed under the protection of society, as well as those public rights which 
the necessity of maintaining public order guarantees, should also be guarded and preserved 
from exposure to possible loss or destruction, either from fraudulent connivance or from 
baser motives : hence the class of mortgages called the legal. 

These several kinds of mortgages, the legal, judicial and conventional, are based upon 
an express or implied agreement, namely, by the parties themselves in the conventional, by 
the court of justice, acting for the unwilling debtor, in the judicial, and by the law, acting 
for the unprotected claimant and the public, in the legal. 

Considering mortgages only in respect to their effect, it may be said with strict pro- 
priety, that they are all of one kind; for the effect of every mortgage is to give to the 
creditor a right upon the real property of his debtor, for the security of his debt; but 
there are some claims, which, in addition to the general effect of the mortgage, are entitled 
to a peculiar preference from the nature of the transactien or debt; these are called privi- 
leges, from being founded upon the cause of the debt; they are not regulated or ranked in 
order, according to dates like mortgages, but carry a preference for their discharge, over all 
other mortgages even anterior in date, and in consequence the rule prior tempore potior 

jure is inapplicable to them. Among privileged creditors, the preference is regulated by 
the more or less favourable quality of the privilege, and those of the same quality concur 
equally in the value of the reality. 

Mortgages and privileges, therefore, are the causes of preference which exist to prevent 
the equal distribution of the debtor’s property among all his creditors. 

Conventional mortgages are from their nature and form of the same description ; the 
judicial, in like manner, are also substantially similar to each other ; the legal are those 
of married women, minors and persons interdicted, and that of the public against public 
officers. 

Applying to these different classes of mortgages the principle of publicity and speciality, 
it will be obvious that the conventional, without any difficulty, admits of its application, 
because the deed may be made to contain, not only the precise amount of the debt, but 
also the specific realty upon which that debt is to be secured ; the judicial, from possessing 
the character of a compulsory liquidation or determination of a certain amount, or from 
ignorance of the debtor’s real property, upon which to apply the judicial mortgage in 
general, cannot extend to the realty, and only specifies the amount of the condemnation ; 
and the legal, from their peculiar nature, must remain undetermined in amount and 
unlimited to any specific realty. 

Both conventional and judicial mortgages may be easily rendered determinate; the 
former, by an estimation or amount to be agreed upon by the parties; in the latter, by 
a compulsory or voluntary valuation, or by a penalty in damages for non-compliance with 
the judgment. 

Legal mortgages are not susceptible of determination until after the death of the hus- 
band, the majority of the minor, the removal of the interdiction or death of the interdicted 
persons, and the termination of the ofiice of the public servant; this class of mortgages 
must, therefore, remain unlimited in amount, as well as unspecialized as to property, because 
until after the marriage is terminated, rights which, during its existence, may become the 
objects of mortgage upon the husband’s property, cannot be appreciated or ascertained, 
and because, for the same reason, during the existence in office of the tutor, curator or 
public officer, their responsibility is not less extensive and uncertain, nor less difficult to 
estimate at a precise amount. 


(No. 9.) 


Having shown in the preceding number, that conventional mortgages may be made to 
express, not only the precise amount of the debt, but also the specific realty, and that the 
judicial is limited to the specification of the actual or possible amount of the condemnation, 
while the legal cannot be made susceptible of either specific amount or realty, it is proper 
to observe, that the conventional mortgage is the positive agreement of the parties, who 
always have the power of stipulating a precise amount, or fixing upon some estimation or 
valuation of the mortgage claim, even if it should be conditional, eventual or undetermined ; 
because, individual interests would always tend to the determination of a precise sum, for 
which the registiation might be made, without necessarily limiting the debt to the amount 


specified ; and it will readily be perceived, that this accessory stipulation would, from its 
utility, become a necessary formality of the deed, une clause de style. 
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It is also necessary that this class of mortgages should express the actual realty, that is, 
the realty in possession, upon which the mortgage is to be secured, otherwise it should not 
exist, because, from being a real right, it must, at the time of the agreement, have been 
based upon some real foundation, especially as the end and final object of the mortgage is 
the sale of the realty pledged for the payment of the debt. es 

These general pledges or mortgages of ali real property, actual and future, for the 
payment of debts, and which are, in almost every instance, unknown to third parties, and 
whose amounts are very uncertain, decoy creditors into entering into negociations with men 
whose circumstances are in a state of ruin, although apparently very solvent. The credit 
of debtors themselves, by this means, uot only suffers but is destroyed, because engage- 
ments are either not made at all, or at least not without security: publicity and speciality 
have, for these reasons, been deemed the most efficient remedy for these abuses; and to 
make that remedy as perfect as possible, the conventional mortgage should be made to 
express the precise amount and the specific realty, otherwise it should be inapplicable 
to property in possession, and, without a new engagement, to that afterwards acquired. 

The effect of conventional mortgages is to give to creditors a real right upon their debtor’s 
real property for the security of the debt, whence it must be allowed, that when no real 
property is possessed, no mortgage could exist or have effect, and that the protection of the 
mortgagee may be left to his own interest, to discover and secure his claims against his debtor’s 
property subsequently acquired, if the creditor have been so unwise as to make his contract 
without sufficient actual security. Without these requisites, it would be quite impossible 
to work out speciality, which is one of the fundamental bases of the hypothecary system. 

Judicial mortgages establish in a compulsory manner the amount of the debtor’s engage- 
ment, either without or against his consent, and do not specialize the realty to secure the 
amount of the condemnaticn ; their security and advantage would be illusory and _ totally 
defeated, if a general mortgage were not allowed to the judicial creditor. Publicity, by 
means of registration, should alone be required for these mortgages. As has been already 
mentioned, publicity and speciality should be positive and rigorous conditions of conven- 
tional mortgages, but publicity alone suffices fur judicial mortgages, inasmuch as speciality 
is incompatible with the nature and efiect of a general mortgage. 

Nor should successive registrations be required for judicial mortgages, because otherwise 
a debtor would be always armed with unjust favour to some creditors at the expense of 
others ; the first informed would be the first enregistered against subsequent acquisitions, 
and rights attached to hypothecary registration would be prizes of speed for first reaching 
the register offices. 

In reply to the allegation that real property not in possession should not be affected by 
the real right given to the formality of registration, it may be said, that the mortgage, and 
not the inscription, attributes the real right to the creditor; the latter is the perfection of 
the former, and only insures its publicity. 

The judicial mortgage seizes or attaches upon the realty, from the moment of its be- 
coming the debtor’s property, and no new judgmeni should be required to vest it. In like 
manner the registration once completed should exercise its influence and produce its 
effect, from the moment that newly acquired property vests in the debtor; all that should 
be required of the judicial creditor, is to secure the order of his mortgage by a regular 
registration. 

Legal or tacit mortgages are granted and established by the law without the consent of 
parties or express stipulations, or they proceed from the disposition and will of the law 
without any convention of parties; they are aliowed either by special favour and privilege, 
or in consideration of the person of the creditor or the cause of the debt; because, when a 
person does that, for which the law grants a mortgage, he is presumed to have tacitly con- 
sented to the same mortgage upon his realty, which the law has established, although no ex- 
press stipulation had been made; and although this is accomplished by a legal fiction, yet the 
legal or tacit mortgage produces the same effects as the conventional and express. So that, 
as regards the law, they are considered express, and as regard the parties, they are always 
deemed tacit mortgages, because they do not proceed from any act of the parties. 

These legal mortgages are principally threefold: 1st, those of married women upon their 
husbands’ property ; 2d, those of minors and interdicted persons upon the property of 
their tutor; and, 3d, those of the state and of communities upon the property of their 
servants. 

The state of dependence in which married women are placed, with respect to their 
husbands, and the legal incapacity of minors and interdicted persons, have established in 
their behalf the peculiarly cogent and favourable rights which bumanity and society have 
united to sanction and preserve. This very favourable consideration has given a retroactive 
effect to the mortgage of the married woman, as far as the husband’s influence over her was 
supposed to extend, namely, to the date of the marriage contract, or to that of the solem- 
nization of the marniage. ; 

Minors and interdicted persons participate in these sanctions of humanity, and efficient 
security is afforded to them, by dating their mortgages from their public guardian’s entry 
into office. 

Legal mortgages against state accountants interest the whole state. Experience teaches 
us, that no inconvenience can exist, in making the state revenues dependent upon the 
fidelity and care of its servants, when proper safeguards are used, and that it is possible 
for the government officers as well as for individuals, to make themselves acquainted with 
the property of these public accountants, however distant may be the situation of their 
realty from their residence. The same remarks apply to officers of communities. As oor 

offer 
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offer great facilitics of peculation and of escape from discovery, the legal mortgage is granted 
against them from their acceptance of office. 

Besides these three classes of individuals, to whom, what may be called this exorbitant 
prerogative, the legal mortgage, is granted, there are a few others which need not be men- 
tioned, inasmuch as they consist of privileges or rights of property upon special rea! estate. 


(No. 10.) 


The interests of posterior creditors and the security of their rights are the essential 
motives of the principle of publicity and speciality ; wherefore, the hypothecation system 
should be made to repose upon these two bases. The observance of either one should not 
relieve from the accomplishment of the other, because by showing to third persons the 
incumbrances upon property, a knowledge is conveyed to them of the object and foundation 
of the mortgage; and, though it is true that registration exhibits the nature and situation 
of the realty, it is the work of the creditor, and means should be afforded to third parties 
to verify its correctness : this can only be accomplished by a reference to the title consti- 
tuting the mortgage, whence, it must be apparent, that the requisites for the full efficiency 
of the principle are, first, public registration, and, second, the specification of the amount 
of the mortgage and the actual realty upon which the security is to attach. 

Registration applies with facility to conventional and judicial mortgages, because the 
parties interested in them will, of course, be desirous to render their security complete, by 
the execution of every required formality. But legal mortgages are encompassed with 
difficulty ; the persons beneficially interested in them are prevented by law from employing 
any protective means for their own security, and as long as they are thus incapacitated from 
securing themselves by their own act, the omission of that act should not deprive them of 
the rights and privileges which are vested in them by the law. 

To require the execution of the formality of registration for legal mortgagees by other 
persons, would be futile, because their interests are not concurrent; and, moreover, this 
formality might not be completed, and then the legal mortgage would exist only in name. 

It should not, therefore, be made to depend upon registration, unless the most certain 
precautions are offered of its being always indubitably completed ; and legal mortgagees 
should not be deprived of their security by any abrupt clandestine change of their debtor’s 
property. 

Principles should not be destroyed by the want of a formality, the execution of which, 
the persons most interested in the security, are prevented from effecting. 

To give to any registration law an impression of civil justice, it is necessary to reconcile 
conflicting interests ; but civil justice is averse from casting back upon the married woman, 
minor, &c., the consequence of a neglect which they had not the power of preventing. 
This principle should not, therefore, be sacrificed to the wish, however Jaudable, of making 
transactions more secure, and the advantage of simplifying a law must not be purchased at 
the price of injustice. 

Indeed too much simplicity in legislation is, in general, an enemy to property. Laws 
cannot be made very simple without cutting the knot instead of untying it, and abandoning 
many things to arbitrary uncertainty. 

Nevertheless, civil justice is the basis of law: every one is convinced that personal rights 
repose upon immutable principles, whereas all respect for property is lost when it is sub- 
jected to chances which transfer it with facility, but without reason, from hand to hand. 
Legal mortgages have everywhere been considered as emanating from and identifying them- 
selves with the engagement which produced them; this principle in the registration system 
must be made accordant with the security of purchasers and lenders. The law, by this 
means, would be less simple, but more conformable with the principles of civil justice. 

Little advantage would have followed from the mere public registration of conventional 
and judicial mortgages, if information of the precise amount of the mortgage debt had not 
been imparted ; wherefore, if the conventional claim resulting from the deed, or the con- 
demnation conveyed by the judgment, be conditional in existence or undetermined in amount, 
both should be estimated previous to their registration: this may be accomplished without 
any difficulty. 

Legal mortgages cannot be rendered determinate even by an approximate estimation, 
because of the impossibility of appreciating rights, which, during the entire course of the 
marriage or the existence of the office, may become the object of mortgage. 

All mortgages in this province are general in their effect, and only subject to the greater 
or less privilege of certain creditors. This generality was made a principle of law, in violent 
contradiction to the rules of justice and equity ; and was based upon a legal fiction that the 
mortgage conveyed property. This, as a general principle, was a fallacy, because no fiction 
could have conveyed what was not existing even as aright, and no conventional mortgage 
could conyey a real right, jus 2x re, where no realty existed upon which to found it. 

As long as debtors have no realty, their voluntary engagements by deed should only be 
considered as positive acknowledgments of debt, and never be permitted to precede the 
subsequently and similarly acknowledged claims of others, or the compulsory consent of 
a judgment of a competent tribunal. 

The general mortgage may be maintained in effect by means of proceedings which the 
creditor is free to adopt, but the debtor’s credit should not be paralyzed by excessive regis- 
tration; as realty becomes the property of the debtor, it becomes the pledge of all his 
existing credilors, but no creditor could have obtained possessien of real estate previous to 
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its existence as the property of the debtor; the priority of debts in this respect is, therefore, 
quite indifferent. 

_In fine, safe dealings are never entered into without the warranty of property in posses- 
sion, future property is too uncertain, and it isa well known fact, that the greater part of 
notarial deeds executed ip this province, specify the realty to which the transaction applies, 
and upon which the security is established. In this respect, therefore, the proposed restric- 
tion is not repugnant to the habits of the people. 

Conventional inorigages should always express the special realty mortgaged, and the 
judicial and the legal should be relieved from this necessity. 

From the preceding observations, it will appear, . 

ist. That conventional mortgages should be liable to the principle of publicity and 
speciality in all its extent. 4 

2d. That judicial mortgages should extend only to publicity ; and 

gd. That legal mortgages should be relieved from both. 

The registration and specification of the conventional, and the registration of the judicial 
mortgage, convey sufficient information that incumbrances exist, specially in the former 
case, and generally in the latter upon the debtor’s realty. 

No doubt can exist of the propriety of affording similar information of the existence of 
legal mortgages ; but as the mortgagees are prevented from accomplishing this object, and 
are at the same time secured against the effects of omission or neglect, the public might 
obtain this information if the law were made to allow them, their friends and relatives, or 
the subrogé tutor, to make the registration, or to compel the husband or tutor to complete 
the formality under severe penalties, or to require the officer of the court registering the 
appcintment of the tutor, or the notary executing the contract of marriage, or the clergyman 
officiating at the marriage, to make the registration. By this means the publicity of the 
legal mortgage would be attained and information of its existence would be afforded to the 
creditor, without injuring the rights of the legal mortgagees. 

In framing any general system of registration, regard should be had to the removal of 
every impediment, which might prevent or impede its effect. 

The report of the legislative council states, that ‘‘ customary dower has been the fruitful 
source of many of the evils complained of, and though intended to secure a provision for the 
widow and orphan, that its retention is not applicable to the present condition of the 
province.” 

An examination of the spirit cf the hypothecary system discovers that the end of the 
mortgage is the prosecution to sale of the mortgaged realty, for the payment of the mort- 
gaged debts out of the proceeds, and that every hypothecary creditor should be prepared 
to be collocated in order for the amount of his claims. 

By our law, dower is the only exception to these principles, it is not removed by décret 
forcé or a judgment of confirmation of title; and the very distant period of its becoming 
open, namely, after the husband’s and father’s death, the conditional nature of the right 
itself, the uncertainty of the final partition of tie endowed realty, and the general incon- 
venience of customary dower, render it impossible to reconcile the interests of the claimants 
of dower with the security of the purchaser or lender. 

For these reasons customary dower should be entirely abolishe¢ in this country, as has 
been done in France for dower generally, and persons of great practical information in this 
province entertain this opinion ; among the number D. B. Papineau, esq., a brother of the 
speaker of the Assembly, thus answers the question of the legislative council upon this 
point: “ Customary dower is in many cases sufficient to secure the subsistence of families, 
and principally in old established countries. In a new country, where property is of little 
value, it becomes an obstacle to its transfer, and may afterwards become a source of spolia- 
tion. It would be better to abolish it, and to insist that for the future all rights of dower 
should be particularized and specially applied, not only by a notarial deed, but by the act of 
the celebration of the marriage. The clergyman receiving the consent of the parties, should 
be required to ascertain their intention upon the subject, and insert it ip the act of marriage. 
There should be no dower, unless the person constituting it possesses real estate of equal 
value to the dower which he is desirous to establish.” This opinion may serve to show 
that this innovation would not be upposed by the people at large. 


(Nol 17) 


The changes contemplated in the previous numbers would entirely relieve lenders from 
the apprehension of loss of their investments by loan upon the security of real estate; and 
purchasers might also be secured, by amending the common law as well as the act for 
judgments of confirmation of title, and requiring, after a special notification to the parties 
interested, that dower, which is the only exception to the relief afforded by these laws, 
should also be made known and claimed by opposition, like all other mortgage clainis, 
within the allowed legal periods; in this manner both purchasers and lenders would be 
protected ; the former by a full measure of legal relief, and the latter by having such 
information given to them as would free them from the apprehension of other mortgages 
which might have been kept out of sight. picdd : 

These opinions were embodied in a bill which passed the legislative council during the 
last session of Parliament, and were intended to be introductory to the establishment of 
register offices in the seigniorial parts of the province. Its provisions were, Ist, making 
mortgages special; 2d, abolishing customary dower and particularizing all eee 

rights ; 
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rights ; 3d, requiring that dower shall be claimed upon real property sold by décret forcé, 
sheriff’s sale, or under the statute for the confirmation of title. The bill, in addition, 
required that the mortgage effect should only belong to deeds executed in the county of 
the situation of the realty, and that notaries should furnish certified statements of 
mortgages. 

The last two provisions of the bill would not be required if registration were fully 
established in practice, but it must be conceded that the three former, whether with or 
without registration, are especially serviceable and necessary. 

Previous to terminating this part of the subject, the testimony of Mr. D. B. Papineau 
will again be adduced, as bearing out the preceding observations. That gentleman says, 
« That a register would do more harm than good, if it were open without restriction to all 
who, from motives of curiosity or otherwise, would wish to consult it; but that with certain 
restrictions he did not think that any inconvenience would result; on the contrary, that 
advantages would follow from its establishment.” To the question, whether it would be 
productive of more good or evil to provide by law that in future mortgages shall be special, 
aud not general? he answers, ‘That it would be a desirable reform, if it were not an 
isolated measure, and independent of others quite as useful.” And to the question, whether 
a county register would not afford protection against concealed incumbrance ? he answers, 
‘he had always been of opinion that, with certain restrictions, such offices might be 
useful, and that their establishment ought to be preceded, or immediately followed by great 
alterations in all our hypothecary system.” he opinion of such a person should go far to 
satisfy the most violently opposed to registration that its introduction must be attended with 
the greatest advantage. 

It is the misfortune of this province to be prevented from enjoying, or deprived of the 
advantages of measures, by the interests of classes, by petty difficulties originating either 
in the appellations of measures, or from jealousy of their introducers or proposers. It is 
time that such motives should cease ; that all parties should firmly unite in the great end 
of the advancement and improvement of the country, and lay aside every other consideration 
but the public prosperity. 

The introduction of capital into the province, it is conceived, is sufficiently stimulating to 
support even this quixotic notion; and as the interests of the generality become better 
understood, those of a class would be made subordinate, and treated as such. 

Capital and its retention in the province have been shown to be extremely desirable ; 
and to effect this object it has been established that changes or modifications must be made 
in our hypothecary law. 

It is conceived that the following provisions would meet with general approbation, and 
remove every impediment : 

The establishment of bureaux, or offices for the registration of deeds, in every county. 

All conventional mortgages to be by notarial deeds, as at present. 

Conventional and judicial mortgages to rank in order only from date of registration. 

Legal mortgages to be exempt from registration; but for the sake of publicity, persons 
not interested to make the registration, and the husband, tutor, &c. compelled to register 
under a penalty. 

Registered to rank in order of payment before unregistered, and unregistered before 
chirographary creditors. 

Registered mortgages only for determinate amounts, exception as to legal mortgages. 

Conventional mortgages upon subsequent acquisitions to rank only from date of regis- 
tration. 

Judicial and legal mortgages to be general mortgages. 

All registered mortgages to rank in order from date of registration ; the non-registered 
from date of the deeds. 

Prescription only from date of registration. 

Tutors to register for claims of their wards, or to be accountable. 

Indemnity, &c. of married women, as at present, from date of contract or of marriage. 

Creditor of husband and wife to rank from date of wife’s marriage or contract of marriage. 

Separees de biens, like other creditors. 

A severe punishment for false declaration of existence or non-existence of mortgage upon 
realty. 

Privileges to be registered like mortgages. 

Excessive registration may be reduced, if necessary, and general registration may be limited. 

The foregoing, more in detail, with the provisions of the bill above-mentioned, namely, 
the abolition of customary dower, particularizing all marriage rights, speciality of con- 
ventional mortgages, and dower to be claimed in sales by decrét forcé and ratification of 
title, would, it is conceived, be sufficient to insure the publicity and speciality so much 
required, and would not be inconsistent “ with liens affecting husbands, tutors and curators, 
which attach upon real property.” : 

Finally, privileges and mortgages existing previous to the promulgation of the proposed 
law, should be registered within one year after, otherwise to rank only from the date of 
the registration. 

if registration be adopted in the manner above-mentioned, it will give life and being to 
public and private credit ; if not, distress and destruction must follow. 

‘This province is agricultural as well as commercial; capital is necessary for both, and 
legislation should facilitate the application of that capital to both these sources of national 
prosperity. 

The expectation of great profits promptly realized, the dispatch with which money trans- 
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actions are completed, the short duration of loans, tie quick return of funds, the impos- 
sibility of failure in engagements without dishonour and loss of credit, are powerful 
attractions to embark large and numerous capitals in commerce, which would soon absorb 
all, to the destruction of agriculture and the other wants of society, if, in mortgage loans, 
and other real transactions, the inferigrity of these advantages is not compensated by the 
facility and solidity of the investment. 

Real estate enters into transactions either for sales or for the security of the payment of 
loans and the execution of obligations. The object, then, of the hypothecation system 
should be to procure to this double species of transaction the greatest solidity, without 
altering its essence or incumbering its form. 

In the proposed plan the purchaser will find security in his purchase, and facility as well 
as security in freeing it from incumbrance. The seller will find the means of quickly and 
without expense receiving the price of the unincumbered realty which he has sold ; he will 
be enabled to pay as expeditiously, and without expense, creditors to whom he had mort- 
gaged the realty which he has sold. The proprietor of an unincumbered realty will enjoy 
the whole of the credit which his property will give to him, while the owner of an 
incumbered realty will obtain a credit equal to the excess of its value beyond the mortgage 
claims. The capitalist who is desirous to lend, or any other person contracting with the 
debtor or borrower, will have a sure and infallible means of ascertaining the fortune of the 
contracting party ; and, above all, it will afford a certainty that he will not be deprived of 
the warranty which he has obtained ; from all this, the necessary consequence will be, that 
a man acting in bad faith will never be able to sell what does not belong to him, nor offer 
the capitalist a fallacious security or credit. If the proposed plan give all these advantages, 
it would be idle to call it perfect, or to say that it would remove every inconvenience ; but 
it may be asserted with confidence that, in comparison with the present system of pro- 
vincial legislation on this subject, it will approach nearer to perfection, and offer, in com- 
parison, many less inconveniences. 

To conclude, the proposed system offering more advantages, and incurring fewer risks to 
proprietors and capitalists, would collect a greater number of purchasers at sales, and 
greatly increase the value of the realty, by competition ; and the capitalist having a perfect 
security in his loans upon realty, would be content with a less return; a double advantage 
would be the result, the first, that the wants of agriculture would be easily satisfied; the 
second, that the interest of money would be reduced in proportion as the risks of the lender 
are diminished. 


2 September 1836. Civis. 
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AMOUNT ov Durits Collected at Quebec and Montreal, from 1831 to October 1836. 

Sir, Custom’s, Quebec, 4 November 1836. 


In compliance with the request contained in your letter of the 28th ultimo, I have the 
honour to transmit, for the information of the Commissioners of Inquiry, a statement of 
the duties levied at this port and at Montreal, under Acts passed subsequent to the 
18 Geo. 3, from the year 1831 inclusive, to the 10th October last, in the proceeds of which 
Upper Canada does not participate. 

The gross produce of these duties, as shown by the statement, 37,161 /. 145. sterling, 
only 6,187 7. 14s. 6d. of which has been paid to the colonial treasurer, the remainder 
having been applied to the payment of salaries, and a part of the incidents of the two 
establishments made chargeable against this branch of revenue by Treasury Order, dated 
the 12th December 1825, no charge whatever being made for the expense of collection, or 
for salaries, either against the duties levied under the 14 Geo. 3, c. 88, or any of the 
provincial laws, a proportion of the proceeds of which is paid to the Upper Province. 

I would here beg to remark that this branch of revenue is on the decrease, a very great 
proportion, in fact all the staple articles of the neighbouring states, such as flour, beef, 
pork, &c., formerly chargeable with duty under these laws, being now admitted free, nor 
has any payment whatever under this head been made to the colonial treasurer for the last 
12 months, the proceeds being barely adequate to meet the expenses chargeable against 
them, and | do not think that in future the amount collected will be sufficient for that 
purpose, and therefore, although in some years past a small amount has been paid in, it is 
very doubtful whether in time to come there will be again any net proceeds under this 
head against which the province of Upper Canada could found a claim. 


I have, &c. 
(stened) Lenry Jessapp, Colicctar, 
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A STATEMENT of the Duries levied at the Ports ef Quebec and Montreal, under Acts 
subsequent to the 18 Geo. 3, from the Year 1831 inclusive, to the 10th October last, 
and the Charges to which they have been subject. 


ee ‘ F Paid to the 
Total Amount Received. Paid in Salaries. Paid for Incidents. GelentaltUrecearer: 
Gn tse td: 5 ee SR? fe Sees ie Sed: 
SV ikOst i — Somers. © 224 10 8 6,187 14 6 


Note.—The amount of payments apparent over the amount of receipts, is a balance from 
the year prior to the above statement. 

Customs, Quebec, 4 Nov. 1836. (signed) Henry Jessopp, Collector. 

T. F. Elliott, Esq., &c. &c. &c. 


== ING, B= 
EVIDENCE of Mr. Hall, Collector of Customs at Moxtreal, August 1836. 


1. Is the apportionment of duties between the Upper and Lower Province still regulated 
under the Canada Trade Act or 3 Geo. 4, c. 119?—The apportionment is still regulatea 
by the 3 Geo. 4, c. 119. 

2. When was the last arbitration made, and when will the time come for making 
another ?—The last arbitration was made in 1833; the time for making another, spring 
1837. 

4 What has been the portion allotted to the Upper Province under the several arbiira- 
tions that have been made since the passing of the Act in 1822?—The proportion allotted 
since the passing of the Act in 1822; on the first arbritration, to the best of my knowledge, 
one-fifth ; on the second, one-fourth ; and on the third and last that has taken place, one- 
third. 

4. Do you know on what general principle or principles, the arbitrations have pro- 
ceeded ?—On population. 

5- Do you think that in general the award to the Upper Province has been too great or 
too small ?—Too great. 

6. What are the principal disadvantages of the present mode of dividing the duties ?— 
The principal disadvantages are—ist, There is not sufficient data on which a just appor- 
tionment can be made; 2dly, It requires that a census of the provinces should be taken 
every four years, which is expensive, in order to afford some data to go on, under the 
present uncertain mode of dividing the duties. 

7- Do you think that sufficient data exist, on which at present to make an unobjection- 
able award ?—1 do not think sufficient data exist at present to make an unobjectionable 
award. 

8. Was not an Act passed in the last session of the local legislature for the purpose of 
collecting data?—An Act was passed, the 6 Will. 4, c. 24, for the purpose of collecting 
data. 

g- Do you think the provisions of that Act sufficient, or in what do you think the Act 
defective!—I do not think the provisions of the Act sufficient; it is defective in the 
following points :—First, The places appointed for the entry of goods exported to Upper 
Canada, are inconvenient to the trade, and there is no sufhcient check upon the cargoes of 
the boats or carriages to ensure correct returns being given. I should, therefore, recom- 
mend the following amendments. ist, That the boats or carriages and goods for Upper 
Canada should be entered with the collector of customs at Montreal, it being the place of 
shipment ; and where a proper check could be put to secure correct returns being made by 
the forwarders and merchants. Second, That the statement required by the 10th section of 
the Act 6 Geo. 4, c. 24, should be declared to by the forwarders or merchants, under the 
penalty of 1004. if the declaration is untrue in any particular. Third, In case the 
collector should not be satisfied with the declared value given of any goods, it shall be in 
his power to detain the same until satisfactory proof be given that the value declared to, 
is correct, by the production of the invoices or other documents. No statement or entry of 
goods shipped on board any boat, or in any carriage for Upper Canada, shall be valid uniess 
the goods shall have been properly described in such entry by the denominations, and with 
the characters, according to which such goods are charged with duty. All goods loaded 
in any boat or carriage not corresponding or agreeing, in all respects, with such entry or 
statement thereof, or not properly described in the same, shall be forfeited. All boats or 
carriages for Upper Canada, to be laden under the inspection of the officers of customs, on 
forfeiture of the goods which shall be so laden without the presence of an officer. All 
goods which shall be found laden on board any vessel, boat or carriage, proceeding to 
Upper Canada, which shall not have been duly entered at the custom-house at Montreal, as 
aforesaid, shall be forfeited, together with the vessel, boat or carriage, horses or other 
cattle, in or by which such goods shall be conveyed. 

10, Supposing the Act to be amended in the way you propose, do you think it would 
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afford sufficient data for calculating the proportion that ought to be paid to Upper Canada, 
and at what expense could it be effected ?—If the Act was amended in the way I propose, 
I do think it would afford sufficient data for calculating the proportion that ought to be 
paid to Upper Canada, at an expense of about Goo L. to 700 /. per annum. 

11. If such a system were adopted, do you think the restrictions imposed by the Canada 
Trade Act on the local legislature could safely be taken off; the restrictions, [ mean, which 
at present prevent the legislature from altering the amount of duties*—The restrictions 
might in part be taken off’; so far as prevents the local legislature imposing any duties. 
I do not think it would be safe to take off the restrictions respecting the present duties. 

12. Is there any particular article on which you think the duty at present levied is 
injurious or inconvenient ?—On leaf and manufactured tobacco and tea. 

13. What were the temporary duties which were made permanent by the Trade Act; 
and can you state the times at which they would have expired, but for that Act?— 
The duties collected under the 53 Geo. 3, as amended by the 55 Geo. 3, ¢. 2, and the 
55 Geo. 3, c. 3, which are as follows: Under 53 Geo. 3, 24 per cent. ad valorem on 
all goods on which no previous duty was imposed. Under 55 Geo. 3, c. 3, on Bohea tea, 
2d. per pound; on Souchong, or other black tea, 4d. per pound; on Hyson tea, 6d. per 
pound, other green teas, 4d. per pound; 3d. per gallon on all spirits or strong liquors ; 
3 d. per gallon on all wines; 2d. per gallon on molasses. 53 Geo. 3, as amended by the 
55 Geo. 3, c. 2, would have expired on the 15th April 1823. The 55 Geo. 3, c. 3, expired 
on the 1st of May 1819. 

14. Are the duties now precisely what they were in 1822 ?—The same. 

15. Is any considerable portion of the trade between Upper and Lower Canada carried 
on in winter ?—A very inconsiderable portion of the trade is carried on in winter. 

16. Might not an increase in the winter trade be expected under an altered system ?-- 
I do not think any increase could take place by an altered system. 

17. Could the winter trade be brought efficiently under custom-house control, the 
country being in winter passable in all directions over the snow or ice?—I do think it 
could for the purpose of ascertaining the quantity and value of goods taken from the 
Lower Province to Upper Canada, as there could be no object gained in evading the custom- 
house regulations. 

18. In what articles does the principal contraband trade take place between the United 
States and Canada, and is this trade greatest in the Upper or the Lower Province ?—The 
principal articles are tea, tobacco, silks, sperm oil, and fancy goods. The contraband trade 
is greater in Upper Canada than in the Lower Province. 

19. What are the principal articles smuggled from Canada into the United States ?— 
Fine woollens, carpeting, refined sugar. 

20. Do you think that the balance of the smuggling trade is in favour of Canada, or of 
the United States?—The balance, I am informed, is much in favour of the United States. 

21. What do you think would be the effect if trade were made much freer than it now is, 
between the two Canadas and the United States, or made entirely free, and permission 
given reciprocally by Canada and the United States, for internal navigation, upon payment 
of equal dues for all ?—It would have the effect of throwing all the trade of Upper Canada 
into the hands of the American merchants. 

22. Without going the length of making trade and navigation entirely free, are there, in 
your opinion, any relaxations in the present prohibitory system that could be advan- 
tageously mtroduced ?—Great advantages would be derived, both to the Canadas and: the 
British shipping, if tobacco, the produce of the United States of America, imported by land 
and inland navigation, could be placed on the same footing on importation into Great 
Britain, as American ashes and timber, imported in the same manner through the Canadas, 
that is subject to no higher duty than the same articles, the produce of the Canadas. 
Upwards of 15,000 hogsheads would be brought from the states of Ohio, &c. 

23. Have you any reason to think that the trade between the two provinces is impeded 
by any unwillingness on the part of the legislature of the Lower Province to make the 
necessary improvements of its lakes or rivers ?—It does not appear to me there is any un- 
willingness on the part of the legislature of the Lower Province to make the necessary 
improvements on the lakes or rivers, to meet those of Upper Canada; as there are at present 
commissioners appointed under a provincial act of last session, and a sum of 1,000. voted 
to make the necessary surveys. 

24. Do you consider the amount of duties levied under 14 Geo.3, c. 88, likely to increase 
cr decrease ?—To decrease. 

25. Can you state the gross amount of duties collected within each of the last seven 
years, distinguishing the inland duties from those of the seaports ?—I can only state for the 
last six years the imports by sea, from the documents in my possession. 
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I cannot give the collection of the inland duties. 


26. Will 
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26. Will you give in a succinct manner, a list of the articles on which the duties are 
most productive ?— Brandy, gin, rum, wine, sugar and tee. : . 
27. ff trade were perfectly free and no advantage afforded to either party, save that which 
is derived from the facility of communication, do you think any considerable portion of the 
produce of the states on the Ohio, Mississippi, Xc. might be expected to pass by way of 
the St. Lawrence ?--I do not think peed ie a portion of the produce of the Ohio, 
Jississippi, &c. w ass by way of the St. Lawrence. 
perce ee an Lt (signed) W. Hall, Collector Customs. 


— No. 3. — 
EVIDENCE of Mr. Jessopp, Collector, Quebec. 


Sir, Customs, Quebec, 14 September 1836. 

I nave the honour to enclose my answers to the queries transmitted to me by desire of 
the Commissioners of Inquiry, in your letter dated Montreal the 16th ultimo, together 
with a return of the produce of the revenue raised under 14 Geo. 3, c. 88, in every year 
since 1816; also a statement of the successive alterations that have taken place in the 
duties on rum since 1774; with the required remarks on each, and likewise showing the 
proportion of the present duty on rum, which is raised under Acts passed subsequent to the 
Imperial Act 18 Geo. 3, c. 12. 

I have, &c. 


Thos. Fred. Elhott, Esq. (signed) Henry Jessopp, Collector. 
REG.) Wier eSEC, 


1. What has been the proportion of customs’ duties allotted to the Upper Province under 
the several arbitrations that have been made since the passing of the Canada Trade Act, 
3 Geo. 4, c. 119 ?—The proportion of customs’ duties allotted to Upper Canada was up to 
1 July 1824, one-fifth; 1 July 1824 to1 July 1839, one-fourth; 1 July 1832 to this date, 
one-third. : 

2. Do you know on what general principle or principles the arbitrations have proceeded ? 
—According to the relative numbers of the population of the two provinces. 

3. Do you think that in general the award to the Upper Province has been too great or 
too small ?--In Lower Canada the award is generally thought too great. 

4. What are the principal disadvantages of the present mode of dividing the duties ?— 
By awarding the proportion of duties according to population, I think it probable that 
Upper Canada gets a larger proportion of the duty on heavy articles, such as salt, spirits 
and wine, than her consumption of these articles would seem to warrant; with the duties 
on British merchandize it may be otherwise, but 1 have no data to enable me to speak 
more distinctly on that head. 

5. Do ycu think sufficient data exist, on which at present to make an unobjectionable 
award ?—I do not. 

6. Was not an Act passed in the last session of the local legislature for the purpose of 
collecting data?—A clause (sec. 10) was introduced last session of the provincial legis- 
lature into the Inland Customs’ Bill (6 Will. 4, c. 24,) for that purpose. 

7. Do you think the provisions of that Act sufficient, or in what do you think them 
defective 7—I do not consider its provision sufficient, because the information is required to 
be given by persons who do not of themselves possess it, “ the person in charge of any 
batieau, boat, &c. conveying goods to Upper Canada;” such persons, I presume, are 
merely furnished by their employers with an account of the cargo so far only as may be 
necessary for the purpose of collecting their freight. And because these persons are mostly, 
if not ail, uneducated, and incapable of preparing the schedule, even if the necessary 
information was given them, a penalty of 40s. for default is also imposed, to be levied, 
“with costs,” on their goods and chattels, a description of property which few, if any of 
them, possess. The penalty could not, even under any circumstances, be easily enforced ; 
many of the conductors, or “ persons in charge,” being Indians whose homes and names 
are unknown, and others resident in Upper Canada, and beyond the reach of the law. 
I therefore consider the Act to be wholly defective. 

8. Supposing the Act to be made as perfect as the case will admit; do you think it 
would attord sufficient data for calculating the proportion that ought to be paid to Upper 
Canada, and at what expense could it be effected ?—i do not consider that an Act could 
be made, even if made as perfect as the case will admit, that would afford suficient data 
for calculating, with any degree of accuracy, the proportion of duty that ought to be paid 
to Upper Canada. If such, however, be contemplated, it appears to me that with respect 
to goods going out of Lower Canada to Upper Canada, a system nearly similar to the 
regulations in force as to goods coming into Lower Canada, and upon which duties are 
payable, would be both the most simple and the most cflicient; 1st, That the owner of the 
gocds, or his agent, should deliver to the proper officer such description thereof as if duty 
were to be paid thereon; viz. goods liable to duty on importation, ad valorem, the 
description and value thereof to be given ; goods liable to duty on importation, by weight, 
taie or measure, the weight, tale or measure thereof to be given; in default whereof, or in 
the event of a false description or value being given, a small penalty to attach, leviable on 
the owner or his agent, in a summary manner; the goods to be detained until the penalty, 
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with all costs and charges, shall be paid. The person in charge of any batteau, boat or 
carnage, &c. to deliver to the proper officer, in duplicate, (the duplicate to be returned 
to him, signed by the officer,) a report or manifest, in writing, showing the marks 

numbers and contents of every package and parcel of goods he has in conveyance, 
as far as any of such particulars can be known to him; in default of which, or if an untrue 
account be given, a small penalty to be levied on the person in charge, and the batteau 

boat, carriage, &c. to be detained until the penalty, with all costs and charges, be paid. 
Under the above, or similar regulations, it appears to me that an account of the goods, as 
nearly accurate as possible, might be obtained, and at probably very moderate additional 
expense to the public; perhaps not amounting to 500 l eurrency per annum. I conceive 
it, however, to be very doubtful whether, if even such an account were obtained, it would 
afford data sufficiently correct upon which to found an award of the proportion of duty 
which ought to be paid to Upper Canada, although perhaps it might afford an approximation 
thereto. Amongst other objections which might be made to the accuracy of the account 
so obtained, it may be mentioned, that the duty on spirits imported is levied by measure, 
without reference to strength, and which article I have heard it said is often, if not always, 
both reduced and adulterated before it is sold for Upper Canada; so that although the 
cask contains the same number of gallons, it contains a less quantity of spirits than when 
the duty upon its importation was paid. Care would also be necessary to distinguish 
between home-made spirits and spirits upon which duty has been paid. Again as to soods 
paying duty ad valorem; the duty upon importation is paid upon the “ first, or sterling 
cost,” exclusive of the cost of packages, shipping charges, export duty in England, freight, 
insurance, Xc., whereas the value which would be given on their being sold and forwarded 
to Upper Canada will include all these, with the addition of the duty paid here, charges, 
profit, &c., thus making an immense difference in addition to the amount upon which ‘the 
duty was paid. These objections and difficulties, with others which no doubt could be 
stated by persons more conversant with the nature of the trade than I am, as well as the 
natural unwillingness of merchants to lay open the extent of the profits they derive from 
their business, together with the inconvenieace, trouble and delay which such a system 
would inevitably occasion, appear to be subjects for serious consideration before the enact- 
ment of any law which in its operation might tend to embarrass or check the free intercourse 
of commerce between the two provinces. 

g. If such a system were adopted, do you think the restrictions imposed by the Canada 
Trade Act on the local legislature could safely be taken off; the restrictions, I mean, which 
at present prevent the legislature from altering the amount of duties ?—If such a system 
were adopted, I do not think that under the existing state of the financial affairs of the 
province, the restrictions of the Canada Trade Act could be safely taken off. 

10. Is there any particular article on which you think the duty at present levied is 
injurious or inconvenient ?—I am not aware of any particular article on which the duty at 
present levied is injurious or inconvenient. 

11. Is any considerable portion of the trade between Upper and Lower Canada carried 
on in winter ?—A very small proportion of the trade with Upper Canada is carried on in 
winter. 

12. Might not an increase in the winter trade be expected under an altered system ?— 
I do not consider that any change of system would increase the trade. 


13. Could the winter trade be brought efficiently under custom-house control; the 
country being in winter passable in all directions over the snow or ice ?—I think it would 
be difficult to bring the trade in winter efficiently under custom-house control without an 
increase of preventive officers, which the smallness of the winter trade would not warrant. 


14. In what articles does the principal contraband trade take place between the United 
States and Canada, and is this trade greatest in the Upper or the Lower Province ?--The 
contraband trade between the United States and Canada is chiefly in tea, tobacco, silk 
manufactures, whiskey and sperm oil, and is carried on to a greater extent in Upper than in 
Lower Canada. 

15. What are the principal articles smuggled from Canada into the United States ?--The 
principal articles smuggled from Canada into the United States are woollens, hardware and 
refined sugar. 

16. Do you think that there is more smuggling from Canada into the United States, 
than from the United States into Canada?--There is more smuggling from the United 
States into Canada than from Canada into the United States. 


17. What do you think would be the effect if trade were made much freer than it now is 
between the two Canadas and the United States, or entirely free and permission given reci- 
procally by Canada and the United States for internal navigation upon payment of equal dues 
for all ?--The trade between the United States and Canada as respects the British enact- 
ments, is now nearly altogether free, the only articles of commerce prohibited being tea, fish, 
oil and books “ first composed or written, or printed in the United Kingdom, and printed 
or reprinted in any other country, imported for sale.” The staple products of the United 
States are free when imported into the Canadas; viz. ashes, grain, flour and meal, beef, 
pork, wood and lumber, tar, rosin, &c. the duties being chiefly on tobacco, whiskey and 
manufactured articles, while the products of the Canadas and all manufactured articles are 
heavily taxed in the United States. Iam not aware that the trade would benefit from any 
further change in the British laws, although these provinces might occasionally benefit by 
a relaxation of the American tariff. 


18. If trade were perfectly free, and no advantage to either party, save that pons rm 
erive 
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derived from the facility of communication, do you think any considerable portion of the 
produce of the states on the Ohio, Mississippi, &c. might be expected to pass by way of 
the St. Lawrence ?--The trade being already free as respects the importation into the 
Canadas of the staple products (except tobacco,) of the states on the Ohio, Mississippi, &c. 
the advantages to be derived from the facility of communication are already open to the 
trade by the St. Lawrence. ; Pin ‘ ] 

19. Without going the length of making trade and navigation entirely free, are there in 
your opinion any relaxations in the present prohibitory system that could be advantageously 
introduced ?—-By my answer to par. 17, it will be seen that the “ present prohibitory 
system” as respects the British laws, is applicable only to but few articles, and as therein 
stated, I am not aware of any change that could be advantageously introduced. 

20. Have you any reason to think that the trade between the two provinces is impedea 
by any unwillingness on the part of the legislature of the Lower Province to make the 
necessary improvements in the navigation of its lakes or rivers ’—1 am not aware of any 
cause for unwillingness on the part of the Lower Canada legislature to make the necessary 
improvements in the navigation of its lakes and rivers for facilitating the trade between the 
two provinces. : 

21. Do you consider the amount of duties levied under the 14 Geo. 3, c. 88, likely to 
increase or decrease ?—The revenue under the 14 Geo. 3, c. 88, I think is likely to 
decrease, the duties imposed by that Act being on Foreign, West India and British 
spirits, the importation of which has much fallen off; and I conceive will still continue to 
fall off, in consequence of the great increase in the distillation of untaxed spirits in Upper 
and Lower Canada, which is sold at a cheaper rate than the imported spirits. 


Customs, Quebec, 14 Sept. 1836. (signed } Tenry Jessopp, Collector. 


Port oF QuEBECc. 


A RETURN of the ReveNve raised under the 14 Geo. 3, c. 88, in every Year 
since 1816. 


Amount in Sterling. Amount in Sterling. 


Gr gtd mi DWE RE 
1816 = = - =H 13,083 00. Ou L827 = - - - | 28,946 15 10 
1817 - Sie) eth as ee G2 2keO | ORS =) y= it ACIS OE pa 9 
a TO bi O20) Po = =. = | 8.400 1g. 4 
1819 = - = = 25,920) 5 ll | 1850 - - - =) |) A000 ettaa 7 
ee aes, © Oy tege = FS SE anag3T 6", 4 
1821 - - - - 8,645 16 11 | 183997 - - - = 82.7 DOr ml 
1822 - - - =). 10,007 6 TO 1830" ~— . - = 20,205: 7 16 
TOL. = - - = 20,280 14 7) aos, = - - = | 22 Aiden o) 16 
1824 S = = = | 27,480 1 3) 1885 = = = Galea 
1825 - - - - | 30,361 9 1 | 1836 to the 5th July - 7,023 Os 
1826 - - - = | 27,009) 5 11 


* 28 Geo. 3, ¢. 39, repealed; duty on rum from England by 3 Geo. 4, c. 119. 
+ Montreal a separate port. 


The increase of these duties, after passing of the Canada Trade Act (3 Geo. 4s, (Cry TiO); 
is not attributable to that Act, but to the repeal by an Act of the same session (3 Geo. 4, 
c. 44) of the Act 28 Geo. 3, e. 39, which “ allowed the importation of rum or other spirits 
from His Majesty’s colonies or plantations in the West Indies into the province of Quebec, 
without payment of duty, under certain conditions and restrictions.” 


Customs, Quebec, 14 Sept. 1836. (signed) Henry Jessopp, Collector. 


A STATEMENT of the Arrerations in the Duties on Rum since 1774. 


1788.—The Act 28 Geo. 3, c. 39, was passed; “An Act to allow the importation of 
rum or other spirits from His Majesty’s colonies or plantations in the West Indies into 
the province of Quebec, without payment of duty, under certain conditions and restric- 
tions.” Repealed by 3 Geo. 4, c. 44 & 119. 

1809.—The Act 49 Geo. 3, c>16, was passed; “An Act to allow the importation of 
ram and other spirits from the island of Bermuda into the province of Lower Canada 
without payment of duty, on the same terms and conditions as such importation may be 
made directly from His Majesty’s sugar colonies in the West Indies.” Repealed by 
3 Geo tp ie- ig: 

1811.—-The Act 51 Geo. 3, ‘c. 48, was passed; “An Act to permit rum or other 
spirits, the produce of the British colonies in the West Indies, to be imported into Lower 
Canada from Nova Scotia and New Brunswick, and the Islands of Cape Breton, Prince 
Edward and Newfoundland.” Repealed by 6 Geo. 4, c. 1115. 
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The duty on rum, under the 14 Geo. 3, c. 88, now remains as at first imposed in 1774. 


I am not aware that any material change in the trade between Canada and the West 
Indies was produced, either by the repeal of the 28 Geo. 3, ¢. 39, or by the duty of 6d. 
per gallon imposed by the g Geo. 4, c. 119, on rum from England; the trade in question 
appears more to be regulated by the state of the markets than by the rate of duty. A very 
small proportion of the present duty on rum, is raised under the Acts passed subsequent 
to the 18 Geo. 3, c. 12. 


For the three years prior to Montreal being a separate port, average 2,475 l. sterling. 
For the five years since Montreal became a separate port, average 503 /. sterling, 


Customs, Quebec, 14 Sept. 1836. (signed) Henry Jessopp, Collector. 
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No. 1.—Sir J. Kempt’s Despatch on Education, 21 December 1829 _ - - - = pi el50 
No. 2.—Extract of a Despatch from the Earl of Aberdeen, dated 1st January 1835, on a Reserved 
Bill for the Encouragement of Education  - - - - - - - p, 155 
No. 3.—lesolutions and Report of Committee of the Legislative Council on Education, 15th March 
1836 - - - - - - - - - - - ~ - p. 156 

—No. 1. — 


Str J. Kempt’s Despatcu on EpucatTion. 


Castle of St. Lewis, Quebec, 
Sir, 21 December 1829. 

In obedience to the commands conveyed to me in your Despatch, No. 73, of the 
3d of September last, I have the honour to transmit to you herewith a Return (No. 1.) of 
the places for the instruction of youth of the Protestant and Roman Catholic persuasion, 
in this province, and of the funds by which they are supported. 


The Protestant institutions for education consist, as you will observe, of the two grammat 
schools, one at Quebec and one at Montreal, and of a seminary lately established at 
Chambly, under the auspices of the Lord Bishop of Quebec, where, in addition to the 
ordinary course of classics, young men are instructed in divinity preparatory to taking 
holy orders. The institution is, however, entirely of a private nature, and solely supported 
by the students attending it. There are also some academies in the towns of Quebec, 
Montreal and Three Rivers, where instruction is given in the classics, though the course of 
study is probably not carried so far as at Chambly. These are altogether private, and of 
course depend upon the scholars for their support. 

There are six Roman Catholic seminaries or colleges in the province, including the two 
establishments that are under the direction and principaily maintained by the funds of the 
seminaries of Quebec and Montreal; these two bodies are possessed of considerable estates, 
though not by their endowment specially appropriated to the purposes of education, and 
those of the latter in particular, as you are aware, are of very great value. 

Of the four other Roman Catholic seminaries, only ove, that at Nicolet, has been erected 
by letters patent, and all four are principaliy supported by voluntary contributions, or by 
the price paid by the students for their instruction. 

Of all these seminaries, both Protestant and Roman Catholic, the two grammar schools 
at Quebec and Montreal alone receive any permanent assistance from the public funds. 
The school at Quebec, as shown in the return, receives an allowance of 200/. a year, and 
gol. for the rent of a school-house, from the funds accruing from the estates heretofore 
belonging to the late order of Jesuits; that at Montreal 2001. a year, and 54/. for the rent 
of a school-house, from the same revenues. The course of instruction followed at both 
those schools is explained in the return. ; 

A landed estate to the value of 10,0002, and a like sum in money was bequeathed by 
the late Mr. M‘Gill, of Montreal, in the year 1811, for the establishment of a college in the 
neighbourhood of that city, but the validity of the bequest having been disputed by his 
relatives, and other obstacles that were explained in my Despatch, No. 108, of the 5th of 
November last, have hitherto preveuted this design from being carried into effect, although 
the college was incorporated, by a Royal charter, in the year 1821. 

The only funds in the province, independent of the legislative appropriations for ele- 
mentary schools, from which any aid is given for the promotion of education, are the 
revenues arising from the estates heretofore belonging to the late order of Jesuits, and this 
aid, as already stated, is confined to the two Royal grammar schools at Quebec and Mont- 

real. 
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real. By an account made up to the 10th of November last, the gross revenue of these 
estates, for the year ending on that day, amounted to 1,884 2. 4s. 11 d.:— 


es Gy GE 
The authorized charges for management and collection - - 54417 6 
Allowances to grammar schools, retired allowances, authorized 
salaries, &e. - - - - = - = = - - 98010 13 


£.1,525 7 7k 


CP 


Leaving only a balance of — - - S el Syash yy Gye 


From which the building and repairs of mills, and other expenses that must be incurred for 
the improvement of the estates, are to be defrayed, and there are no other revenues in the 
colony at the disposal of Government which could be made available for the purposes of 
education. 

The Protestant and Roman Catholic seminaries, above mentioned, and the academie® 
alluded to, being the only institutions in Lower Canada where the classics or the highet 
branches of learning are taught, the information which is furnished respecting them may 
be probably sufficient for the object you had in view in desiring to receive a return of the 
places for the instruction of youth in the province. But.as it may be satisfactory to you to 
be informed of the provision made for the maintenance of the common elementary schools 
in the country, I have added to the return a statement of the schools of this description, 
under the direction of the Royal Institution, and of those that have been established in the 
country under an Act passed in the last session of the provincial legislature, “ for the 
encouragement of elementary education ;” and I have annexed thereto two papers, 
Nos. 2 and 3, explanatory of the system under which they are established in the return, 
a list of elementary schools in the towns of Quebec, Montreal and Three Rivers, for which 
special appropriations were made in the last session of the Jegislature, and the amount 
granted to each. 

The paper, No. 2, is a memorandum respecting the Board of Royal Institution, showing 
the time of its foundation, the objects for which it was incorporated, and the principles 
upon which it has been conducted. I have every reason to believe that the rules therein 
stated, as having been laid down for its guidance, particularly the regulations to prevent 
any interference with the religion of the children at the several schools, have been strictly 
attended to, but, nevertheless, it cannot be denied that the Royal Institution has never been 
viewed with any cordial good will by the Roman Catholic part of the community. 


A proof of this feeling may be found in the reluctance with which the Roman Catholic 
bishop acceded to the arrangements first proposed in the year 1826, (No. 2, page 5,) for 
a division of the Board into ¢wo distinct and equal committees, consisting respectively of 
Protestants and Roman Catholics for the superintendence of each of the schools of its own 
persuasion, and in his refusal to accede to a modified arrangement when Jegal difficulties 
were found to exist that rendered the plan to which his assent had been obtained imprac- 
ticable. The Protestant Dissenters are also by no means favourably disposed towards the 
Royal Institution, and the Act passed for the encouragement of elementary education in 
the last session of the legislature, by which the superintendence of the schools is entirely 
confided to trustees to be annually chosen by the inhabitants of each payish, being exceed- 
ingly popular in the country, and schools having been established under it in every part of 
the province, I have no very sanguine expectation that the provincial allowance of 2,000 1. 
per annum hitherto made to the Royal Institution for the maintenance of schools under 
its direction will be much longer continued. 


The paper, marked No. 3, is explanatory of the provisions of the Act passed in the last 
session for the encouragement of schools in the country parishes. 


I have, &c., 
(signed) James Kempt. 
P.S.—It may be necessary to mention that the two grammar schools at Quebec and 


Montreal, that receive an allowance from the Jesuits’ estates, were established in the year 
1826. ‘Three gentlemen haying arrived from England in that year, appointed by the 


Secretary of State to superintend them, as well as a grammar school in Upper Canada.. 


The authority for the amount of salary allowed is conveyed in a despatch from Lord 
Bathurst, dated 24th February 1827. 

be salary for the master of the grammar school in Upper Canada, was ordered by your 
despatch of the 2d of June 1828, to be transferred to that province, but a demand has 
been lately made upon the Jesuits’ estates for the arrears of his salary for 18 months prior 
to that period; the claim is correct, but the estates are at present unable to pay it. 

J. K. 
The Right Honorable Sir George Murray, G. C. B., 
&e. Xe. ke. 
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eae —e (1.)—RETURN of the Institutions for the Instruction of Youru in Lower Canada. 
NO ‘ 
es PROTESTANT. 
COLLEGE, or SCHOOL. FUNDS by which Supported. 
1.— Royal Grammar | - - 200/. a year, and gol. a year 


School, Quebec. 


2.— Royal Grammar 
School, Montreal. 


3.—Seminary at Cham- 
bly. © 


1.--Seminary of Quebec 


2,—feminary at Mon- 
treal. 


for the rent of school-house, paid 
from the funds accruing from 
Jesuits’ estates, under an autho- 
rity from Lord Bathurst, dated 
24th February 1817. 


-- by the rules of the foundation 
20 free scholars are to be admitted. 
There are also at present 11 who 
pay for their tuition, ~— all day- 
scholars. 

Terms for those under 12 years 
of age, 82. per annum; for those 


above 12 and under 13, 10/7. per annum; for those above 13, 


127, per annum. 


The French and English languages are taught ; and the course 
of instruction in the classics, &c. is the same as in the grammar 
schools in the United Kingdom. 


-- 200/. a year, and 54/. a year | 


for the rent of school-house, from 
the funds arising from the Jesuits’ 
estates, under an authority from 
Lord Bathurst, dated 24th Fe- 
bruary 1817. 


| 
| 


- - by the rules of the foundation 
20 free scholars are to be admitted. 
At present there are 15 scholars 
also who pay for their education, — 
all day scholars. Terms of in- 
struction for the higher branches, 
10/. per year ; for the lower, 8/. 


The course of instruction is the same as in the grammar-school 
at Quebec ; and this school is in possession of an extensive ap- 
paratus for experiments in natural philosophy. 


Contributions of students - - 


Lord Bishop of Quebec. 


- - aprivate institution lately esta- 
blished under the patronage of the 


The rate for board and tuition, accord- 


ing to the age of the student, is fixed at 40/., 50/7. and 75/. per 
annum ; for day-scholars, at 157. and 20/. per annum, 

There are at present 17 boarders and nine day-scholars. Instruc- 
tion is given in divinity, as well as in the same branches of learning 
as are taught in the best institutions of the same description in the 


United Kingdom. 


Those students who pay 757. per annum are young men study- 


ing for holy orders, and others finishing their education. 


It is pro- 


posed to reduce the terms paid for tuition in this establishment. 


CAT Omi: 


- - no revenues specifically appro- 
ptiated to the purposes of educa- 
tion, but is possessed of the fol- 
lowing estates: The seigneury of 
Beaupré, 15 leagues in front by 
6 leagues in depth, on the River 
St. Lawrence, below Quebec. 
Seigneuries of Isle aux Coudres, 
Isle du Cap Boulé, Coulanges, 
St. Michel, Sault au Matelot (in 


the town of Quebec), Isle Jesus | 
The | 


(in district of Montreal). 
precise value of these estates is 
unknown, but by an avien and 
denombrement, made many years 
ago, it was computed at 1,249/. 


-- the seminary of Quebec is at 
present attended by 188 students. 
The terms paid for tuition and board 
are 17/. 10s. per annum; for tuition 
only 1/2. per annum. Children, 
whose parents are unable to pay 
for their education, are instructed 
gratis. 

The instruction consists of the 
usual course of classics, English 
and French literature, mathema- 
tics, &c. 

The seminary of Quebec was 
erected by letters patent of the 
French Crown, dated in April 1663. 


a year, besides large contributions in grain, and the lods et 
ventes on mutations of property, which, in the fief of Sault au 
Matelot, containing about 180 houses in the town of Quebec, 
may probably amount to a considerable sum. The seminary was 
stated to be in debt to a large amount, the beginning of the 


present year. 


- - the seminary is in possession of 
the following estates :— 

Seigneuries of the Island of 
Montreal, St. Sulpice, Lake of the 
Two Mountains. The value of 
these estates is unknown; by an 
avien and denombrement, made 
many years ago, it was calculated 
to be about 2,000/. a year, besides 
large contributions in grain, and 
lods et ventes on mutations of 
property, which, in the seigniory 
of Montreal, comprehending the 
whole of the town. must amount 
to a large sum, 


- - attended by 260 students; the 
terms paid for board and _ tuition 
per annum, are 21/.; paid for 
tuition only, 1/. 15s. 

The course of instruction is the 
saine as at the seminary of Quebec. 

The ecclesiastics of St. Sulpice at 
Paris were authorized to establish 
a seminary at Montreal, and allow- 
ed to hold the Island of Montreal 
in Mortmain, by letters patent of the 
French Crown, dated in May 1677. 
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CatTuoLic—continued. 


3.—Seminary at Nicolet | - - principally by the contributions 
of individuals, the small landed 
property in the neighbourhood, of 
which it is possessed, being stated 
to be of very little value. 
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-- the number of students, or the 
price paid for tuition, not known. 
The course of instruction is stated 
to be the same as at Quebec. ‘The 


seminary of Nicolet was erected 


: by letters patent, dated 10th De- 


cember 1821, and by that instrument is authorized to acquire 
property to the amount of 2,500/. currency, 


4.—Seminary at St. 


- - by a small property possessed 
Hyacinthe. 


by the Rev. Mr. Girouard, the 
proprietor, and the contribution of 
individuals. 

Received a grant from the legis- 
lature in the last session. 


- - contributions of scholars ; re- 
ceived a gratuity from the Legis- 
lature of 2507. last Session. 


5-—Seminary at Cham- 
bly. 


6.—College of St. Ann | contributions of scholars - - 


naries. 


60 miles helow Quebec, established this summer. 
instruction is intended to be the same as at the other semi- 


--no return made of the number 
of students, or the price paid for 
tuition, 

The course of instruction is un- 
derstood to be the same as in the 
other seminaries, Application was 
lately made for the establishment 
of this seminary by letters patent, 
but refused. 


--a private seminary, under the 
direction of the Rev. Mr. Mignault, 
Roman Catholic rector of Cham- 
bly. 

- - a private college situated on the 
south of the St. Lawrence, about 
The course of 


E_emenTary Scuoors attended indiscriminately by Protestants and Catholics. 


Under what Authority. | From what Funds Supported. 


Royal Institution, 78 


-- an annual appropriation of 
schools. 


2,000. from provincial legis- 
lature. 


Provincial Act, y G. 4, 
c. 46, 191 schools. 


- - contributions of scholars and 
funds appropriated by the Act. 


REMARKS. 


- - for an explanation respecting the 
Royal Institution, see Paper, No. 2. 


- - for an explanation respecting 
these schools, see Paper, No. 3. 


The following elementary schools, established by different societies in the towns of 


Quebec, Montreal and Three Rivers, received also special grants of money from the 
provincial legislature in the last session; the provisions of the Act 9 Geo. 4, ¢- 46, are 
explained in Paper No. 3, extending to only those in the country parishes :— 
pee tte ok 
Montreal British and Canadian school — - - - = - - 300 - = 
Montreal National Free-school - - - - & - - 200 — — 
Trustees, Quebec, British and Canadian school, to build a school- 
house, and support of the School - - = = - - 559 - - 
Trustees, Chapel of St. Andrew, Quebec, to build a school-house  - 400 - 
For a school-house at Three Rivers - - - - - 500 - - 
Quebec Society of Education for past claims, to build a school-house, 
and support of it for the present year - - . - - - 683 10 - 
Quebec National school - - - - - - - - 1OOigg=. = 


(2..—Mrmoran pum respecting the Boanp of Royau Institution, established by the 
Provincial Act, 41 Geo. 3, c. 17. 


Tue Royal Institution is established under an Act of the Provincial Legislature, passed 
in the year 1801, entitled “ An Act for the establishment of free-schools, and the advance- 
ment of learning in this province.” 

By this Act, the person administering the government of the province was empowered to 
erect a corporation, under the title of “ The Royal Institution for the advancement of 
learning,” and to this corporation the management of all schools and institutions of 
Royal foundation in the province was to be committed. 


The steps pointed out by the Act for the establishment of schools are as follows :— 

The majority or a certain number of the inhabitants of any parish or district are 
required to present a petition to the person administering the government, praying that 
a school may be established therein. His Excellency then appoints commissioners, who 
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fix upon a piece of ground for the erection of a school-house, which, when completed, is 
conveyed to the Royal Institution: a schoolmaster is then appointed, and a salary assigned 
to him. 

Under this Act schools were at different times established by the several governors, but 
until the year 1819, without any regular system, and at a great expense to the province. 
By a return made in the year 1818, the number of schools in the province was stated to be 
37, attended by only 1,048 scholars, and maintained at an expen to the public of 
1,883 /. 10s. sterling. 

Up to that time the Royal Institution had never been regularly established ; but on the 
8th of October 1818, an instrument issued, under the great seal of the province, appoint- 
ing certain persons therein named, to be trustees of the schools of Roval Institution in the 
province, and by subsequent instruments issued on the 13th of December 18109, 20th July 
1822, 27th June 1823, and 17th November 1824, several other persons were added to the 
members originally appointed. 

The Lord Bishop of Quebec was named the principal of the institution, and the Board 
of Trustees being appointed, drew up rules and regulations for the management of the 
schools, which received the sanction of the local government. 


By these regulations the regular superintendence of the schools was provided for as 
follows :— 


The school was placed under the immediate inspection of the clergy of that religion 
professed by the inhabitants of the spot, or when the inhabitants might be of different 
persuasions, the clergy of each church had the superintendence of the chiidren of their 
respective communions. 

A regular superintendence of the schools was also assigned to visitors named by the cor- 
poration (one of whom to be the clergyman of the parish or township, according to the 
rule above described), who were to report to the corporation, every six months, the number 
and progress of the scholars, the conduct of the master, and generally on the state of the 
school. 

The schools of the Royal Institution have hitherto been supported by an annual vote 
of the provincial legislature of 2,000 2. currency. 

In the year 1826, it was suggested by the Royal Institution that considerable advantage 
might be expected from a different constitution of the board, and it was proposed that 
a further number of Roman Catholic members should be added, for the parpose of enabling 
the board to divide itself into two distinct and equal committees, consisting respectively of 
Protestant and Roman Catholics, for the separate and exclusive superintendence respec- 
tively of the Protestant and Roman Catholic schools. 

This proposed measure was announced to Lord Bathurst, then Secretary of State, by 
Lord Dalhousie, in a despatch dated 27th May 1827. 

To carry the plan into effect, the resignation of some of the Protestant members of the 
board was obtained, and after some negouation with the Roman Catholic bishop, the neces- 
sary details being arranged, the attorney-general of the province received orders, on the 
igth of August 1828, to prepare the necessary instrument for carrying the arrangement 
into effect by revoking the commissions under which the trustees were appointed, and by 
appointing the same persons trustees, with the exception of those whose resignation had 
been obtained, seven in number, and in whose stead the Roman Catholic members were to 
be appointed. 

The attorney-general having, in proceeding to execute these orders, examined the Act 
under which the Royal Institution was established, reported his opinion that no such instru- 
ment could legally issue, the power of the Governor being limited by the terms of the Act, 
after the appointment of the first trustees, to removing them, if he should think fit, and to 
appoint successors to those who should be so removed, or to any who might die or resign 
their trust, but that the Act gave him no power to add to their number, and that, conse- 
quently, the several letters patent issued subsequently to the 8th October 1818, by which 
successively it was intended to increase and enlarge the number of members of the Royal 
Institution, could not be considered legal. 

Under this view of the matter, the only persons lezally members of the Royal Institu- 
tion were the individuals named in the instrument of the 8th of October 1848, and it 
became therefore impossible to carry into effect the plan for the two committees in the 
manner originally proposed. 

The Roman Catholic bishop having declined to accede to another proposal, by which 
two committees might have been formed, but consisting of a smaller number of persons, it 
became necessary to make an application to the legislature to revise the Act of 1818, that 
some additional trustees might be appointed. 

With this view a message was sent to the Provincial Parliament on the 13th February 
1829, recommending the subject to their attention, but the session having approached to 
a close before anything was determined upon, the consideration was postponed till the next 
session, and the usual sum of 2,000 /. currency appropriated for the schools of the Royal 
Institution for the year. 


Number of schools under the Royal Institution on 1st July 1829, was - = 78. 
Number of scholars - - - - = > = - S72 
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(3..—Memoranpvo in Explanation of the Provisions of the Act 9 Geo. 4, c. 46, for the 
ManaGement of Erementary Epucation. 


In the last Session of the Provincial Legislature, an Act was passed (9 Geo. 4, c. 46), 
intitled “An Act for the management of elementary education,” which, as regards schools 
established in the country parishes, is to continue in force for three years. 

By this Act an allowance of 20/. a year is granted to the teacher of every school in the 
country parishes, not being under the Royal Iustitution, that may be attended by 20 scho- 
lars ; and, in all cases, when 20 pauper children may receive instruction at a school, a further 
gratuity of 10s. for each child, to the number of §0, is allowed. 

A sum of 2,000. a year is also appropriated by this Act towards the erection or purchase 
of school-houses, one-half of the price of any building for this purpose being paid by the 
government, provided such half should not exceed §0 é. 

By the 4th section of the Act, it is required that five persons should be annually elected 
by the inhabitants of each township, seigneury or parish, as trustees under whom all schools 
therein established, since the passing of the Act, are to be placed. 

To enable the inhabitants of any place to receive the allowance granted for a school- 
house, it is merely required that the full price paid for the building should be certified by 
the trustees ; a certificate from the trustees is also required as to the correctness of the return 
made half-yearly by each teacher of a school, and upon these certificates the gratuity 
allowed by the Act is immediately paid. 

Schools in the country parishes, established prior to the passing of the Act, are not re- 
guired to be placed under trustees, but are entitled to the allowances granted by the Act on 
the certificate of the proprietor. Allowances have been paid under this Act in the present 
year. 


eK. 
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Extract from a Dgspatcu from the Earl of Aberdeen, dated ist January 1835, so far 
as it relates to the Reserved Bill “ for the further and permanent Encouragement of 
Education.” 


[7 is not without the deepest concern that His Majesty finds himself under the necessity 
of postponing his decision on the bill for the further and permanent encouragement of 
education. Deeply impressed with the extreme importance of the object in view, and 
anxious to encourage, by the utmost exercise of his authority and influence, the growth 
of sound learning and religious knowledge in every part of his dominions, and especially 
ina province where those advantages are so essential to the right use of the extensive 
franchises and political rights enjoyed by every class of society, His Majesty could not be 
induced by any slight motives or ordinary difficulties to defeat, or even to delay the 
establishment of a system devised by two branches of the legistature for the attainment 
of that great end. In the present case, however, the impediments which present them- 
selves are neither few nor inconsiderable. 

1 do not adopt an opinion which appears to have been entertained by some persons in 
the province, that this bill is objectionable because it creates corporate bodies, thus calling 
on the Governor to concur in a measure not conteniplated by his commission or instructions. 
It is, indeed, true that His Majesty has not thought it necessary or expedient to delegate 
to your Lordship the prerogative by which His Majesty himself can incorporate voluntary 
secieties for various general or specific purposes ; but the motives which have forbidden 
the transfer of this power to the Governor of Lower Canada, in his executive capacity, 
have no application whatever to acts to be done by him in his legislative character. The 
Constitutional Act of 1791 confers on the Governor of the provinces, as a member of the 
legislature, powers large enough for this purpose; and although the same Act enables the 
King to instruct the Governor as to the exercise of those powers, yet His Majesty has 
not hitherto found, and does not now perceive any reason for fettering your Lordship’s 
discretion to assent to any bills which may be tendered to you for the erection of corporate 
bodies in the province. 

Neither am I disposed to attach any real importance to the unlimited power which this 
bill would confer of holding in mortmain rentcharges of avy amount for the objects of 
the proposed corporations. With the changes which time has introduced in the state of 
society and public opinion throughout Christendom, have passed away the greater part 
if not all of the solid reasons by which our ancestors were induced to contend against the 
immoderate growth of ecclesiastical and collegiate foundations; and maxims which might 
be just and useful in-the densely peopled states of Europe, possessing territories of com- 
Sale ae narrow extent, would be altogether delusive if transferred to the continent of 

orth America. 

But l observe that the bill imparts a corporate character to every instituion in the 
province, which at the date of its enactnent may be possessed of any Jands devoted to 
the purposes of education. It is not, as far us | perceive, requisite that the whole ot the 
lands and revenues should be devoted exclusively to this purpose. It must theretore 
remain a matter of conjecture rather than of ceitain knowledge, what is the nuniber or 
what the nature of the associations which may be able to avail themselves of this privilege. 
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It is even possible that private partnerships or private families, or even individuals, may, 
since the first public notice of this measure, have qualified themselves to assume a corporate 
character, so soon as the bill shall have passed, on the very easy condition of appropriating 
eight acres, or even a smaller quantity of land, to the purposes of education, to be conducted 
by themselves. Improbable as I admit such an abuse to be, the mere possibility of it 
appears to me to demonstrate the necessity of a careful revision of this measure. 

Further, the bill contains no single clause or enactment respecting the constitution or 
the mode of government of the corporate bodies it would create, nor any provision sub- 
jecting them to any visitatorial authority, nor any declaration of the liability of the charters 
to forfeiture by the judgment of the courts, even in case of the most flagrant abuse of 
of their powers. In the absence of these usual and indispensable restraints, it is difficult 
to exaggerate the danger of the perversion of this law to purposes entirely remote from 
the design of its authors. 

Again, the permanent line by which all existing and all future institutions for the educa- 
tion of youth are to be distinguished from each other, merits peculiar attention. The one 
would be corporate bodies, capable of acquiring property without limit, and of transmitting 
and defending it without ditticulty; the other would labour under all the disabilities and 
disadvantages of voluntary socieues. The liberal and tolerant spirit of the legislature of 
Lower Canada is so directly opposed to every narrow principle which would foster peculiar 
religious epinions by exclusive civil privileges, that the possibility of so injurious a con- 
struction of their motives has probably not occurred to themselves; yet | fear that the 
Protestant minority of the province, watchful as they most properly are against the 
slightest encroachment on their religious liberty, might complain or surmise that this 
retrospective legislation was intended to confer an undue advantage on the Roman Catholic 
majority of their fellow colonists. They might yield to the suspicion that the language 
and the literature of France, and the religious institutions derived from that kingdom, iad 
been the objects of partial regard, and that existing scholasuc foundations were preferred 
to those which might arise hereafter, because the first are principally under the control of 
the Roman Catholic clergy, and tie second may be expected to flourish and expand with 
the influx of a new population from Great Britain, and with the increase of British capital 
and settlements in Lower Canada. Your Lordship will, | am sure, concur with myself, not 
only in reprobating as unjust any suppositions of this nature, but in deprecating as impolitic 
an enactment which might but too readily give birth to them in minds strongly excited by 
party spirit, whether national or religious. 

Finally, the terms of this bill are so chosen, that T apprehend they would terminate the 
question so long in debate, whether the corporate character asserted by the priests of the 
seminary of St. Sulpice really belongs to them or not. The decision of that question in 
favour of the seminary would involve consequences which every Canadian, whatever his 
national origin or religious persuasion, would alike have reason to deprecate. Such are, 
the necessity of holding a great commercial city upon a feudal tenure so strict as to prevent 
the foundation of quays, mills, wharfs and warehouses, and the improvement of buildings 
dedicated to commerce, which would otherwise have been multiplied, the gonsequent retar- 
dation, and perhaps the ultimate prevention of that commercial greatness and prosperity 
which might be ensured to the city of Montreal by its natural advantages in the absence of 
these artificial restraints ; the dedication of a vast territory to purposes now become in a 
great measure obsolete, and for which, to the advantage of every class of society, other 
public objects of the same general character might be substituted; and the necessity of 
continually recruiting, by aliens introduced from Fra: ice, the members of a corporation 
which ought to be identified in the highest possible degree with the interests aud feelings, 
not of the French inhabitants of a foreign country, but of the Canadian people. I do not 
overlook the clause which secures the rights of the Crown, but neither do | think that it 
was meant or could be construed in such a sense as to obviate the consequences I have 
mentioned. The pretensions of the St. Sulpicieus aud of the Jesuits to a corporate 
character in Lower Canada should have been expressly mentioned as claims with which the 
bill did not in any sense interfere. 

Notwithstanding these objections, His Majesty cannot so far overlook the importance of 
the great object to the advancement of which the measure is directed, as to adopt any 
decision unfavourable to it. His Majesty earnestly trusts that a furtaer bill will be passed 
by the two Houses to obviate the difhicuities | have pointed out; and in that event His 
Majesty’s assent will be given with the highest possible satisfaction to the present as well 
as 10 any such supplementary enactment, 


—= Ny Se 


Reso.vrions and Rerorr of Committee of the Legislative Council on Education, 
15 March 1836. 


Rerort.—The Committee to whom was referred an Act, intituled “ An Act to repeal certain 
Acts therein mentioned, and to provide for the further Enconragement of Klementary 
Education in this Province,” respectfully report to your Honourable House :— 


Tar in the execution of the duties entrusted to them, your committee have thought it 
desirable to enter into a general view of the objects which the legislature has had in view in 


former measures of the same description, and of the results which have ensued from the 
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system hitherto pursued; and they have proceeded to consider the reports of the com- 
mittees of the House of Assembly on education and schools for several years past adopted 
by that house, and the appropriations made by the legislature of this province for the 
encouragement of education, with a full sense of the importance of the subject, and of the 
peculiar difficulties with which it is at the present moment encompassed. 


For several years the legislature has recognized the necessity and expediency of provid- 
ing means for the support and encouragement of the education of the people of this pro- 
vince, and Parliamentary grants have been at various times most liberally made for those 
perposes. But the committee cannot conceive it to have been the intention of the legis- 
lature to perpetuate this expenditure, nor to do more than lay a foundation on which the 
people of the province should gradually be enabled to raise a system of education to be 
supported ultimately, at least in great part, by themselves. 


In pursuing their inquiries, your committee have avoided as much as possible the con- 
sideration of all extraneous questions. Their sole object has been to consider the principle 
upon which it is expedient to grant public money in aid of general education, and the best 
manner of applying that principle. 


After the most anxious deliveratian, your committee are of opinion that the present 
establishments for the support and encouragement of elementary education, though abun- 
dantly numerous, are inadequate as a permanent system of general education; and their 
insufficiency, your committee have reason to believe, is very imperfectly supplied by the 
liberal legislative aids which have been granted for several years past for their support. 
They regret to be compelled to state, that the benefits anticipated from that legislative 
assistance have not been at all commensurate with the hopes and expectations which 
induced the legislature to make such bountiful appropriations of the public funds for this 
object. 

The measures relating to this important subject have originated in the Assembly, and 
their operation having necessarily attracted the peculiar attention of that body, your com- 
mittee have been induced to examine with particular care the results which have been 
developed and brought under the consideration of that house. 


Your committee find, that by the report of the committee of the House of Assembly on 
education of the 15th day of March 1831, adopted by that house, it is stated, “ The com- 
mittee being persuaded that it is the wish of the house to continue for some time longer 
the encouragement afforded by its former liberality in all cases where the petitioners show 
by their contributions that they are zealous in favour of promoting education and know- 
ledge, recommend certain appropriations. They cannot, however, but regret that they 
have had in evidence, that im several instances too much dependence has been placed in 
legislative aids, and in some cases to a degree which has relaxed the exertions which were 
formerly made. They cannot too strongly impress on the house the mischiefs which would 
result from such a dependence. That upon the present system in a few years the payments 
for education alone would absorb a sum about equal to the amount of the whole net 
revenue of the province, upon an average for the last ten years. They recommend that 
the provision for elementary schools should not be abolished before a better system could 
be introduced. That among the enormous sacrifices made by the legislature in favour of 
education, they consider the abuses and corruption which uniformly attend the lavish 
expenditure of public money as the most pernicious. Education itself suffers in the esti- 
mation of the public. False ideas are spread among the people that education is rather an 
object which concerns the community than themselves individually, and it is undervalued. 
To draw the money from the people by taxes, to be restored to them for those purposes, 
after undergoing all the diminution of the expenses of collection, management, repayment 
and waste, would soon impoverish them, without effecting the object in view so well as 
they can do it themselves with legal facilities and moderate public aid and superintendence. 
That the elementary education of the people is, however, effected in the cheapest way in 
common schools. That it becomes a common concern of the localities, and the common 
expenses ought, like any other unavoidable expenses, to be provided for in common.” 


That by the report of the committee on education and schools of the House of Assembly 
of the 25th January 1832, it is stated,‘ That the present state of the funds of this pro- 
vince, as well as the increasing applications for public money in favour of particular locali- 
ties, rendered it necessary for the committee to lay down certain rules for their guidance, 
with a view to an impartial discharge of their duty, to the reduction of the expenditure, 
and a warning to the public that less reliance than heretofore must be placed in aids from 
the general funds, and more from the localities immediately interested. Among the rules 
which the committee formed, the first was, to grant no new allowances excepting on the 
most urgent grounds, but rather to diminish those already granted.” 


‘That by the first report of the standing committee of education and schools of the 
House of Assembly of the 23d February 1833, adopted by that house, it is stated, “ Your 
committee regret that the applications during the present session for aids for education, 
and purposes connected therewith, have been nearly as numerous and great in amount as 
in the previous session; the extraordinary efforts which were made by the legislature in 
a prosperous state of the public funds, have wisely spread abroad the idea that the expenses 
of the education of youth were to be defrayed out of the public revenues. The present 
state of the public funds will, however, force a return to more correct notions and practice, 
Your committee cannot conceive that it will ever be considered expedient to draw money 
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from the industry of the people by an expensive process, to be returned to them in greatly 
diminished amount for objects for which they can at once apply it more certainly, more 
equitably, and with greater economy under their immediate control.” 


That by the second report of the standing committee of education and schools of the 
14th January 1834, adopted by the House of Assembly, it is stated, ‘‘ Your committee, 
acting upon the rules which were laid down for the guidance of the education committee 
in their report of the 22d January 1832, have in no instances increased the allowances 
made last year, and they regret that present circumstances have appeared to them not to 
warrant a greater reduction at present. Your committee trust that the time is not far dis~ 
tant when the whole country will be persuaded that it is much better to trust to themselves 
for the discharge of the duty of affording useful instruction to their offspring rather than 
depend upon legislative appropriations.” 


That by the first report of the standing committee on education of this the present ses- 
sion, adopted by the House of Assembly, it appears, that “ the said committee thought it 
right not to make any new grant except in cases of urgency, and to diminish as much as 
possible those made in former years.” They state, “that the liberality of the legislature, far 
from having stimulated the efforts of the members of institutions connected with education, 
appears, on the contrary, to have paralyzed them.” They also state, “ although the number 
of the school districts fixed by the law appears to your committee to be extremely liberal, 
and in some places more than proportionate to the population, new demands for new dis- 
tricts have been made in great number. It is to be remarked, that these applications do 
not, generally speaking, come from places which appear by their population to be entitled 
to a greater number than that now allowed them, but, on the contrary, from places where 
the proportion of the number of school districts is four times greater than some others. 
The single fact that a school district is asked for a place in which there are only three 
families will be sufficient to satisfy your honourable House of the necessity of examining 
applications of this nature with the most scrupulous attention. Your committee have come 
to the determination to recommend that, for the future, the number of school districts in 
each county be regulated by its population.” 


Your committee beg leave to state, that notwithstanding the foregoing reports of the 
committees of the House of Assembly on education and schools concurred in by that honour- 
able House, the number of school districts is by this bill considerably augmented, and 
the public expenditure for this object, which has already reached the amount of 150,000 /., 
is very greatly increased, as nearly 40,000 /. currency will be required annually for four 
years ensuing to cover the appropriations specified therein. Your committee, while express- 
ing their concurrence in the propriety of assisting education in its progress, at the same 
time fully coincide with the general tenor of the reports above alluded to, that its support 
by the people themselves would be more effectual in its results than under the present 
system of lavish expenditure, which even for so desirable an end will ultimately lead to 
apathy and indifference. 


That the system of management proposed to be continued, and in some points extended 
by this bill, if persevered in, must lead to consequences which your committee cannot but 
regard as productive of evil consequences. The direction and superintendence of the sums 
appropriated by this bill are entrusted in effect to the county members of the House of 
Assembly. This power your committee consider to be an object of extreme importance for 
good or for evil, as the persons in whose hands it is placed may be influenced on the one 
hand by a pure sense of duty, or on the other by the opinion or feeling of party, or by 
other improper motives. Your committee think it necessary to point out the powers, as con- 
tained in this bill, upon which they found their apprehensions that some abuses may result 
from its operation. 


ist. The certificate of the trustees, by means of which the schoolmaster is to be paid, is 
to be transmitted to the county member. 


2d. The certificate of the qualification of masters of the superior schools, by means of 
which they receive their salary, is to be transmitted likewise to him. 


3d. The county member is to make the pay-list of the county schools and masters, by 
means of which the masters’ salaries are to be paid by the receiver-general. 


4th. All alterations in the school districts are subject to the approval of the county 
members, or may in some cases, as provided by this bill, be made by them of their own 
authority 

5th. Large sums of money are to be intrusted to them for distribution as rewards of 
excellence to scholars. 

6th. The county member is to demand, recover and receive all sums of money remaining 
unpaid from former appropriations of sums for prizes, and for this purpose may require the 
assistance of the law officers of the Crown. 

7th. The elections of trustees of schools by heads of families are to be transmitted to the 
county member. 

8th. They are not required to support by vouchers their account of monies intrusted to 
them as are other persons. 

oth, They are among the number of school visitors. 

toth. Finally, 
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1oth. Finally, these powers of the county members “ shall, in case of a dissolution of 
Parliament, continue to be vested in them until their successors shall be elected, any law to 
the contrary notwithstanding.” 


Your committee believe that your honourable House will see in these provisions sufficient 
grounds for the apprehension they have expressed, that abuses may result from the opera- 
tion of the measure. 


From the experience of past years, as well as from the appropriations made by this bill, 
your committee apprehend that liberality may at last degenerate into prodigality, and the 
object sought for be as far from attainment as before. Under these circumstances, your 
committee suggest the propriety of suspending all further appropriations until some general 
effective system of education can be judiciously planned and carefully executed, whereby 
the provincial revenue will be relieved from so heavy an annual demand upon it, and the 
people be influenced to take a more decided interest in the prosperity of institutions for 
the education of themselves and children. 


Independently of these general considerations affecting the merits of the measure, your 
committee conceive that there are others growing out of tne particular circumstances of the 
finances of the province, which demand the serious attention of your honourable House, they 
think it necessary to point out. 


That your honourable House resolved, on the 6th day of March instant, “ That it was 
inexpedient to concur, during the present session of the provincial Parliament, in appro- 
priations of monies to a greater extent than will leave in the public chest a sum equal to 
the discharges of the sum of 30,519 /. 4s. 2 d. advanced and paid out of the funds of the 
United Kingdom, by His Majesty’s order, for the support of this government and the 
administration of justice in this province, and of the sum of 83,445/. 8s. 11d. still due 
and owing to the judges and other officers of His Majesty’s government in this province, 
employed in the administration of justice thercin, and to other servants of the Crown 
and individuals as therein mentioned, for which sums no appropriation or provision has 
hitherto been made.” 


That as your honourable House has already concurred in Acts for the appropriation of 
nearly 12,000 /. for the encouragement of educationin this province ; that as no act providing 
for the sums of money mentioned in the preceding resolution has hitherto been sent up by 
the House of Assembly for the concurrence of this honourable House; and as your com- 
mittee conceive that the state of the provincial revenue, due regard being had to the pay- 
ment of the sums above mentioned which remain unprovided for, will not warrant the 
increased appropriation required by this bill, your committee urge upon your honourable 
House the propriety of proceeding no further with the bill, intituled “An Act to repeal 
certain Acts therein mentioned, and to provide for the further encouragement of elementary 
education in this province.” 


In pursuance of the views hereinbefore expressed, your committce have adopted certain 
resolutions on the subject-matter referred to them, which they submit, with this their report, 
to your honourable House. 

All nevertheless humbly submitted. 

(signed) P. M‘Gill, Chairman. 
Committee-room, 15 March 1836. 


RESOLUTIONS. 


1. Resolved, That the profuse liberality with which grants of the public money have 
been made during the last seven years for elementary schools in this province, amounting 
at the present period to upwards of 150,000/., has induced the inhabitants of this province 


to rely too much upon public aid, and to relax in their own exertions for the support of 
schools for the education of their children. 


2. Resolved, That the appropriations which have during that period been annually made 
by the legislature for that object have been sufficient to lay a foundation for the establish- 
ment of a system of elementary education, to which it now beconies the duty of the legis- 


lature to require the inhabitants of the province to contribute more largely by their own 
voluntary exertions, and with their own means. 


3- Resolved, That it is inexpedient that the public revenue should any longer be charged, 
as it has been during the last seven years, with nearly the whole burthen of maintaining and 
supporting popular education, and that grants for this purpose should either be confined in 
future to places where, from the poverty of the inhabitants, no effectual exertions can be 


made by them for this object, or be regulated in all other cases by the extent of the con- 
tributions of the inhabitants of the country. 


4. Resolved, That the system of management heretofore established by the Acts for 
encouraging elementary schools has been incfficient for the pvrpose intended, has led to 
waste and misapplication of the public mency, and has a tendency to generate other abuses. 

5. Resolved, That it is expedient in 
legislature for the encouragem 
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system of regulation should be adopted, either by the organization of a central board or by 
boards in the several districts, or by some other mode of general, uniform and steady super- 
intendence, by which the course of instruction may be more effectually ascertained and 
directed, and the expenditure of the public money be more usefully applied and more effec- 
tually checked than by the plan hitherto pursued. 


6. Resolved, That in addition to these considerations, the present state of the public 
finances, and of the demands upon them, renders it more especially necessary to prevent the 
large expenditure which must ensue if the bill now before the Legislative Council, intituled 
«« An Act to repeal certain Acts therein mentioned, and to provide for the further encourage- 
ment of elementary education in this province,” should become a law, and that it is 
therefore not expedient that the Legislative Council should now proceed further upon the 
said bill. 


Legislative Council, Tuesday, 15 March 1836. 
Ordered, That the said bill, as received trom the Assembly, with the said report and 
resolutions agreed to by the House, be printed in both languages. 


Attest, 
(signed) Wm. Smith, Clerk, L. C. 
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